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PREFACE. 


The  present  Banking  Law  (chapter  369  of  the  Laws  of  1914) 
was  submitted  to  the  Legislature  by  the  Van  Tuyl-Hepbum  Bank- 
ing Commission  on  February  25,  1914,  introduced  as  a  legislative 
bill  by  Senator  Henry  W.  Pollock  and  Assemblyman  Simon  L. 
Adler  on  February  26th,  unanimously  passed,  with  slight  modi- 
fications, by  a  Democratic  Senate  and  a  Republican  Assembly  on 
March  25th,  and  signed  by  Governor  Martin  H.  Glynn  on 
April  16th. 

This  law  represents  the  results  of  the  work  of  the  Commission 
to  Revise  the  Banking  Law,  appointed  by  Superintendent  of 
Banks  George  C.  Van  Tuyl,  Jr.,  pursuant  to  chapter  705  of  the 
Laws  of  1913,  as  amended  by  chapter  3  of  the  Laws  of  1914.  The 
Commission  was  composed  largely  of  men  of  wide  banking  ex- 
perience, who  wisely  selected  as  Chairman,  Mr.  A.  Barton  Hep- 
bum.  Under  ilr.  Hepburn's  leadership,  criticisms  of  the  old 
law  and  suggestions  for  the  revision  were  invited  from  all  who 
were  subject  to  the  provisions  of  the  then  existing  banking  stat- 
utes, and  from  many  students  of  financial  problems.  Valuable 
assistance  was  rendered  to  the  Commission  by  the  various  State 
banking  associations,  by  the  State  Savings  and  Loan  Association, 
and  by  public  spirited  citizens  who  had  made  a  special  study  of 
the  problems  relating  to  small  loans.  Many  of  the  changes  both 
of  form  and  substance  were  suggested  by  Mr.  George  I.  Skinner, 
First  Deputy  Superintendent  of  Banks,  who  was  associated  witli 
the  writer  as  counsel  to  the  Commission.  Mr.  Skinner's  ex- 
haustive knowledge  of  the  practical  workings  of  our  banking  lawn 
gained  through  an  experience  in  the  Banking  Department  extend- 
ing  over  a  period  of  seventeen  years  was  invaluable  to  the  Com- 
mission, and  contributed  largely  to  the  united  support  given  t- 
the  bill  by  the  banking  community  of  the  State. 
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Tho  substantive  changes  in  the  present  revision  are  noted  under 
the  text  where  such  changes  occur,  ^lany  changes  largely  formal 
have  been  made  for  the  purpose  of  unifying  the  arrangement  of 
the  various  articles.  The  powers  and  duties  of  the  Superintendent 
of  Banks  have  been  gathered  together  in  article  II.  By  unifying 
the  manner  of  organizing  corporations  under  the  Banking  Law, 
of  supervising  them  and  the  individuals  within  its  provisions,  and 
of  reporting  to  the  Superintendent,  departmental  administration 
has  been  greatly  simplified.  Each  article,  so  far  as  it  relates  to 
beginning  business  and  continuing  as  a  going  concern,  is  com- 
plete in  itself.  The  advantage  of  this  arrangement  to  the  banker 
or  person  engaged  in  the  business  and  subject  to  the  provisions 
of  the  Banking  Law,  is  obvious.  The  manner  of  voluntarily  dis- 
continuing business  and  the  merger  of  this  class  of  corporations 
is  contained  in  article  XII. 

For  the  first  time,  certain  classes  of  private  bankers  have  been 
brought  under  the  supervision  of  the  Superintendent  of  Banks 
(article  IV),  and  a  beginning  has  been  made  toward  protecting 
small  savings  accounts  received  by  individuals  (see  note  to  §•  150). 
The  making  of  small  loans  by  individuals  at  interest  in  excess 
of  six  per  centum  per  annum  has  also  been  brought  under  super* 
vision  by  provisions  contained  in  article  IX.  Sections  375  to  438 
of  article  X  provide  for  the  incorporation  by  savings  and  loan 
associations  of  a  land  bank,  patterned  after  the  German 
landschaften.  It  is  hoped  that  the  securities  to  be  issued  by  this 
corporation  will  help  to  solve  the  problem  of  mobilizing  rural 
credits. 

Tho  scholarly  work  of  Mr.  Edward  A.  Craighill,  Jr.,  and 
!Mr.  Hiram  Thomas  of  Breed,  Abbott  &  Morgan,  has  contributed 
materially  both  to  the  revision  of  tho  Banking  Law  and  to 
whatever  virtues  this  book  may  possess. 

GEORGE  WILSON  MOEGAN. 
32  Liberty  Street, 

New  York  City. 
May  12,  1914. 
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BANKING   LAW 


CHAPTER  369  OF  1914. 

With  Amendments  xpax 

AN  ACT  in  relation  to  banking  corporations,  and  individuals, 
partnerships,    unincorporated    associations    and    corporations' 
under  the  supervision  of  the  banking  department,  constituting 
chapter  two  of  the  consolidated  laws. 

Appbovbd  by  the  Governor  April  16,  1914.     Passed,  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

ChAPTBS  2  OF  THE  CoNSOLIDATBD  LaWS. 

BANKING  LAW. 

Article  I.  Short  title;  definitions  ({{  1-3). 

IL  Banking  department;    powers   and   duties   of  superintendent  and 
other  officers  (SS  10-83). 

III.  Banks  .({$  100-140). 

IV.  Private  bankers  (§§  150-172). 
V.  Trust  companies  (§§  180-223). 

VI.  Savings  banks  (fifi  230-281). 
Vn.  Investment  companies  (§fi  290-309). 
Vm.  Safe  deposit  companies  (|§  315-331). 

IX.  Personal  loan  companies  and  personal  loan  brokers  (H  340-371). 
X.  Savings  and  loan  associations;    land   bank   of   the   state   of   New 

York  (IS  376-438). 
XL  Credit  unions  (SS  450-479). 
XIL  Forfeiture  of  corporate  existence  by  non-user;  voluntary  dlssclution 
and  merger  of  corporations   (§§  485-496). 
Xni.  Laws  repealed;  construction;  when  to  take  effect  (§§  500-502). 

ABTICLE  I. 
Short  title  and  definitions. 

Section  1.  Short  title. 

2.  Definitions  of  persons. 

3.  Definitions  of  terms  used. 

I  1.  Short  title. 

This    chapter  shall  be  known  as  the  "  banking  law,'^  and  shall 
be  applicable  to  all  corporations  and  individuals  defined  in  the 
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next  section  and  to  such  other  corporations  and  individuals  as 
shall  subject  themselves  to  special  provisions  thereof,  or  who 
shall,  by  violating  any  of  its  provisions,  become  subject  to  the 
penalties  provided  therein. 

Source. —  Former  t  1. 

Jurisdiction  specifically  broadened  by  amendment  so  as  to  include  others 
than  those  enumerated  in  §  2 ;  i.  e.,  those  who  shall  "  subject  themselves 
to  special  provisions  thereof  and  those  **  subject  to  the  penalties  provided 
therein." 

§  2.  Definitions  of  persona  to  whom  chapter  is  applicable. 

Bank.  The  term,  "  bank,"  when  used  in  this  chapter,  unless 
a  different  meaning  appears  from  the  context,  means  any  domestic 
moneyed  corporation,  other  than  a  trust  company,  authorized  to 
discount  and  negotiate  promissory  notes,  drafts,  bills  of  exchange 
and  other  evidences  of  debt;  to  receive  deposits  of  money  and 
commercial  paper;  to  lend  money  on  real  or  personal  security; 
and  to  buy  and  sell  gold  and  silver  bullion,  foreign  coins  or  bills 
of  exchange. 

Individual  hanker.  The  term,  *'  individual  banker,"  when  used 
in  this  chapter,  means  any  individual,  partnership  or  unincor- 
porated association,  heretofore  authorized  by  the  superintendent 
of  banks  go  engage  in  the  business  of  banking  pursuant  to  the 
banking  law. 

Private  hanker.  The  term,  ^'  private  banker,"  when  used  in 
this  chapter,  means  an  individual,  other  than  an  individual 
banker,  who,  by  himself,  or  as  a  member  of  a  partnership  or  un- 
incorporated association  other  than  an  unincorporated  express 
company  having  a  contract  with  a  railroad  company  or  railroad 
companies  for  the  operation  of  an  express  service  upon  the  lines 
thereof,  is  engaged  in  the  business  of  receiving  deposits  subject 
to  check  or  for  repayment  upon  the  presentation  of  a  pass  book, 
certificate  of  deposit  or  other  evidence  of  debt,  or  upon  the  re- 
quest of  the  depositor,  or  in  the  discretion  of  such  individual, 
partnership  or  unincorporated  association ;  of  receiving  money  for 
transmission;  of  discounting  or  negotiating  promissory  notes, 
drafts,  bills  of  exchange  or  other  evidences  of  debt ;  of  buying  or 
selling  exchange,  coin  or  bullion ;  or  is  engaged  in  the  business  of 
transacting  any  part  of  such  business.  The  term,  **  private 
banker,"  when  so  used,  shall  include  the  executor  or  administrator 
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of  a  deceased  private  banker  and  a  partnership  or  unincorporated 
association  of  private  bankers. 

Trust  company.  The  term,  "  trust  company/'  when  used  in 
this  chapter,  means  any  domestic  corporation  formed  for  the  pur- 
pose of  taking,  accepting  and  executing  such  trusts  as  may  be 
lawfully  committed  to  it,  acting  as  trustee  in  the  cases  prescribed 
by  law,  receiving  deposits  of  money  and  other  personal  properly, 
and  issuing  its  obligations  therefor,  and  lending  money  on  real 
or  personal  securities. 

Savings  bank.  The  term,  '^  savings  bank,"  when  UBod  in  this 
chapter,  means  a  corporation  authorized  by  the  laws  of  this  state 
only  to  receive  money  on  deposit  in  such  sums,  to  invest  the  same 
in  such  securities,  obligations  and  property,  and  to  declare,  credit 
and  pay  from  its  earnings  such  dividends,  as  may  be  prescribed 
by  law. 

Investment  company.  The  term,  "  investment  company/'  when 
used  in  this  chapter,  means  any  corporation  other  than  an  insur- 
ance corporation  formed  under  the  laws  of  this  state  or  of  any 
other  state,  and  doing  business  in  this  state  for  the  purpose  of 
selling,  offering  for  sale,  or  negotiating  to  individuals  other  than 
bankers  bonds  or  notes  secured  by  deed  of  trust  or  mortgages  on 
real  property  or  choses  in  action,  ovnied,  issued,  negotiated  or 
guaranteed  by  it,  or  for  the  purpose  of  receiving  any  money  or 
property,  either  from  its  own  members  or  from  other  persons,  and 
entering  into  any  contract,  engagement  or  undertaking  with  them 
for  the  withdrawal  of  such  money  or  property  at  any  time  with 
any  increase  thereof,  or  for  the  payment  to  them  or  to  any  per- 
son of  any  sum  of  money  at  any  time,  either  fixed  or  uncertain. 

Safe  deposit  company.  The  term,  "  safe  deposit  company ,'* 
when  used  in  this  chapter,  means  every  domestic  corporation 
formed  for  the  purpose  of  taking  and  receiving  as  bailee  for  safe- 
keeping and  storage,  jewelry,  plate,  money,  specie,  bullion,  stocks, 
bonds,  securities  and  valuable  papers  of  any  kind  and  other  valu- 
able personal  property,  on  deposit  and  guaranteeing  their  safety 
upon  such  terms  and  for  such  compensation  as  may  be  agreed  upon 
by  the  company  and  the  respective  bailors  thereof,  and  to  rent 
vaults  and  safes  and  other  receptacles  for  the  purpose  of  such 
safe-keeping  and  storage. 

Personal  loojn  company.  The  term,  "  personal  loan  company," 
when  used  in  this  chapter,  means  any  corporation  organized  imder 
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chapter  three  hundred  twenty-six  of  the  laws  of  eighteen  hundred 
ninety-five,  as  amended  by  chapter  seven  hundred  six  of  the  laws 
of  eighteen  hundred  ninety-five,  chapter  two  hundred  six  of  the 
laws  of  eighteen  hundred  ninety-six,  chapter  seventy-eight  of  the 
laws  of  nineteen  hundred  two,  and  chapter  three  hundred  thirty- 
three  of  the  laws  of  nineteen  hundred  five,  article  ten  of  chapter 
six  hundred  eighty-nine  of  the  laws  of  nineteen  hundred  nine,  or 
article  nine  of  this  chapter,  and  authorized  by  the  superintendent 
of  banks  to  engage  in  the  business  of  making  small  loans  to  needy 
borrowers  not  exceeding  two  hundred  dollars  to  any  individual  at 
any  one  time  at  interest  exceeding  the  rate  of  six  per  centum  per 
annum,  pursuant  to  the  provisions  of  this  chapter. 

Personal  loan  hroJeer.  The  term,  "personal  loan  broker," 
when  used  in  this  chapter,  means  any  individual,  who,  by  himself, 
or  as  a  member  of  a  partnership  or  unincorporated  association,  is 
authorized  by  the  superintendent  of  banks  to  engage  in  the  busi- 
ness of  making  small  loans  to  needy  borrowers  not  exceeding  two 
hundred  dollars  to  any  individual  at  any  one  time  at  interest  ex- 
ceeding the  rate  of  six  per  centum  per  annum,  pursuant  te  the  pro- 
visions of  this  chapter.  The  term,  "  personal  loan  broker,"  when 
so  used,  includes  any  partnership  or  unincorporated  association  of 
personal  loan  brokers. 

Savings  and  loan  association.  The  term,  "  savings  and  loan 
association,"  when  used  in  this  chapter,  means  a  domestic  moneyed 
but  non-stock  corporation  formed  for  the  purpose  of  encouraging 
industry,  frugality,  home-building,  the  saving  of  money  by  its 
members,  the  accumulation  of  savings,  the  lending  of  such  accumu- 
lations to  its  members,  and  the  repayment  to  each  member  of  his 
savings  when  they  have  accumulated  to  a  certain  sum,  or  at  any 
time  when  he  shall  desire  the  same,  or  the  association  shall  desire 
to  repay  the  sama  The  term,  "  savings  and  loan  association," 
shall  include  every  corporation,  company  or  association  doing  busi- 
ness in  this  state  and  having  for  a  part  of  its  title  or  name  the 
words  "building  association,"  "building  and  loan  association," 
"  building  and  mutual  loan  association,"  "  savings  and  loan  asso- 
ciation," "savings  association,"  "  co-operative  loan  association,"  or 
"  co-operative  bank,"  and  every  corporation,  company  or  associa- 
tion whose  shares  are  wholly  or  in  part  payable  by  a  cumulative 
fund  in  regular  or  periodical  instalments,  or  which  is  doing  busi- 
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ness  in  the  form  and  of  a  character  similar  to  that  authorized  by 
this  chapter  organized  or  incorporated  in  this  state. 

Land  bank  of  the  state  of  New  York.  The  term  "  land  bank 
of  the  state  of  New  York,"  when  used  in  this  chapter,  means  a 
domestic  moneyed  but  non-stock  co-operative  corporation  for  sav- 
ings, the  membership  of  which  is  composed  of  "  savings  and  loan 
associations,"  doing  business  in  pursuance  of  the  provisions  of  ar- 
ticle ten  of  this  chapter,  for  the  purpose  of  issuing  and  redeeming 
debenture  bonds  secured  by  first  mortgages  pledged  by  its  members, 
and  for  otherwise  promoting  their  interests. 

Credit  union.  The  term,  "  credit  union,"  when  used  in  this 
chapter,  means  a  domestic  moneyed  but  non-stock  corporation  or- 
ganized under  article  eleven  of  chapter  six  hundred  eighty-nine 
of  the  laws  of  nineteen  hundred  nine,  as  am^ded  by  chapter  five 
hundred  eighty-two  of  the  laws  of  nineteen  hundred  thirteen,  or 
article  eleven  of  this  chapter,  for  the  purpose  of  promoting  thrift 
among  its  members  and  of  making  loans  to  its  members  at  reason- 
able rates  with  or  without  security. 

Source. —  Former  §  2  with  alterations  and  additions. 

BANK. —  Much  of  the  altered  language  of  this  definition  was  taken  from 
subdivision  1  of  former  §  66  relating  to  the  powers  of  banks.  The  words 
"  real  or  "  are  new.  The  power  to  issue  circulation  has  been  omitted  owing  to 
the  federal  tax  on  state  bank  circulation,  and  to  the  currency  features  of  the 
federal  reserve  act  —  of  which  member  state  banks  may  take  advantage. 

IXDIVIDUAL  BANKER.— The  present  law  makes  no  provision  for  indi- 
vidual bankers  not  already  engaged  in  business;  but  the  rights  of  those  en- 
gaged in  business  at  the  time  the  act  took  effect  are  pr«*8erved  by  |  143.  At 
that  time  only  one  individual  banker  was  engaged  in  buKiness  in  the  state. 

Under  the  former  law  the  term  meant  a  person  who  had  complied  with  the 
requirements  of  law  and  was  authorized  by  the  banking  department  to  en- 
gage in  the  business  of  banking,  and  was  subject  to  the  banking  law  and  the 
supervision  of  the  superintendient  of  banks.  People  v.  Doty,  80  N.  Y.  225; 
Perkins  v.  Smith,  116  N.  Y.  441;  People  v.  Young,  207  N.  Y.  522,  628;  HaU  v. 
Baker,  66  App.  Div.  131. 

This  is  the  meaning  of  the  term  as  used  in  t  14  of  the  Tax  Law  {post). 
Atty.-Gen.  Rep.  (1910)  670. 

PRIVATE  BANKER.— This  definition  is  new.  Until  the  passage  of  the 
present  law  no  private  bankers  were  subject  to  the  supervision  of  the  super- 
intendent of  banks.    See  note  to  §  150. 

Previous  to  that  time  the  term  had  a  well-recognized  meaning,  viz.,  a  per- 
son or  firm  engaged  in  tjie  banking  business  without  authority  from  the 
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banking  department  and  not  subject  to  the  banking  law  or  the  supervision 
of  the  superintendent  of  banks.  People  v.  Doty,  80  N.  Y.  225,  Perkins  v. 
Smith,  116  N.  Y.  441;  People  v.  Young,  207  N.  Y.  622,  628;  Hall  v.  Baker, 
66  App.  Div.  131. 

The  receipt  of  deposits  of  employes  of  a  mercantile  company  by  any  form 
of  trust  would  involve  the  business  of  private  banking.  Atty.  Gen.  Rep. 
June  24,  1920. 

TRUST  COMPANY.— This  definition  is  identical  with  that  contained  in 
former  S  2. 

SAVINGS  BANK. —  Former  definition  revised  so  as  to  negative  more  clearly 
implied  powers.  "Dividends"  has  been  substituted  for  "interest"  in  refer- 
ring to  earnings  credited  to  depositors. 

INVESTMENT  CX)MP ANY.— This  definition  differs  from  that  of  "Mort- 
gage, Loan,  or  Investment  Corporation  "  contained  in  former  §  2  in  that  the 
words  "  to  individuals  other  than  bankers "  have  been  inserted.  The  purpose 
of  the  insertion  was  to  exclude  from  the  operation  of  the  act  corporations 
which  do  not  sell  to  the  public.  The  clause  defining  foreign  associations  and 
individuals  as  foreign  corporations  has  been  omitted  because  the  purpose  of  its 
inclusion  was  in  confiict  with  the  federal  constitution. 

Opinion  that  a  corporation  which  receives  money,  accumulates  and  agrees 
to  pay  back  is  under  the  supervision  of  the  banking  department.  Atty  .-Gen. 
Rep.  (1806)  208. 

As  to  the  right  of  corporations  organised  under  the  Business  Corporations 
Law  to  exercise  investment  company  powers,  see  poet,  notes  to  |{  2^3>  309. 

SAFE  DEPOSIT  COMPANY.— Identical  with  the  definition  in  former  ^  2. 

PERSONAL  LOAN  COMPANY.— This  differs  slightly  in  language  from  the 
definition  of  '* Personal  Loan  Association"  in  former  f  2.  The  amendment 
expresses  the  special  power  possessed  by  such  corporations  to  charge  interest 
in  excess  of  six  per  centum  per  annum. 

PERSONAL  LOAN  BROKER.— New.  Such  brokers  were  not  regulated 
under  the  former  Banking  Law.    See  note  under  {  369. 

SAVINGS  AND  LOAN  ASSOCIATION.— The  first  sentence  of  thU  defi- 
nition varies  but  slightly  from  that  contained  in  former  §  2,  the  principal 
change  being  the  insertion  of  the  words  "domestic  moneyed  but  non -stock." 
The  second  sentence  is  identical  in  substance  with  former  §  238,  except  no 
provision  is  made  for  foreign  corporations  or  associations  not  already  engaged 
in  business  in  the  state  when  the  present  law  took  effect. 

LAND  BANK  OF  THE  STATE  OF  NEW  YORK.— New.    See  note  to  {  450. 

CREDIT  UNION.— Practically  the  same  as  the  definition  in  former  §  2. 
Words  "  domestic  moneyed  but  non-stock  "  inserted. 
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§  3.  Definitions  of  terms  nsed  in  chapter. 

Guaranty  fund.  The  term  "  guaranty  fund,"  when  used  in 
this  chapter,  means  a  fund  created  by  a  mutual  non-stock  corpo- 
ration to  which  this  chapter  is  applicable  and  pursuant  to  its  pro- 
visions, from  its  earnings  or  from  contributions,  which  is  not  avail- 
able for  the  payment  of  expenses,  so  long  as  such  corporation  has 
any  undivided  profits,  or  for  the  payment  of  dividends,  and  against 
which  losses  upon  its  investments,  whether  resulting  from  deprecia- 
tion in  the  value  of  its  securities  or  otherwise,  may  be  charged, 
without  encroaching  upon  its  undivided  profits  or  net  earnings, 
until  such  guaranty  fund  is  exhausted. 

Surplus.  The  term,  "  surplus,"  when  used  in  this  chapter, 
means  the  excess  of  assets  over  liabilities  including  liability  to 
stockholders. 

Surplus  fund.  The  term,  "  surplus  fund,"  when  used  in  this 
chapter,  means  a  fund  created  pursuant  to  the  provisions  of  article 
three  or  five  of  this  chapter  by  a  bank  or  trust  company  from  its 
net  earnings  or  undivided  profits,  which  to  the  amount  specified  in 
such  articles  is  not  available  for  the  payment  of  dividends  and 
cannot  be  used  for  the  payment  of  expenses  or  losses  so  long  as 
any  such  corporation  has  undivided  profits. 

Total  profits.  The  term,  "total  profits,"  when  used  in  this 
chapter,  means  the  total  amount  of  undistributed  net  earnings  of 
any  corporation  to  which  this  chapter  is  applicaible  from  the  date 
of  its  organization,  including  such  portions  of  its  surplus  fimd  or 
guaranty  fund  as  have  been  derived  from  net  earnings  or  from 
undivided  profits. 

Undivided  profits.  The  term,  "  undivided  profits,"  when  used 
in  this  chapter,  means  the  credit  balance  of  the  profit  and  loss  ao- 
Gount  of  any  corporation  to  which  this  chapter  is  applicable. 

Net  earnings.  The  term,  "  net  earnings^"  when  used  in  this 
chapter,  means  the  excess  of  the  gross  earnings  of  any  corporation 
to  which  this  chapter  is  applicable  over  expenses  and  losses  charge- 
able against  such  earnings  during  any  dividend  period. 

Dividend  period.  The  term,  "  dividend  period,"  when  used  in 
this  chapter,  means  the  period  from  the  date  as  of  which  the  last 
dividend  of  any  corporation  to  which  this  chapter  is  applicable 
was  declared  to  the  date  selected  for  the  declaration  of  the  next 
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dividend ;  or  the  period  from  the  date  when  its  corporate  existence 
began  to  the  date  as  of  which  the 'first  dividend  is  declared. 

Time  deposits.  The  term,  "  time  deposits,"  when  used  in  this 
chapter,  means  all  deposits  the  payment  of  which  cannot  legally 
be  required  within  thirty  days. 

Demand  deposits.  The  term,  "  demand  deposits,"  when  used  in 
this  chapter,  means  deposits  payment  of  which  can  legally  be 
required  within  thirty  days. 

Aggregate  demmid  deposits.  The  term  "aggregate  demand 
deposits,"  when  used  in  this  chapter,  means  the  deposits  against 
which  reserves  must  be  maintained,  by  banks,  trust  companies  and 
private  and  individual  bankers  and  includes  total  deposits,  all 
amounts  due  to  banks,  bankers,  trust  companies  and  savings  banks, 
the  amounts  due  on  certified  and  cashiers'  checks,  and  for  unpaid 
dividends,  less  the  following  items : 

Total  time  deposits: 

Deposits  secured  by  tEe  deposit  of  outstanding  unmatured 
stocks,  bonds  or  other  obligations  of  the  state  or  city  of  New  York ; 

Deposits  to  an  amount  not  exceeding  either  the  market  or  par 
value  of  outstanding  unmatured  stocks,  bonds  or  other  obligations 
of  the  state  or  city  of  New  York  owned  and  held  by  such  corpora- 
tion or  banker ; 

Deposits  due  to  the  United  States  of  America,  representing  the 
proceeds  of  the  sale  of  bonds  or  certificates  of  the  said  United 
States  known  as  the  war  loan  of  nineteen  hundred  and  seventeen, 
or  the  proceeds  of  any  other  bonds  or  certificates  of  the  United 
States  hereafter  issued  for  war  purposes ; 

The  amounts  due  it  on  demand  from  banks,  bankers  and  trust 
companies  other  than  its  reserve  depositaries,  including  foreign 
exchange  balances  credited  to  it  and  subject  to  draft; 

The  excess  due  it  from  reserve  depositaries  over  the  amount 
required  to  maintain  its  total  reserves. 

Reserves  on  hand.  The  term,  "  reserves  on  hand,"  when  used 
in  this  chapter,  means  the  reserves  against  deposits  kept  in  the 
vault  of  any  individual  or  corporation  or  deposited  with  a  federal 
reserve  bank  pursuant  to  the  provisions  of  this  chapter. 

Reserves  on  deposit.  The  term,  **  reserves  on  deposit,"  when 
used  in  this  chapter,  means  the  reserves  against  deposits  main- 
tained by  any  individual  or  corporation  pursuant  to  this  chapter 
in  reserve  depositaries,  other  than  a  federal  reserve  bank  located 
in  this  state,  and  not  in  excess  of  the  amount  authorized  by  this 
chapter. 

Total  reserves.  The  term,  "  total  reserves,"  when  used  in  this 
chapter,  means  the  aggregate  of  reserves  on  hand  and  reserves  on 
deposit  maintained  pursuant  to  the  provisions  of  this  chapter. 
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Reserve  depositary.  The  term,  ^'reserve  depositary/'  when  used 
in  this  chapter,  means  a  bank,  trust  company  or  banking  corpora- 
tion designated  by  the  superintendent  of  banks  as  a  depositary  for 
reserves  on  deposit.  , 

Stockholder.  The  term,  "  stockholder,"  when  used  in  tiiis  chap- 
ter, unless  otherwise  qualified,  means  a  person  who  appears  by  the 
books  of  a  stock  corporation  to  be  the  owner  and  holder  of  one  or 
more  shares  of  the  stock  of  such  corporation. 

Shareholder.  The  term,  "  shareholder,"  when  used  in  this  chap- 
ter, means  a  member  of  a  savings  and  loan  association,  land  bank 
or  credit  union. 

Population.  The  term,  "  population,"  when  used  in  this  chap- 
ter, means  population  as  determined  by  the  last  state  or  federal 
enumeration;  or  when  used  in  connection  with  the  words  "unin- 
corporated village,"  as  determined  by  the  superintendent  of  banks 
from  the  best  available  sources  of  information. 

Sontce. — New.  None  of  these  temiB  was  defined  in  the  fonner  law  except 
"  stoddiolder." 

Amended  by  L.  11>17,  Chaps.  43^  and  579.    In  effect  May  21,  1W7. 
Besores  on  deposit.    Amended  by  h.  1918>  ch.  92.    In  effect  March  27,  1918. 

AGGREGATE  DEMAND  DEPOSITS.— The  amount  of  deposits  against 
which  reserves  were  required  to  be  carried  under  the  former  law  (Banks, 
f  67;  Trust  Companies,  §  198)  excluded  ''an  amount  equal  to  the  market 
Talue,  but  not  exceeding  the  par  value''  of  obligations  of  the  State  oil 
City  of  New  York  owned  by  such  institution,  but  held  by  public  officers  in 
trust  for  such  institution.  This  provision  has  been  eliminated  in  the  new 
law  by  the  definition  of  ag^egate  demand  deposits,  and  only  the  value  of 
such  items  may  be  excluded  as  are  owned  and  held  by  such  institution.  Bank 
credits  receivable  on  demand  in  excess  of  the  amount  of  its  total  reserves 
maintained  as  reserves  on  deposit  may  also  be  excluded. 

STOCKHOLDER.—  The  definition  in  former  §  2  included  not  only  holders  of 
record  but  all  other  legal  and  equitable  owners,  with  the  exception  of  certain 
pledgees.  Such  definition  has  formed  originally  part  of  a  section  fixing  the 
liability  of  stockholders  to  creditors  of  the  corporation  and  should  have  been 
left  there.  As  to  who  are  liable  under  the  present  law  as  stockliolders  of 
banks,  see  §  120;  of  trust  companies,  see  §  206;  of  safe  deposit  companies, 
see  {  522. 

The  term  "stockholder"  as  used  in  former  §  38  (new  §  496)  meant  the 
actual  owner  of  the  stock.  Matter  of  Rogers,  102  App.  Div.  466.  Under  the 
present  definition,  the  proceeding  provided  for  by  that  section  can  only  be 
taken  by  the  holder  of  record. 

SHAREHOLDER. —  Members  of  these  corporations  are  not  '"stockholders" 
in  the  ordinary  sense.  Their  status  is  more  nearly  analogous  to  that  of  de- 
positors in  savings  banks.    Atty.-Gen.  Rep.  (1010),  841. 


Digitized  by 


Google 


10  Banking  Law. 


ABTICLE  n. 

Banking  department;  powers  and  dnties  of  superintendent. 

Section  10.  Banking  department;  superintendent. 

11.  Official  seal  of  superintendent. 

12.  Offices  and  furniture. 

13.  Deputies,  clerks,  examiners,  special  agents  and  other  employees. 

14.  Bond  of  deputy  acting  as  superintendent. 

15.  Restrictions  on  examiners. 

16.  Retirement  of  deputies,  clerks  and  eziaminers. 

17.  How  expenses  of  department  defrayed. 

18.  Fees  for  copies  and  certifications. 

19.  Reimbursement  of  state  treasury. 

20.  Notice  of  intuition  to  organize. 

21.  Superintendent  shall  refuse  to  file  defective  certificate. 

22.  Filing  certificate  for  examination. 

23.  Investigation  of  applicant. 

24.  Authorization  certificate. 

24a.  Special  authorization  to  banks  to  exercise  fiduciary  powers;  when 
issued;  contents;  filing  and  recording. 

25.  Investigation  of  private  banker's  affidavit. 

26.  Revocation  of  acceptance  of  private  banker's  affidavit. 

27.  Licenses  to  foreign  corporations. 

28.  Superintendent  as  attorney  to  accept  service  of  process. 

29.  Revocation  of  authorization  certificate  or  license  in  certain  cases. 

30.  Assessments  for  encroachments  on  reserves. 

31.  Proceedings  for  violations  of  chapter. 

32.  Assessments,  penalties  and  forfeitures  entitled  to  priority. 

33.  Securities  deposited  with  superintendent. 

34.  Application  of  interest  or  proceeds  to  assessments  or  penalties. 

35.  Exchange  of  securities. 

36.  Examination  and  comparison  of  securities. 

37.  Return  of  securities. 

38.  Designation  of  reserve  depwositaries. 

39.  Examinations  and  special  investigations. 

39a.  Deposit  of   securities  by  national   banks   acting  in   a   fiduciary 
capacity. 

40.  Result  of  examination  of  savings  bank  to  be  certified  on  records. 

41.  Examiners'  and  special  agents'  reports. 

42.  Reports  from  corporations,  bankers  and  brokers. 

43.  Puolication  of  siunmary  c^  reports. 

44.  Superintendent's  powers  as  trustee  for  creditors  and  depositors. 

45.  Unclaimed  deposits,  dividends  and  interest. 

46.  Publication  of  unclaimed  sums. 

47.  Index  of  persons  entitled  to  unclaimed  sums. 

48.  Discretion  of  superintendent. 

49.  Extension  of  time  by  superintendent. 

50.  Change  of  location. 

51.  Branch  offices. 
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Section  32.  List  of  legal  investmentft  for  savings  banks. 

53.  Estimated  market  value  of  bonds. 

54.  VaJuation  of  securities  in  arrears  of  interest. 

55.  Requiring  sale  of  securities  by  savings  bank. 

56.  Orders  of  superintendent. 

57.  When  superintendent  may  take  possession. 

58.  When  possession  may  terminate. 

59.  May  report  delinquencies  to  attorney-general. 

60.  Relief  against  superintendent's  action. 

61.  Resumption  of  business. 

62.  Special  duties,  assistants,  counsel  and  other  employees. 

63.  Payment  of  expenses. 

64.  Procedure  where  attorneys'  liens  asserted. 

65.  Notice  to  persons  holding  assets. 

66.  Inventory  of  assets.  i 

67.  Property  held  by  delinquent  as  bailee. 

68.  Effect  of  notice  on  bailment  contract. 

69.  Liquidation  and  conservation  of  assets. 

70.  Deposit  of  moneys  collected. 

7L  Superintendent's  powers  to  act  for  delinquent. 

72.  Notice  to  creditors. 

73.  Listing  claims. 

74.  Objections  to  claims. 

75.  Acceptance  or  rejection  of  claims. 

76.  Effect  of  acceptance. 

77.  Judgments  against  delinquent  not  liens. 

78.  Dividends  to  creditors. 

79.  Stockholders'  meeting. 

80.  Enforcement  of  stockholders'  liability. 

8L  Actions  against  directors,  trustees  or  officera. 

82.  Public  information  as  to  department. 

83.  Annual  report  of  superintendent. 

§   10.  Banking  department;  superintendent;  appointment;  term  of 
office;  qualifications;  compensation;  oath;  bond. 

There  shall  continue  to  be  a  banking  department  charged  with 
the  execution  of  the  laws  relating  to  the  individuals,  partnerships, 
imineorporated  associations  and  corporations  to  which  this  chapter 
is  applicable.  The  chief  officer  of  such  department  shall  continue 
to  be  known  as  the  superintendent  of  banks.  He  shall  have 
sxipervision  of  every  such  individual,  partnership,  unincorpo- 
rated association  and  corporation,  and  shall  exercise  such  pow- 
ers and  perform  such  duties  as  are  conferred  and  imposed 
upon   him    by    this    chapter    or    by    any    law    of    this    state. 
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The  superintendent  of  banks  shall  be  appointed  by  the  governor, 
by  and  with  the  advice  and  consent  of  the  senate,  and  after  the 
termination  of  the  term  of  office  of  the  incumbent  at  the  time 
this  act  takes  effect  shall  hold  his  office  for  the  term  of  three  years, 
beginning  on  the  first  day  of  July  succeeding  his  appointment  and 
ending  on  the  first  day  of  July  in  the  third  calendar  year  there- 
after, provided  that  the  term  of  office  of  the  superintendent  ap- 
pointed to  succeed  the  superintendent  who  was  in  office  on  the 
first  day  of  January,  nineteen  hundred  and  fourteen,  shall  con- 
tinue until  the  first  day  of  July,  nineteen  hundred  and  seventeen, 
and  that  a  vacancy  in  such  office  shall  be  filled  only  for  the  balance 
'  of  the  unexpired  term.  The  superintendent  shall  not,  either 
•directly  or  indirectly,  be  interested  in  any  corporation  to  which 
this  chapter  is  applicable,  or  engage  in  business  as  a  private 
banker  or  personal  loan  broker.  After  the  termination  of 
the  term  of  office  of  the  incumbent  at  the  time  this  act  takes  effect, 
the  superintendent  of  banks  shall  receive  an  annual  salary  of 
ten  thousand  dollars,  to  be  paid  monthly.  The  superintendent 
shall,  within  fifteen  days  from  the  time  of  notice  of  his  appoint- 
ment, take  and  subscribe  the  constitutional  oath  of  office  and  file 
the  same  in  the  office  of  the  secretary  of  state,  and  execute  to  the 
people  of  the  state  a  bond  in  the  sum  of  fifty  thousand  dollars, 
with  two  or  more  sureties  to  be  approved  by  the  comptroller  and 
treasurer  of  the  state,  conditioned  for  the  faithful  discharge  of 
the  duties  of  his  office. 

Source. — Former  §  3.. 

Oath  of  office,  set  Constitution,  Art.  13,  §  1. 

Official  bonds,  see  Pub.  Oflf.  Law,  §§  11,  12. 

Disqualification  of  superintendent  to  serve  on  jury,  see  Judiciary  Law,  §  603. 

APPOINTMENT  TO  FILL  VACANCY.—  One  appointed  to  fill  the  vacancy 
created  by  the  resignation  ot  the  Superintendent  of  Banks  hold  office  for  the 
balance  of  the  unexpired  term.     Atty.-Gen.  Rep.  (1806)  86. 

AX  ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS  by  a  corporation 
organized  under  the  banking  law  does  not  limit  or  interfere  with  the  superin- 
tendent's powers  over  such  corporation.    Atty.-Gren.  Rep.  ( 1901 )  265. 

§  11.  Official  seal  of  superintendent;  sealed  instrnments  to  be  receiyed 
in  evidence  and  recorded. 

The  secretary  of  state  shall  provide  the  superintendent  of  banks 
with  an  official  seal.    Every  paper  executed  by  him  as  such  super- 
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intendent  in  pursuance  of  any  authority  conf en^ed  on  him  by  law, 
and  sealed  with  his  seal  of  office,  shall  be  received  in  evidence,  and 
may  be  recorded  in  the  proper  recording  offices  in  the  same  manner 
and  with  the  same  effect  as  a  deed  r^ularly  acknowledged. 

Source. —  Former  §  4. 

Form  of  seal,  see  State  Law,  g§  70-74;  Pub.  Off.  Law,  §  40. 

Sealed  documents  as  evidence,  see  Code  Civ.  Proc.,  §  933. 

§  12.  Offices  and  furniture. 

The  trustees  or  other  officers  having  by  law  the  custody  of  the 
public  buildings  at  the  state  capital,  shall  assign  to  the  superintend- 
ent suitable  rooms  therein  for  conducting  the  business  of  the  bank- 
ing department  The  superintendent  shall,  from  time  to  time,  fur- 
nish the  necessary  furniture,  stationery,  fuel,  lights  and  other 
nroper  conveniences  for  the  transaotion  of  such  business. 

Source. —  Former  t  6. 

§  13.  Deputies,  clerks,  examiners,  special  agents  and  other  employees; 
appointment;  compensation;  oath  of  office. 

The  superintendent  may  appoint  a  first,  a  second,  a  third,  and 
a  fourth  deputy,  and  shall  employ  from  time  to  time  such  clerks, 
examiners,  special  agents  and  other  employees  as  he  may  need  to 
discharge  in  a  proper  manner  the  duties  imposed  upon  him  by 
law.  They  shall  perform  such  duties  as  the  superintendent  shall 
assign  to  them  and  their  compensation  shall  be  fixed  by  him  and 
paid  monthly.  Every  deputy  ehall,  within  fifteen  days  after  notice 
of  his  appointment,  take  and  subscribe  the  constitutional  oath  of 
office,  and  file  the  same  in  the  office  of  the  secretary  of  state.  Every 
examiner  shall,  before  entering  upon  his  duties  as  such  examiner, 
take  and  subscribe  the  constitutional  oath  of  office  and  file  the 
same  in  the  office  of  the  clerk  of  the  county  where  he  resides. 

Source.— Former  {  5. 

Amended  by  L.  1916,  chap.  588.    In  effect  May  10,  1915. 

The  provision  as  to  the  examiner's  oath  of  office  is  taken  from  former 
i  11.  The  provisions  for  the  appointment  of  a  fourth  deputy  and  of  special 
agents  are  new. 
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Appointment  of  special  deputies  to  assist  in  liquidation,  see  f  62. 

Bonds  of  deputies,  see  Pub.  Off.  Law,  ^§   11,  12. 

Misconduct  by  officers  of  Banking  Department,  «ee  T&mA  Law,  *(  300  poaU 

CX)MPENSATION  OF  SPECIAL  EX AMINER.— Where  a  special  examiner 
did  not  apply  to  the  superintendent  for  a  certificate  until  nearly  ten  years 
after  the  completion  of  the  services,  it  was  held  that  the  Superintendent 
properly  refused  on  the  ground  that  the  claim  was  barred  by  lapse  of  time; 
also  that  mandamus  did  not  lie  to  compel  the  granting  of  such  certificate, 
the  remedy,  if  any,  being  by  certiorari.  People  v.  IVeston,  62  Hun  185,  aflfd 
131  N.  Y.  644. 

§  14.  Bond  of  deputy  acting  as  superintendent,  when  required. 

In  case  of  a  vacancy  in  the  office  of  superintendent,  or  in  case  of 
his  absence  or  inability  to  act,  for  thirty  successive  days,  none  of 
his  deputies  shall  thereafter  act  as  superintendent,  until  the  first 
deputy,  or  if  there  be  a  vacancy  in  the  office  of  first  deputy,  or  he 
be  absent  or  unable  to  act,  the  second  deputy  or,  if  there  be  a  va- 
cancy in  the  office  of  second  deputy,  or  he  be  absent  or  unable  to 
act,  the  third  deputy,  or  if  there  be  a  vacancy  in  the  office  of 
third  deputy,  or  he  be  absent  or  unable  to  act,  the  fourth  deputy, 
shall  have  executed  to  the  people  of  the  state  a  bond  in  the  penalty 
of  fifty  thousand  dollars,  with  two  sureties  to  be  approved  by  the 
comptroller  and  treasurer  of  the  state,  conditioned  for  the  faithful 
discharge  of  the  duties  of  the  office  of  superintendent  while  such 
deputy  acts  as  such  superintendeiut. 

Source^-^  Former  J.  6. 

§  15.  Bestriotions  on  examiners;  penalty. 

No  examiner  shall  be  appointed  receiver  of  any  corporation 
or  private  or  individual  banker  or  personal  loan  broker  whose 
books,  papers  and  affairs  he  shall  have  examined  pursuant  to  a 
commission  from  the  superintendent,  but  he  may  be  appointed  by 
the  superintendent  a  special  deputy  to  assist  in  the  liquidation  of 
any  such  corporation,  banker  or  broker  under  section  sixty-two  of 
this  article.  No  examiner  shall  obtain  a  loan  from  any  individual, 
partnership,  unincorporated  association  or  corporation  to  which 
this  chapter  is  applicable,  or  receive,  either  directly  or  indirectly, 
from  any  such  individual,  partnership,  unincorporated  association 
or  corporation,  or  from  any  officer  or  employee  thereof,  any  sum  of 
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money  or  other  valuable  thing  by  way  of  gift,  credit  or  otherwise. 
A  violation  of  the  provisions  of  this  section  by  any  examiner  shall 
consititnte  6ufficient  grounds  for  his  removal  by  the  superintendent. 

Source. —  The  first  clause  is  taken  from  former  §  11.    The  rest  of  the  sec- 
tion is  new. 

Appointment  of  special  deputies,  see  |  62. 

Compensation  of  examiners  acting  as  special  deputies,  see  {  63. 

§  16.  Betirement  of  deputies,  clerki  and  examiners. 

The  superintendent  may,  in  his  discretion,  reitire  any  deputy, 
derk  or  examiner  who  shall  have  served  in  -the  department  for  a 
period  of  twenty  years  and  who  aball  have  become  physically  or 
mentally  inoapacitated  for  the  further  performance  of  the  duties 
of  his  position.  A  person  retired  from  service  pursuaivt  to  this 
section  shall  be  paid  out  of  the  funds  appropriated  to  the  bank- 
ing department  an  annual  sum,  in  equal  monlJily  instdments,  equial 
to  one-half  of  the  average  amount  of  his  annual  or  per  diem  salary 
for  the  period  of  two  fieoal  years  preceding  the  time  of  such 
retirement. 

Source.—  Former  t  ^ 

§  17.  How  expenses  of  department  defrayed;  assessments. 

All  the  expenses  incurred  in  and  about  the  conduct  of  the  busi- 
ness of  the  banking  department,  including  the  compensation  of  the 
superintendent,  his  deputies,  clerks,  examiners,  special  agents  and 
other  employees,  shall  be  paid  in  the  first  instance  out  of  the  state 
treasury  on  the  certificate  of  the  superintendent  and  l^e  '^arrant  of 
tSle  comptroller. 

All  general  expenses  incurred  in  connection  with  tho  supervision 
rf  the  corporations  and  private  and  individual  bankers  and  per- 
sonal loan  brokers  required  by  section  forty-two  of  this  chapter  to 
report  to  the  superintendent  shall  be  charged  to  and  paid  by  such 
corporations,  bankers  and  brokers  in  such  proportions  as  the 
superintendent  shall  deem  just  and  reasonable. 

The  expenses  incurred  and  services  performed  on  account  of 
any  ouch  corporation,  banker  or  broker,  or  on  account  of  any 
foreign  corporation  or  its  agency  to  which  this  chapter  is  applica- 
ble, shall  be  charged  to  and  paid  by  the  corporation,  banker  or 
broker  for  whom  they  were  incurred  or  performed. 
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If  any  such  corporation,  banker  or  broker  shall  not,  after  due 
notice,  pay  any  such  charges,  the  superintendent  may  applv 
thereto  the  proceeds  of  the  sale  of  or  the  interest  on  any  stocks  or 
bonds  in  his  hands,  as  provided  in  section  thirty-four  of  this  arti 
cle,  or  an  action  may  be  brought  to  recover  such  charges,  as  pro- 
vided in  section  thirty-one  of  this  article. 

Source. —  Part  former  §  7.  Tlie  provision  for  payment  in  the  first  instance 
out  of  the  state  treasury  is  taken  from  former  $  5. 

Proceedings  to  enforce  assessments,  see  $  31 

Assessments  entitled  to  priority,  see  §  32. 

Application  of  interest  on  or  proceeds  of  securities  in  payment  of  assess- 
ments, see  §  34. 

Assessment  as  liability  of  bank,  see  §  135;  of  trust  company,  see  §  220; 
of  savings  bank,  see  §  277 ;  of  investment  company,  see  f  299 ;  of  safe  deposit 
company,  see  §  330;  of  personal  loan  company,  §  366. 

AFTER  A  CORPORATIOy  HAS  GONE  INTO  THE  HANDS  OF  RE- 
CEIVERS the  superintendent  cannot  make  any  assessment  against  it  for 
services  thereafter  rendered.    Atty.-Gen.  Rep.  (1903)  361. 

THE  CLAIM  OF  THE  STATE  FOR  REIMBURSE^fENT  of  expenses  in- 
curred, as  provided  in  this  section  (formerly  §  7)  does  not  constitute  a 
preferred  claim.    Atty.-Gen.  Rep.  April  4,  1911. 

§  18.  Fees  for  copies  and  oertifications. 

Por  every  copy  of  any  paper  filed  in  the  banking  department 
and  for  the  certification  thereof,  except  where  such  copy  or  certi- 
fication is  made  for  the  benefit  of  a  corporation  or  private  or  in- 
dividual banker  or  personal  loan  broker  to  which  this  chapter  is 
applicable,  the  superintendent  may  charge  ten  cents  per  folio,  and 
for  affixing  his  official  seal  on  sudi  copy  and  certifying  the  same, 
one  dollar. 

Source. —  New. 

§  19.  All  moneys  received  to  be  paid  into  state  treasury  to  reimburse 
state. 

To  reimburse  the  state  for  advances  made  by  it  for  the  expenses 
of  the  banking  department  the  superintendent  shall  pay  into  the 
state  treasury  monthly  all  moneys  received  by  him  from  corpora- 
tions, private  or  individual  bankers  or  personal  loan  brokers,  in 
payment  of  his  charges  or  assessments  against  them  or  of  any 
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penalties  or  forfeitures  incurred  by  them;  all  moneys  applied  by 
him  to  the  payment  of  such  charges,  assessments,  penalties  or  for- 
feitures from  the  proceeds  of  the  sale  of  or  the  interest  on  any 
stocks  or  bonds  in  his  hands  deposited  by  such  corporation,  banker 
or  broker  which  has  failed,  after  due  notice,  to  pay  such  charges, 
assessments,  penalties  or  forfeitures;  all  moneys  recovered  in 
actions  brought  by  the  attorney-general  under  section  thirty-one  of 
this  article;  and  all  fees,  perquisites  and  money  received  by  the 
banking  department,  or  any  salaried  officer  or  employee  thereof, 
from  any  source  whatever,  on  account  of  services  rendered  by  the 
department,  or  by  any  such  officer  or  employee  in  an  official  ca- 
pacity. The  superintendent  shall  annually,  on  or  before  the  close 
of  the  fiscal  year  and  before  levying  an  assessment  upon  such  cor- 
porations, bankers  and  brokers  to  reimburse  the  state  for  such 
advances,  pay  into  the  state  treasury  such  interest  as  shall  have 
accrued  upon  the  balances  held  by  him  as  trustee  for  the  owners 
of  unclaimed  deposits,  dividends  or  interest. 

Source^ — iPart  former  f  7.  Revision  eliminates  all  exceptions  and  re- 
quires all  monies  to  be  paid  into  treasury  of  state. 

§  20.  Notice  of  intention  to  organize  bank,  trust  company  or  savingi 
bank;  designation  of  newspaper. 

Upon  receipt  by  the  superintendent  of  a  notice  of  intention  to 
organize  a  bank,  trust  company  or  savings  bank,  executed  in  the 
maimer  prescribed  by  this  chapter,  he  shall  forthwith  designate 
for  the  publication  of  such  notice  a  newspaper  published  in  the 
village,  borough  or  city,  if  in  a  city  not  divided  into  boroughs, 
specified  in  such  notice  as  the  place  where  the  business  of  the 
proposed  corporation  is  to  be  transacted;  or  if  no  newspaper  is 
published  therein,  a  newspaper  published  in  the  county  in  which 
such  place  is  located ;  or  if  none  is  published  in  such  county,  then 
a  newspaper  published  in  an  adjoining  coimty. 

Source.—  Part  former  {§  61,  131,  181. 

As  to  the  notice  of  intention  required  to  be  given  in  the  case  of  a  bank, 
see  f  101 ;  of  a  trust  company,  see  f  181 ;  of  a  savings  bank,  see  §  231. 
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§  21.  Superintendent  shall  refuse  to  file  defectiTe  certificate. 

Upon  receipt  by  the  superintendent  of  any  organization  certifi- 
cate of  a  corporation  proposed  to  be  organized  under  this  chapter, 
or  any  private  banker's  certificate  submitted  pursuant  to  section 
one  hundred  fifty-one  of  this  chapter,  or  any  personal  loan  broker^s 
certificate  submitted  pursuant  to  section  three  hundred  fifty-nine 
.of  this  chapter,  if  such  certificate  fails  to  comply  in  form  or  sub- 
stance with  the  requirements  of  this  chapter  or  is  not  accom- 
panied by  such  by-laws,  affidavits  or  other  documents  as  are  re- 
quired by  this  chapter  to  be  attached  thereto  or  filed  therewith, 
or  if  such  by-laws,  affidavits  or  other  documents  are  not  in  con- 
formity with  the  requirements  of  this  chapter,  the  superintendent 
shall  forthwith  return  such  certificate,  together  with  such  by-laws, 
affidavits  or  other  documents,  to  the  proposed  incorporators  or  the 
private  banker  or  personal  loan  broker  from  whom  it  was  received, 
calling  attention  to  the  defect  or  defects  therein,  and  shall  refuse 
to  file  such  certificate  for  examination  until  such  defect  or  defects 
shall  have  been  remedied  and  such  certificate,  by-laws,  affidavits 
or  other  documents  shall  have  been  made  to  comply  in  all  respects 
with  the  requirements  of  this  chapter. 

Source.— From  former  $$  62,  132,  182. 

CROSS-REFERENCES.— For  organization  certificate  of  bank,  see  {  100; 
of  trust  company,  see  §  180;  of  savings  bank,  see  §  230;  of  investment 
company,  see  f  290;  of  safe  deposit  company,  see  {  315;  of  personal  loan 
company,  see  §  340;  of  savings  and  loan  association,  see  {  375;  of  land  bank, 
see  §  421 ;  of  credit  union,  see  S  450. 

NAMES  OF  INCORPORATORS.— If  the  organization  certificate  contain 
names  of  proposed  incorporators  which  were  not  in  the  notice  of  intention, 
the  Superintendent  should  refuse  to  file  it.    Atty.-Oen.  Rep.  (1900)  716. 

§  22.  When  superintendent  shall  endorse  certificate  ''filed  for  ex- 
amination.'' 

If  such  organization  certificate  or  private  banker's  certificate, 
and  such  by-laws,  aflSdavits  or  other  documents  as  are  required  to 
be  attached  thereto  or  filed  therewith,  comply,  or  shall  have  been 
BO  amended  as  to  comply  in  all  respects  with  the  requirements  of 
this  chapter,  the  superintendent  shall  forthwith  endorse  upon  each 
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of  the  duplicates  of  such  certificate  over  his  official  signature  the 
words  "filed  for  examination"  with  the  date  of  such  endorse- 
ment 

Source.^  Part  former  $f  62,  132,  182. 

§  23.  Inyestigation  by  superintendent  of  proposed  corporation,  pri- 
vate banker  or  personal  loan  broker;  refusal  or  approval; 
filing  certificate. 

When  any  such  certificate  shall  have  been  filed  for  examination, 
the  superintendent  shall  thereupon  ascertain  from  the  best  sources 
of  information  at  his  command,  and  by  such  investigation  as  he 
may  deem  necessary,  whether  the  character,  responsibility  and  gen- 
eral fitness  of  the  person  or  persons  named  in  such  certificate  are 
such  as  to  command  confidence  and  warrant  belief  that  the  business 
of  the  proposed  corporation,  private  banker  or  personal  loan  broker 
will  be  honestly  and  efficiently  conducted  in  accordance  with  the 
intent  and  purpose  of  tliis  chapter,  and  whether  the  public  con- 
venience and  advantage  will  be  promoted  by  allowing  such  pro 
posed  Corporation,  private  banker  or  personal  loan  broker  to  engage 
or  continue  in  business. 

In  the  case  of  a  private  banker  who  has  not  submitted  with  his 
certificate  the  affidavit  specified  in  section  one  hundred  and  sixty 
of  this  chapter  or  whose  affidavit  has  been  refused  by  the  superin- 
tendent as  provided  in  section  twenty-five  of  this  article,  the  super- 
intendent shall  also  ascertain  in  like  manner  whether  the  facts 
stated  in  such  certificate  are  true. 

In  the  case  of  a  proposed  savings  bank  the  superintendent  shall 
also  ascertain  in  like  manner  whether  greater  convenience  of  access 
to  a  savings  bank  will  be  afforded  to  any  considerable  number  of 
depositors  by  opening  a  savings  bank  in  the  place  designated  in  the 
certificate,  whether  the  density  of  the  population  in  the  neighbor- 
hood of  such  place  and  in  the  surrounding  country  affords  a  reason- 
able promise  of  adequate  support  for  the  proposed  savings  bank, 
and  whether  the  contributions  to  the  initial  guaranty  fund  and  ex- 
pense fimd  have  been  paid  in  cash. 

After  the  superintendent  shall  have  satisfied  himself  by  such 
investigation  whether  it  is  expedient  and  desirable  to  permit  sncb 
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proposed  corporation,  private  banker  or  personal  loan  broker  to 
engage  or  continue  in  business,  he  shall  within  sixty  days  after  the 
date  of  the  filing  of  such  certificate  for  examination,  endorse  upon 
each  of  the  duplicates  thereof  over  his  ojBBcial  signature  the  word 
"  approved  "  or  the  word  "  refused,"  with  the  date  of  such  endorse- 
ment. In  case  of  refusal  he  shall  forthwith  return  one  of  the 
duplicates,  so  endorsed,  to  the  proposed  incorporators,  private 
banker  or  personal  loan  broker  from  whom  such  certificate  was 
received.  In  case  of  approval  he  shall  forthwith  give  notice 
thereof  to  the  proposed  incorporators,  private  banker  or  personal 
loan  broker  and  file  one  of  the  duplicate  certificates  in  his  own 
oflSce  and  the  other  in  the  oflSce  of  the  clerk  of  the  county  in  which 
is  located  the  place  of  business  of  such  proposed  corporation,  pri- 
vate banker  or  personal  loan  broker. 

Source.— Part  former  §§  63,  133,  134,  182,  212,  281,  300,  331.  The  para- 
graph relating  to  private  bankers  is  new.  , 

SUPERINTENDENT'S  EXERCISE  OF  DISCRETION  NOT  REVIEW- 
ABLE.— ^The  refusal  of  the  superintendent  to  authorize  a  private  banker 
to  continue  in  business  is  not  subject  to  judicial  review  except  for  an  abuse 
of  discretion.    Matter  of  Lunghino  &  Sons,  176  App.  Div.  285. 

§  24.  Authorization  certificate;  when  and  to  whom  issued;  contents; 
filing  and  recording. 

Before  authorizing  any  corporation,  private  banker  or  personal 
loan  broker  to  begin  or  continue  business  the  superintendent  shall 
be  satisfied  that  such  corporation,  banker  or  broker  has  in  good 
faith  complied  with  all  the  requirements  of  law  and  fulfilled  all 
the  conditions  precedent  to  commencing  business  imposed  by  this 
chapter.  In  the  case  of  every  stock  corporation,  he  shall  examine 
or  cause  an  examination  to  be  made  in  order  to  ascertain  whether 
all  of  its  capital  stock  has  been  fully  paid  in  cash.  In  the  case 
of  every  personal  loan  broker  and  of  every  private  banker  subject 
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to  all  the  provisions  of  article  four  of  this  chapter,  he  shall 
examine  or  cause  an  examination  to  be  made  in  order  to  ascertain 
whether  there  has  been  invested  in  such  business,  or  deposited  in 
cash  to  be  invested  therein,  the  amount  of  permanent  capital  stated 
in  the  certificate  of  such  banker  or  broker. 

If  satisfied  that  such  corporation,  banker  or  broker  has  in  good 
faith  complied  with  all  the  requirements  of  law  and  fulfilled  all 
the  conditions  precedent  to  conunencing  business  imposed  by  this 
chapter,  the  superintendent  shall,  within  six  months  after  the  date 
on  which  such  organization  certificate  or  private  banker^s  or  per- 
sonal loan  broker's  certificate  was  filed  by  him  for  examination, 
but  in  no  case  after  the  expiration  of  that  period,  issue  under  his 
hand  and  official  seal,  in  triplicate,  an  authorization  certificate  to 
the  person  or  persons  named  in  such  organization  certificate  or  pri- 
vate banker's  or  personal  loan  broker's  certificate.  Such  authoriza- 
tion certificate  shall  state  that  the  corporation,  private  banker  or 
personal  loan  broker  named  therein  has  complied  with  the  pro- 
visions of  this  chapter  and  with  all  the  requirements  of  law,  that 
it  is  authorized  to  transact  within  this  state  the  business  specified 
therein,  and  that  such  business  can  safely  be  intrusted  to  it.  One 
of  the  triplicate  authorization  certificates  shall  be  transmitted  by 
the  superintendent  to  the  corporation,  private  banker  or  personal 
loan  broker,  thereby  authorized  to  commence  or  continue  business, 
another  shall  be  filed  in  the  office  of  the  superintendent,  and  the 
third  shall  be  filed  by  the  superintendent  in  the  county  clerk's 
office  wherein  the  organization  certificate  of  such  corporation  or  the 
private  banker's  or  personal  loan  broker's  certificate  has  been  filed 
by  him.  The  superintendent  and  said  coimty  clerk  shall  respec- 
tively attach  such  authorization  certificate  to  such  organization 
certificate  or  private  banker's  or  personal  loan  broker's  certificate 
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previously  filed  in  his  office  and  shall  record  both  such  certificates 

in  the  book  of  records  of  incorporation  therein. 
Source.— Part  former  S|  12,  32. 

CERTIFICATE.— The  Superintendent  of  Banks  has  discretion  to  refuse  a 
certificate  of  authorization  for  a  state  hank  of  discount.  Atty.-Gen.  Rep. 
(1904)  403. 

§  24-a.  Special  aufhorizatioii  to  banks  to  exercise  fiduciary  powers; 
when  issued;  contents;  filing  and  recording. 

The  superintendent  may  by  special  authorization  grant  banks 
applying  therefor  the  right  to  act  as  trustee,  executor,  admin- 
istrator, registrar  of  stocks  and  bonds,  guardian  of  estates, 
assignee,  receiver,  committee  of  estates  of  lunatics  or  in  any  other 
fiduciary  capacity  in  which  trust  companies  are  permitted  to  act. 

Before  authorizing  any  bank  to  exercise  such  fiduciary  powers 
or  any  of  them  the  superintendent  shall  be  satisfied  that  such  bank 
has  in  good  faith  complied  with  all  the  requirements  of  law  and 
fulfilled  all  fhe  conditions  precedent  to  the  exercise  of  such  powers 
imposed  by  this  chapter.  In  passing  upon  applicants  for  permis- 
sion to  exercise  such  fiduciary  powers,  the  superintendent  may 
take  into  consideration  the  amount  of  capital  and  surplus  of  the 
applying  bank,  whether  or  not  such  capital  and  surplus  is  suflS- 
cient  under  the  circumstances  of  the  case,  the  needs  of  the  com- 
munity to  be  served  and  any  other  facts  and  circumstances  that 
seem  to  him  proper,  and  may  grant  or  refuse  the  application 
accordingly;  provided  that  no  special  authorization  shall  be  issued 
to  any  such  bank  having  a  capital  less  than  the  capital  required  by 
law  of  a  trust  company  in  the  same  place;  and  the  superintendent 
shall  examine  or  cause  an  examination  to  be  made  to  ascertain 
whether  such  bank  has  the  requisite  capitaL 

If  satisfied  that  such  bank  has  in  good  faith  complied  with  all 
the  requirements  of  law  and  fulfilled  all  the  conditions  precedent 
to  the  exercise  of  such  powers  imposed  by  this  chapter,  the  super- 
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intendent  may,  within  six  months  after  the  date  on  which  tlr 
application  of  such  bank  was  filed,  issue  under  his  hand  and  o*- 
cial  seal,  in  triplicate,  a  special  authorization  certificate  to  sich 
bank.  Such  certificate  shall  state  that  such  bank  named  th^ein 
has  complied  with  the  provisions  of  this  chapter  and  with  9  thi® 
provisions  of  law  applicable  to  banks  exercising  fiduciary  j^B^ers, 
and  that  it  is  authorized  to  exercise  such  fiduciary  powerr  ^  are 
enumerated  therein.  One  of  the  triplicate  special  auth^ization 
certificates  shall  be  transmitted  by  the  superintend^it  o/banks  to 
the  bank  thereby  authorized  to  exercise  the  powers  numerated 
therein,  another  shall  be  filed  and  recorded  in  the  oflSce  t  the  super- 
intendent and  the  third  shall  be  filed  by  the  superint^dent  in  the 
office  of  the  clerk  of  the  county  in  which  such  ba^t  is  located, 
and  the  county  clerk  shall  record  such  certificate  h  the  book  of 
records  of  incorporations  in  his  offica 
Added  hy  L.  1919,  ch.  159.    In  effect  Apr.  9,  1919. 

§  26.  Affidavit  of  private  banker;  invettigatioii;  refusal  or  accept- 
ance. 

Upon  receipt  by  the  superintendent  of  an  affidavit  submitted 
by  a  private  banker  pursuant  to  section  one  hundred  and  sixty  of 
this  chapter,  if  such  affidavit  fails  to  comply  in  form  or  substance 
with  the  requirements  of  such  section,  he  shall  refuse  to  file  it 
for  examination  until  the  defect  or  defects  therein  shall  have  been 
remedied.  If  such  affidavit  complies,  or  shall  have  been  so 
amended  as  to  comply  in  all  respects  with  the  requirements  of 
such  section,  he  shall  forthwith  endorse  upon  each  of  the  dupli- 
cates thereof  over  his  official  signature  the  words  "  filed  for  ex- 
amination ''  with  the  date  of  such  endorsement.  Thereupon  he 
shall,  by  such  investigation  as  he  may  deem  necessary,  satisfy 
himself  whether  the  facts  stated  in  such  affidavit  are  true.  If 
from  such  investigation  it  shall  appear  to  him  that  any  of  such 
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•.atements  are  untrue,  he  shall,  within  thirty  days  after  the  date 
o  which  such  affidavit  was  endorsed  "filed  for  examination,'^ 
eHorse  on  each  duplicate  thereof  over  his  official  signature  the 
wo-4  "  refused ''  with  the  date  of  such  endorsement  and  return, 
one  i  such  duplicates,  so  endorsed,  to  the  private  banker  from 
whon.it  was  received.  If  the  superintendent  shall  be  satisfied 
that  th  facts  stated  in  such  affidavit  are  true,  he  shall,  within  the 
time  abve  specified,  endorse  on  each  duplicate  thereof  over  his 
official  sirnature  the  word  "  accepted  "  with  the  date  of  such  en- 
dorsement and  shall  forthwith  give  notice  thereof  to  such  private 
banker  ana  file  one  of  such  duplicates  in  his  own  office  and  the 
other  in  the  office  of  the  clerk  of  the  county  in  which  the  certificate 
of  such  privae  banker  has  been  filed. 
Source.^  New. 

§  26.  When  acototanoe  of  private  banker's  affidavit  may  be  revoked; 
notice  oi  revocation. 

If  at  any  time  the  superintendent  shall  have  reason  to  believe 
that  any  private  banker  whose  affidavit  the  superintendent  has 
accepted  as  provided  in  the  last  preceding  section  is  not  keeping 
permanently  invested  in  this  state  in  his  banking  business  the 
amount  of  capital  specified  in  such  affidavit,  or,  if  such  banker  is 
engaged  in  such  business  in  a  city  of  the  first  class,  that  such 
banker  is  paying  or  crediting  or  advertising  to  pay  or  credit  any 
interest,  or  is  paying,  crediting  or  giving  any  bonus  or  gratuity 
whatever  or  anything  of  value,  on  deposits  of  less  than  the  amount 
stated  in  such  affidavit,  or  that  any  material  statement  in  such 
affidavit  was  in  fact  untrue,  the  superintendent  shall  forthwith  in- 
stitute such  investigation  as  he  shall  deem  necessary  to  ascertain  the 
truth  of  such  facts  and  may  examine  or  cause  an  examination  to 
be  made  into  the  books,  papers  and  affairs  of  such  private  banker 
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so  far  as  may  be  necessary  for  such  purposes.  If  from  such  in- 
vestigation or  otherwise  the  superintendent  shall  be  satisfied  that 
such  banker  is  not  keeping  such  capital  so  invested,  or,  if  such 
banker  is  engaged  in  such  business  in  a  city  of  the  first  class,  that 
such  banker  is  paying  or  crediting  or  advertising  to  pay  or  credit 
any  interest,  or  is  paying,  crediting  or  giving  any  bonus  or  gratuity 
whatever  or  anything  of  value,  on  deposits  of  less  than  the  amount 
stated  in  such  affidavit,  or  that  any  material  statement  in  such 
affidavit  was  in  fact  untrue,  the  superintendent  may,  over  his 
official  signature,  notify  such  private  banker  that  the  acceptance  of 
such  affidavit  is  revoked.  Such  notice  shall  be  executed  in  tripli- 
cate and  the  superintendent  shall  transmit  one  copy  to  such  private 
banker,  attach  another  to  the  duplicate  of  such  affidavit  on  file  in 
his  own  office  and  file  the  third  copy  thereof  in  the  county  clerk's 

office  in  which  the  other  duplicate  of  such  affidavit  has  been  filed. 
Source.— New. 

§  27.  Lioenses  to  foreign  corporations;  renewal. 

Upon  receipt  by  the  superintendent  from  any  foreign  corpora- 
tion of  an  application  in  proper  form  for  leave  to  do  business  in 
this  state  under  the  provisions  of  this  chapter,  he  shall,  by  such 
investigation  as  he  may  deem  necessary,  satisfy  himself  whether 
the  applicant  may  safely  be  permitted  to  do  business  in  this  state. 
If  from  such  investigation  he  shall  be  satisfied  that  it  is  safe  and 
expedient  to  grant  such  application  and  it  shall  have  been  shown 
to  his  satisfaction  that  such  applicant  may  be  authorized  to  en- 
gage in  business  in  this  state  pursuant  to  the  provisions  of  this 
chapter  and  has  complied  with  all  the  requirements  of  this  chap- 
ter, he  shall  issue  a  license  under  his  hand  and  official  seal  author- 
izing such  applicant  to  carry  on  such  business  at  the  place  desig- 
nated in  the  license  and,  if  such  license  is  for  a  limited  time, 
specifying  the  date  upon  which  it  shall  expire.  Such  license 
fsball  be  executed  in  triplicate  and  the  superintendent  shall 
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transmit  one  copy  to  the  applicant,  file  another  in  his  own  office 
and  file  the  third  in  the  office  of  the  clerk  of  the  county  in  which 
is  located  the  place  designated  in  such  license.  Whenever  any 
such  license  is  issued  for  one  year  or  less,  the  superintendent  may, 
at  the  expiration  thereof,  renew  such  license  for  one  year. 

Source.— Former  §|  33b,  283,  284,  285. 

CROSe-REFERENCES.— As  to  licensing  of  foreign  banks,  see  §§  144-147; 
of  foreign  investment  companies,  see  $$  303-308. 

Extent  to  which  foreign  trust  company  may  transact  business  in  state,  see 
f  223. 

§  28.  Superintendent  as  attorney  to  accept  sendee  of  process. 

Whenever  pursuant  to  any  provision  of  this  chapter,  the  super- 
intendent shall  have  been  duly  appointed  attorney  to  receive  serv- 
ice of  process  for  any  foreign  corporation,  he  shall  forthwith 
forward  by  mail,  postage  prepaid,  a  copy  of  every  process  served 
upon  him  directed  to  the  president  or  secretary  of  such  corpora- 
tion, at  its  last  known  post  office  address.  For  each  copy  of 
process  the  superintendent  shall  collect  the  sum  of  two  dollars, 
which  shall  be  paid  by  the  plaintiff  or  moving  party  at  the  time 
of  such  service,  to  be  recovered  by  him  as  part  of  his  taxable  dis- 
bursements if  he  succeeds  in  his  suit  or  proceeding.  The  term 
process,  when  used  in  this  section,  includes  any  writ,  summons, 
petition  or  order  whereby  any  suit,  action  or  proceeding  shall  be 
commenced. 

Source.—  Part  former  {S  34,  288. 

CROSS-REFERENCES.—  Appointment  of  superintendent  as  attorney  to 
accept  service  of  process  on  foreign  bank,  see  §  145;  on  foreign  trust  com- 
pany acting  as  executor  or  trustee  in  this  state,  see  {  223;  on  foreign  invest- 
ment company,  see  {  304. 

§  29.  Bevocation  of  authorization  certificate  or  license  in  certain 
cases. 

If  at  any  time  the  superintendent  shall  be  satisfied  that  any 
private  banker,  personal  loan  company,  personal  loan  broker  or 
foreign  corporation  to  which  be  has  issued  an  authorization  cer^ 
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tificate  or  license,  is  violating  any  of  the  provisions  of  this  chap- 
ter, or  is  conducting  its  business  in  an  unauthorized  or  unsafe 
manner,  or  is  in  an  unsound  or  unsafe  condition  to  transact  its 
business,  or  cannot  with  safety  and  expediency  continue  business, 
the  superintendent  may,  over  his  official  signature  and  seal  of 
office,  notify  the  holder  of  such  authorization  certificate  or  license 
that  the  same  is  revoked.  Such  notice  shall  be  executed  in  tripli- 
cate and  the  superintendent  shall  forthwith  transmit  one  copy  to 
the  holder  of  such  authorization  certificate  or  license,  file  another 
in  his  own  office  and  file  the  third  in  the  office  of  the  clerk  of  the 
county  in  which  such  authorization  certificate  or  license  has  been 
filed.  The  superintendent  may,  in  his  discretion,  publish  a  copy 
of  such  notice,  with  such  other  facts  as  he  may  deem  proper,  for 
six  successive  days,  in  the  state  paper  published  at  Albany. 

Source. —  Former  S{  33b,  287. 

CROSS-REFERENCES.—  Eflfect  of  revocation  of  license  to  foreign  bank,  see 
%  146;  of  authorization  certificate  to  private  banker,  see  $  158;  of  license  to 
foreign  investment  company,  see  f  308;  of  authorization  certificate  to  per- 
sonal loan  company,  see  {  351. 

§  30.  Aisessments  for  enoroachments  on  reserves  against  deposits. 

If  any  bank,  trust  company  or  private  or  individual  banker 
to  which  this  chapter  is  applicable  shall  not  maintain  the  total 
reserves  required  by  this  chapter,  the  superintendent  shall  levy 
an  assessment  upon  it  during  such  period  as  any  encroachment 
upon  its  total  reserves  amounting  to  one  per  centum  or  more  of 
its  aggr^ate  demand  deposits  shall  continue,  at  the  following 
rates: 

1.  At  the  rate  of  six  per  centum  per  annum  upon  any  such 
encroachment  not  exceeding  two  per  centum  of  such  deposits. 

2.  At  the  rate  of  eight  per  centum  per  annum  upon  any  ad- 
ditional encroachment  in  excess  of  two  and  not  exceeding  three  per 
centum  of  such  deposits. 

3.  At  the  rate  of  ten  per  centum  per  annum  upon  any  additional 
encroachment  in  excess  of  three  and  not  exceeding  four  per  centum 
of  such  deposits. 
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4.  At  the  rate  of  twelve  per  centum  per  annum  upon  any  ad- 
ditional encroachment  thereon. 

Source. —  New. 

CROSS-REFERENCES. —  As  to  designation  of  reserve  depositaries,  see  $ 
38. 

As  to  orders  by  superintendent  to  make  good  encroachment  on  reserves, 
see  S  56. 

As  to  reserves  required  to  be  carried  by  banks  and  individual  bankers,  ace 
fi  112,  143;  by  private  bankers,  see  §  166;  by  trust  companies,  see  {  197. 

As  to  proceedings  to  enforce  assessments,  see  |  31. 

Assessments  entitled  to  priority  of  payment,  see  §  32. 

Application  of  interest  on  or  proceeds  of  securities  in  payment  of  assess- 
ments, see  S  34. 

Assessment  as  liability  of  bank,  see  |  135;  of  trust  company,  see  |  220. 

§  31.  Proceedings  in  name  of  superintendent  for  violations  of  this 
chapter. 

If  any  corporation  or  private  or  individual  banker  or  personal 
loan  broker  to  which  this  chapter  is  applicable  shall  refuse  or  fail, 
after  due  notice,  to  pay  any  assessment  lawfully  imposed  upon 
it  by  the  superintendent  under  section  seventeen  or  section  thirty 
of  this  article;  or  if  any  such  corporation,  banker  or  broker  or 
any  oflScer,  director,  trustee,  agent  or  employee  of  any  such  corpo- 
ration, shall  refuse  or  fail,  after  due  notice,  to  pay  any  penalty 
or  forfeiture  incurred  under  any  provision  of  this  chapter  by  such 
corporation,  banker,  broker,  oflBcer,  director,  trustee,  agent  or  em- 
ployee, or  if  any  other  person  or  corporation  shall  violate  any  of 
the  prohibitions  contained  in  this  chapter ;  the  superintendent  may, 
in  his  discretion,  report  the  facts  to  the  attorney-general,  who 
shall  thereupon,  in  the  name  of  the  superintendent,  institute  such 
action  or  proceeding  as  the  facts  may  warrant  against  such  per- 
son, corporation,  banker,  broker,  officer,  director,  trustee,  agent  or 
employee. 

Source.— Part  former  {|  7,  76,  333. 

CROSS-REFERENCES.— Priority  of  assessments,  penalties  and  forfeitures, 
see  §  32. 

Application  of  interest  on,  or  proceeds  of  securities  in  payment  of  assess- 
ments, penalties  and  forfeitures,  see  f  34. 
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§  32.  Aflsessments,  penalties  and  forfeitures  entitled  to  priority. 

In  case  of  the  insolvency  or  voluntary  or  involuntary  liquidation 
of  any  corporation,  private  or  individual  banker  or  personal  loan 
broker  to  which  this  chapter  is  applicable,  all  unpaid  charges  law- 
fully assessed  against  it  by  the  superintendent  and  all  unpaid  pen- 
alties and  forfeitures  incurred  by  it  under  any  section  of  this 
chapter  shall  be  entitled  to  priority  of  payment  from  the  assets 
of  such  corporation,  banker  or  broker  on  an  equality  with  any 
other  priority  given  by  this  chapter. 

Source. —  New. 

CROSS-REFERENCES.— As  to  priorities  generally,  see  f  78,  and  annota- 
tions thereto. 

§  33.  Securities  deposited  with  superintendent;  how  held;  interest 
thereon;  lien  on  deposit  of  foreign  corporation. 

All  stocks  and  bonds  deposited  by  any  corporation  or  private  or 
individual  banker  with  the  superintendent  pursuant  to  any  re- 
quirement of  this  chapter  shall  be  registered  in  the  name  of  office 
of  the  superintendent  in  trust  under  and  pursuant  to  this  chapter. 
So  long  as  such  corporation  or  banker  shall  continue  solvent  and 
comply  with  the  laws  of  the  state,  the  superintendent  shall  pay 
over  to  it,  or  permit  it  to  collect  the  interest  paid  on  such  stocks 
or  bonds.  In  case  of  the  insolvency  or  voluntary  or  involuntary 
dissolution  of  any  foreign  corporation  which  shall  have  been 
licensed  by  the  superintendent  to  do  business  in  this  state,  the 
superintendent  shall  have  a  lien  on  any  securities  deposited  with 
him  by  such  corporation  in  favor  of  its  creditors  and  stockholders 
residing  in  this  state. 

Source. —  Former  §§  14,  35,  76.  This  and  the  four  next  succeeding  sections 
contain  all  the  powers  and  duties  of  the  superintendent  with  regard  to  se* 
curities  deposited  with  him.  The  last  sentence  of  this  section  is  a  substitute 
for  former  i  36. 

CROSS-REFERENCES.— Application  of  interest  or  proceeds  in  payment  of 
assessments  or  penalties,  see  $  34. 

Ezohange  of  securities  and  withdrawal  of  excess,  see  §  35. 

Examination  and  comparison  of  securities,  see  §  36. 
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Betam  of  securiiies  see  S  37. 

Deposit  of  securitiee  with  superintendent  by  bejak,  see  |  105;  by  individual 
banker,  see  |  143;  by  private  banker,  see  S  Id;  by  trust  company,  see  §  194; 
by  domesfic  investment  company,  see  i  292;  by  foreign  investment  company, 
see  i  306. 

PREFERENCE  OF  DOMESTIC  CREDITORS  NOT  UNCONSTITUTIONAL. 
— The  giving  of  a  preference  to  domestic  creditors  and  stockholders  in  the 
securitiee  deposited  with  the  superintendent  by  a  foreign  corporation  is  not  a 
violation  of  the  provision  of  the  Federal  Constitution  guaranteeing  to  the 
citizens  of  each  state  the  privil^;ea  and  immunities  of  citizens  in  other  states. 
See  People  v.  Granite  State  Assoc,  Iftl  N.  Y.  492,  affg  41  App.  Div.  257. 

The  Superintendent  of  Banks  may  register  coupons  as  well  as  principal, 
but  he  has  no  authority  to  refuse  a  bond  simply  because  the  coupons  cannot 
be  registered.    Atty.-Oen.  Rep.,  Jan.  11,  1919. 


§  34.  When  interest  or  proceeds  may  be  applied  in  payment  of  assess- 
ments or  penalties. 

If  any  such  corporation  or  banker  shall  not,  after  due  notice, 
pay  to  the  superintendent  any  charge  assessed  against  it  pursuant 
to  section  seventeen  or  section  thirty  of  this  article  or  any  penalty 
or  forfeiture  incurred  by  it  under  any  section  of  this  chapter,  the 
superintendent  may  apply  in  payment  thereof,  with  interest  at  the 
legal  rate,  so  much  as  may  be  necessary  of  the  interest  accruing 
on  any  stocks  or  bonds  deposited  with  him  by  such  corporation  or 
banker  pursuant  to  any  requirement  of  this  chapter,  or  in  the 
case  of  securities  deposited  pursuant  to  sections  one  hundred  five 
and  two  hundred  ninety-two  of  this  chapter  may  sell  so  much  of 
such  stocks  or  bonds  as  may  be  necessary  for  that  purpose  and 
apply  the  proceeds  in  payment  of  such  assessment,  penalty  or  for- 
feiture widi  interest  at  the  l^al  rate. 

Source.— Part  former  ||  7,  76. 

See  annotations  to  |  33. 

§  36.  Ezchange  of  seonrities;  withdrawal  of  exoess. 

Any  corporation  or  private  or  individual  banker  which  shall 
have  deposited  with  the  superintendent  in  trust  any  stocks  or 
bonds  in  pursuance  of  any  requirement  of  this  chapter,  may  be 
permitted  by  the  superintendent,  so  long  as  it  shall  continue  solv- 
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ent  and  comply  with  the  laws  of  the  state,  from  time  to  time  to 
withdraw  any  of  such  stocks  or  bonds  upon  depositing  with  the 
superintendent  other  stocks  or  bonds  of  the  kind  it  is  required  by 
this  chapter  to  keep  on  deposit  with  him,  the  market  value  of  which 
shall  be  not  less  than  the  market  value  of  those  withdn^wn,  except 
that,  if  the  market  value  of  the  stocks  or  bonds  so  held  by  the 
superintendent  exceeds  the  amount  which  such  corporation  or 
banker  is  required  by  this  chapter  to  keep  so  deposited,  the  stocks 
or  bonds  in  excess  of  such  amount  may  be  withdrawn  without  de-' 
positing  others  in  exchange  therefor,  or  the  securities  so  substi- 
tuted may  be  of  less  market  value  than  those  withdrawn,  provided 
there  shall  at  all  times  be  on  deposit  with  the  superintendent  the 
amount  required  by  this  chapter. 

Source.— Part  former  |§  H,  15. 
CROSS-REFERENCES.— See  annotationg  to  §  33. 

§  36.  Examination  and  compariion  of  securities;  receipt  to  super- 
intendent. 

Any  corporation  or  private  or  individual  banker  which  shall 
have  deposited  with  the  superintendent  in  trust  any  stocks  or  bonds 
in  pursuance  of  any  requirement  of  this  chapter,  may  once  or 
oftener  during  each  fiscal  year,  and  at  such  time  during  ordinary 
business  hours  as  it  may  select,  examine  and  compare  such  securi 
ties  so  deposited  by  it  with  the  books  of  the  banking  department, 
and,  if  found  correct,  execute  to  the  superintendent  a  receipt  stat- 
ing the  different  kinds  of  such  securities  and  the  amounts  thereof, 
and  that  they  are  in  the  custody  and  possession  of  the  superin- 
tendent at  the  date  of  the  receipt  In  the  case  of  a  corporation 
such  examination  may  be  made  by  the  president,  cashier,  secretary 
or  treasurer  thereof  or  by  an  agent  duly  authorized  thereto  in 
writing  under  the  seal  of  the  corporation.  In  the  case  of  a  private 
or  individual  banker  such  examination  may  be  made  by  such 
banker  personally,  or  if  a  partnership  or  unincorporated  associa- 
tion by  a  member  of  such  partnership  or  one  of  the  principal  officers 
•f  such  association,  or  it  may  be  made  by  an  agent  of  such  banker 
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duly  authorized  in  writing.  If  made  by  an  agent  of  sudi  corpora- 
tion or  banker,  so  authorized,  the  receipt  of  such  agent  shall  have 
the  same  force  and  effect  as  if  executed  by  the  corporation  or 
banker. 

If  any  such  corporation  or  banker  shall  n^lect  to  make  any 
such  examination  during  any  fiscal  year,  the  comptroller  and  su- 
perintendent shall  appoint  some  suitable  and  discreet  person  as 
agent  for  such  corporation  or  banker,  who  shall  make  such  exami- 
nation, and  if  the  securities  so  held  by  the  superintendent  shall  be 
found  to  agree  with  the  books  of  the  department,  such  agent  shalJ 
execute  the  receipt  above  mentioned  and  transmit  a  copy  thereof 
to  the  corporation  or  banker  in  whose  behalf  it  is  made,  and  such 
receipt  shall  be  of  like  force  and  effect  as  if  executed  by  such 
corporation  or  banker.  The  superintendent  shall  pay  to  the  person 
so  appointed  and  making  such  examinatipn,  as  a  general  expense 
of  the  department,  such  compensation  for  his  services  and  expenses 
in  making  such  examination  as  the  superintendent  shall  deem  just 
and  reasonable. 

Source. —  Former  {  9. 

CROSS-REFERENCES.— 'See  annotations  to  S  33. 

§  37.  Betnm  of  seomities. 

Whenever  any  banker  or  corporation  which  shall  have  on  deposit 
with  the  superintendent  in  trust  any  stocks  or  bonds  pursuant  to 
any  requirement  of  this  chapter,  shall  have  paid  in  full  all  assess- 
ments imposed  on  and  penalties  incurred  by  it  under  any  of  the 
provisions  of  this  chapter  and  shall  have  shown  to  the  satisfaction 
of  the  superintendent  that  it  has  ceased  transacting  business  and 
has  complied  with  all  the  provisions  of  this  chapter,  the  superin- 
tendent shall,  upon  its  being  shown  to  his  satisfaction  tiiat  such 
corporation  or  banker  is  solvent  and  that  the  interests  of  its 
creditors  are  fully  protected,  return  such  securities  to  such  cor- 
poration or  banker. 

Source. —  New. 

CROSS-REFERENCES.— See  annoUtions  to  {  33. 
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§  38.  Besig^ation  of  reserve  depositaries. 

The  superintendent  shall,  in  his  discretion,  upon  the  nomina- 
tion of  any  bank,  trust  company  or  private  or  individual  banker, 
designate  a  depositary  or  depositaries  for  the  reserves  on  deposit 
of  such  corporation  or  banker  provided  for  by  this  chapter.  Ex- 
cept as  otherwise  provided  in  this  section,  such  depositary  shall 
be  a  bank,  trust  company  or  national  banking  association  located 
in  this  state.  But  no  bank,  trust  company  or  national  banking 
association  shall  hereafter  be  designated  as  a  depositary  of  any 
such  reserves  unless  it  shall  have  a  combined  capital  and  surplus 
of  at  least 

1.  One  million  dollars,  if  located  in  a  borough  of  a  city 
which  borough  h^  a  population  of  two  million  two  hundred 
thousand  or  over ; 

2.  Seven  hundred  and  fifty  thousand  dollars,  if  located  in 
a  borough  of  a  city  which  borough  has  a  population  of  one 
million  or  over  and  less  than  two  million  two  hundred  thou- 
sand or  in  a  city  which  has  a  population  of  four  hundred  thou- 
sand or  over; 

3.  Five  hundred  thousand  dollars,  if  located  elsewhere  in 
the  state. 

No  such  corporation,  if  located  in  a  borough  having  a  population 
of  two  million  two  hundred  thousand  or  over,  shall  be  designated 
as  a  reserve  depositary  for  any  bank,  trust  company  or  private  or 
individual  banker  having  a  combined  capital  and  surplus  greater 
than  its  own^  unless  the  combined  capital  and  surplus  of  such  de- 
positary exceeds  two  million  dollars. 

Such  depositary  may  also  be  a  banking  corporation  with  a  capital 
and  surplus  of  two  million  dollars  or  more,  located  in  the  cities  of 
Chicago,  Illinois,  Boston,  Massachusetts,  or  Philadelphia,  Pennsyl- 
vania, provided  any  such  banking  corporation  shall  make  such  re- 
portfi  as  the  superintendent  may  prescribe,  and  submit  to  such 
examinations  as  he  may  deem  necessary. 

Source. —  Part  former  §{  67,  198.  The  provisions  of  former  §  67  and  S 
198  permitted  reserve  deposits  to  be  made  in  institutions  approved  generally 
by  the  superintendent  as  reserve  depositaries.  Under  the  present  law  the 
depositing  institution  nominates  its  depositaries  to  the  superintendent,  who 
thereupon  designates  from  such  nominees  the  depositaries  for  such  institu- 
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tion.  The  capital  and  surplus  requirements  of  reserve  depositaries  have 
been  raised  considerably,  and  unless  the  capital  and  surplus  of  the  depositary 
exceeds  two  million  dollars,  the  superintendent  cannot  designate  as  a  reserve 
depositary  an  institution  with  a  smaller  capital  and  surplus  than  the  depos- 
iting institution.  The  provision  permitting  the  selection  of  reserve  deposi- 
taries in  certain  cities  outside  the  state  is  also  new. 

CROSS-REFERENCES. —  Assessments  for  encroachments  on  reserves,  see 
§  30. 

As  to  reserves  required  to  be  carried  by  banks  and  individual  bankers,  see 
i§  112,  143;  by  private  bankers,  see  §  166;  by  trust  companies,  see  §  197. 

A  TRUST  COMPANY  INCORPORATED  BY  SPECIAL  ACT  may  be  desig- 
nated by  the  superintendent  as  a  depositary  of  lawful  money  reserve.  Atty.- 
Gen.  Rep.  (1900)   165. 

§  39.  Examinations  of  corporations,  bankers,  brokers  and  agenoies. 

The  superintendent  shall,  either  personally  or  by  his  deputies  or 
examiners,  at  least  twice  in  each  year  visit  and  examine  every 
bank,  trust  company  and  individual  banker,  and  every  private 
banker  subject  to  the  provisions  of  article  four  of  this  chapter, 
except  such  as  shall  have  duly  obtained  certain  exemptions  pur- 
suant to  section  one  hundred  sixty  of  this  chapter;  and  he 
shall  also  in  like  manner  visit  and  examine  at  least  once  in 
each  year  every  other  corporation  to  which  this  chapter  is 
applicable,  and  every  personal  loan  broker.  He  shall  have 
power  in  like  manner  to  examine  every  corporation  to  which 
this  chapter  is  applicable,  at  any  time  prior  to  its  dissolution,  and 
every  such  private  and  individual  banker  and  personal  loan  broker, 
whenever,  in  his  judgment,  such  examination  is  necessary  or  ex- 
pedient. He  shall  have  power  in  like  manner  to  examine  every 
agency  located  in  this  state  of  any  foreign  banking  corporation  for 
the  purpose  of  ascertaining  whether  it  has  violated  any  law  of  the 
state  and  for  such  other  purposes  and  as  to  such  other  matters  as 
the  superintendent  may  prescribe. 

On  every  such  examination  inquiry  shall  be  made  as  to  the  con- 
dition and  resources  of  suoh  corporation,  banker  or  broker,  the 
mode  of  conducting  and  managing  its  affairs,  the  actions  of  its 
directors  or  trustees  if  a  corporation,  the  investment  of  its  funds, 
the  safety  and  prudence  of  its  management,  the  security  afforded 
to  those  by  whom  its  engagements  are  held,  and  whether  the 
requirements  of  its  charter  and  of  law  have  been  complied  with  in 
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the  administration  of  its  affairs;  and  as  to  such  other  matters  as 
the  superintendent  may  prescribe. 

The  superintendent  may  also  make  such  special  investigations 
as  he  shall  deem  necessary  to  determine  whether  any  individual  or 
corporation  has  violated  any  of  the  provisions  of  this  chapter. 

The  superintendent  and  every  such  examiner  shall  have  power 
to  administer  an  oath  to  any  person  whose  testimony  may  be  re- 
quired on  the  examination  or  investigation  of  any  such  individual, 
corporation,  banker,  broker  or  agency,  and  to  compel  the  appear- 
ance and  attendance  of  any  such  person  for  the  purpose  of  any 
such  examination. 

Such  examination  may  be  made  and  such  inquiry  instituted  or 
continued  in  the  discretion  of  the  superintendent  after  he  has  taken 
possession  of  the  property  and  business  of  any  such  corporation, 
banker  or  broker  under  the  provisions  of  section  fifty-seven  of  this 
article  imtil  it  shall  resume  business  or  its  affairs  shall  be  finally 
liquidated  in  accordance  with  the  provisions  of  this  article. 

If  the  examination  shall  be  made  by  the  superintendent,  or  by 

one  or  more  deputies  or  examiners  who  are  compensated  by  salary 

only,  no  charge  shall  be  made  except  for  necessary  traveling  and 

other  actual  expenses. 

Source. —  Part  former  §  8. 

CompeHing  attendance  and  testimony  of  witnesses,  see  Code  Civ.  Proc., 
§§  854-869. 

POWER  TO  EMPLOY  APPRAISERS  OF  REAL  ESTATE.— Where  it  is 
necessary  to  ascertain  the  value  of  real  estate  held  hy  a  corporation  under 
examination,  the  superintendent  has  power  to  instruct  the  examiner  to  em- 
ploy expert  appraisers  and  pay  them  out  of  the  fund  appropriated  for  the 
payment  of  examiners.    Atty.-Gen.  Rep.  (1903)  234. 

POWER  TO  CONDUCT  INVESTIGATION  AFTER  CLOSING  BANK-— 
Prior  to  the  amendment  of  1912  authorizing  examinations  by  the  superin- 
tendent of  banks  closed  by  him  under  former  §  19,  it  was  held  that  the 
superintendent  had  no  power  to  conduct  a  quasi-judicial  investigation  of  a 
closed  bank  for  the  purpose  of  determining  how  the  bank  had  been  brought 
to  disaster.  Matter  of  Union  Bank,  204  N.  Y.  319,  reversing  147  App.  Div. 
593,  which  affirmed  73  Misc.  404. 
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§  39-a  Deposit  of  secoritiefi  by  national  banks  acting  in  a 
fiduciary  capacity;  assessments  in  connection  therewith. 

The  superintendent  shall  have  power  to  receive  from  every 
national  bank  which  has  been  granted  a  special  permit  by  the 
federal  reserve  board  to  act  in  a  fiduciary  capacity  under  the  pro- 
visions of  subsection  k  of  section  eleven  of  the  federal  reserve 
act  as  amended  September  twenty-sixth,  nineteen  hundred  and 
eighteen.  A  deposit  of  securities  of  the  kind  and  in  the  amount 
which  would  be  required  of  a  trust  company  having  the  same 
capital  and  located  in  a  place  of  the  same  population  under  the 
provisions  of  section  one  hundred  and  eighty-four  of  this  chapter. 
Such  securities  shall  be  registered  in  the  name  of  the  superin- 
tendent of  banks  of  the  state  of  New  York  as  trustee  for  the 
beneficiaries  of  private  and  court  trust  funds  held  by  such 
national  bank,  and  securities  so  deposited  shall  be  held  for  the 
protection  of  such  private  and  court  trusts  and  subject  to  sale 
and  transfer,  and  to  the  disposal  of  the  proceeds  thereof  by  the 
superintendent  only  on  the  order  of  a  court  of  competent  juris- 
diction. Such  national  bank,  so  long  as  it  shall  continue  solvent 
and  comply  with  the  laws  of  this  state  applicable  thereto,  may  be 
permitted  by  the  superintendent  to  collect  the  interest  on  the 
securities  so  deposited  and  from  time  to  time  to  exchange  such 
securities  for  others  as  provided  by  section  thirty-five  of  this 
chapter,  and  may  examine  and  compare  such  securities  as  pro- 
vided by  section  thirty-six  of  this  chapter.  The  superintendent 
shall  have  power  to  make  such  charges  and  assessments  for 
expenses  incurred  and  services  rendered  in  connection  with 
such  deposits  of  securities  as  he  shall  deem  just  and  reason- 
able, and  if  any  such  national  bank  shall  not  after  due 
notice  pay  to  the  superintendent  any  charge  assessed  against  it 
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pursuant  to  the  authority  hereby  given,  the  superintendent  may 
apply  in  payment  thereof,  with  interest,  at  the  legal  rate,  so  much 
as  may  be  necessary  of  the  interest  accruing  on  any  stocks  or  bonds 
deposited  with  him  by  such  national  bank;  or  he  may,  in  his  dis- 
cretion, report  the  facts  to  the  attorney-general,  who  shall  there- 
upon, in  the  name  of  the  superintendent,  institute  such  action  or 
proceeding  as  the  facts  may  warrant  against  such  national  bank. 
In  case  of  the  insolvency  or  voluntary  or  involuntary  liquidation 
of  any  such  national  bank,  all  unpaid  charges  lawfully  assessed 
against  it  by  Iflie  superintendent  shall  be  entitled  to  priority  of 
payment  from  the  proceeds  of  the  bonds  deposited  with  such 
superintendent. 

Added  by  L.  1919,  ch.  229. 

Amended  by  L.  1921,  ch.  38.    In  effect  March  9,  1921. 

§  40.  Besult  of  examination  of  savings  bank  to  be  oertified  on 
records. 

The  result  of  every  examination  of  a  savings  bank  made  pur- 
suant to  the  provisions  of  the  last  preceding  section  shall  be  certi- 
fied by  the  examiners,  or  one  of  them,  upon  the  records  of  the 
corporation  examined. 

Souxoe.—  Part  former  S  8. 

§  41.  Examiners'  and  special  agents'  reports  of  oonfidential  nature; 
publication  by  superintendent. 

Every  examiner,  duly  appointed  and  sworn,  shall,  when  commis- 
sioned by  the  superintendent,  forthwith  examine  fully  the  books 
and  papers  and  investigate  the  business  and  affairs  of  any  corpora- 
tion, private  or  individual  banker  or  personal  loan  broker  desig- 
nated in  his  commission,  and  make  written  report  on  oath  to  the 
superintendent  of  the  result  of  such  examination.  All  reports  of 
examiners  and  special  agents  shall  be  confidential  communications 
and  shall  not  be  made  public  unless,  in  the  judgment  of  the 
superintendent,  the  ends  of  justice  or  the  public  advantage  will 
be  subserved  by  the  publication  thereof,  in  which  event  he  may 
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publish  a  copy  of  any  such  report  or  any  part  thereof  in  at  least 
one  daily  newspaper  published  in  the  city  of  New  York  and  in 
one  newspaper  published  in  the  county  where  the  principal  place 
of  business  of  such  corporation  or  banker  is  located,  or  in  such 
other  manner  as  he  may  deem  proper. 

SoQXce. —  Former  §{11,  16.  The  provision  regarding  the  confidential  char- 
acter of  the  reports  is  new. 

EXAMINER. —  The  compensation  of  an  examiner  is  paid  by  the  bank 
which  is  examined  upon  the  certificate  of  the  superintendent  of  banks.  The 
refusal  of  the  superintendent  to  act  should  be  reviewed  by  certiorari  and 
not  by  mandamus;  the  examiner's  right  to  demand  compensation  begins  when 
he  has  completed  his  work.  People  ex  rel.  Best  v.  Preston,  62  Hun  185; 
afPd  131  N.  Y.  644. 

Section  41  alone  confers  upon  the  Superintoident  of  Banks  the  power  to 
permit  the  State  Board  of  Tax  Commissioners  to  have  access  to  the  reports 
at  banks,  trust  companies  and  savings  and  loan  associations  for  the  purpose 
of  using  them  in  connection  with  the  work  of  fixing  the  ratio  between  the 
assessed  valuation  and  the  real  value  of  taxable  property.  Attorney-General 
Rep.,  May  19,  1915. 

§  42.  Beports  from  corporations,  bankers  and  brokers. 

It  shall  be  the  duty  of  the  superintendent  to  require  all  corpora- 
tions to  which  this  chapter  is  applicable,  all  individual  bankers 
and  personal  loan  brokers  and  all  private  bankers  to  whom  article 
four  of  this  chapter  is  applicable  to  make  to  him  the  regular 
periodical  reports  of  their  condition  prescribed  by  this  chapter  and 
he  shall  prescribe  the  form  and  contents  of  all  such  reports.  In 
addition  to  such  regular  reports  he  may  require  any  such  corpora- 
tion, banker  or  broker  to  make  special  reports  to  him  at  such  times 
and  in  such  form  as  he  may  prescribe,  and  may  direct  that  such 
special  reports  be  verified  and  prescribe  the  form  of  the 
verification. 

He  shall  at  least  once  in  every  three  months,  designate  some 
day  therein  in  respect  to  which  every  such  bank,  trust  company  and 
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individual  banker,  and  every  such  private  banker  except  such  as 
shall  have  duly  obtained  certain  exemptions  pursuant  to  section  one 
hundred  sixty  of  this  chapter,  shall  report  to  him,  and  he  shall 
serve  a  notice  designating  such  day.  Such  notice  may  be  served  by 
delivering  the  same  to  such  private  or  individual  banker  or,  in  the 
case  of  a  corporation,  by  delivering  the  same  at  its  place  of  business 
to  some  officer  therein,  or  it  may  be  served  in  any  case  by  deposit- 
ing it  in  the  post-office  enclosed  in  a  post-paid  wrapper  directed  to 
such  corporation  or  banker  at  its  principal  place  of  business. 

Source. —  Former  §  21.  The  provision  authorizing  the  superintendent  to 
require  special  reports  is  new. 

CROSS-REFERENCES.—  Reports  by  banks  and  individual  bankers,  see  §S 
133,  143;  by  private  bankers,  see  |  170;  by  trust  companies,  see  §  218;  by 
savings  banks,  see  f  273 ;  by  investment  companies,  see  §  298 ;  by  safe  deposit 
companies,  see  S  329;  by  personal  loan  companies  and  personal  loan  brokers, 
see  §  365;  by  savings  and  loan  associaitions,  see  §  413;  of  credit  unions, 
see  S  477. 

CANNOT  REQUIRE  REPORT  FROM  BANK  IN  LIQUIDATION.— The 
superintendent's  power  to  require  reports  extends  only  to  "going"  concerns. 
He  cannot  require  a  report  from  a  bank  in  process  of  voluntary  liquidation. 
A'tty.-Gen.  Rep.  (1906)  499. 

FALSE  REPORT  — SUPERINTENDENT'S  POWERS.— If  a  false  report 
is  made  to  the  banking  department  it  must  be  invesitigated  through  the 
judicial  branch  of  the  government  which  has  jurisdiction  over  such  matters. 
The  superintendent  is  not  invested  with  judicial  powers  and  cannot  decide 
whet4ier  a  person  is  or  is  not  guilty  of  a  crime.  Matter  of  Union  Bank,  204 
X.  Y.  313,  322. 

§  43.  Summary  of  reports  of  banks,  trn^t  companies  and  private  and 
individnal  bankers  to  be  published. 

Within  thirty  days  after  the  receipt  of  any  quarterly  report  of 
any  bank^  trust  company  or  private  or  individual  banker,  the 
superintendent  shall  publish  a  summary  thereof  in  a  newspaper 
at  Albany  in  which  notices  by  state  officers  are  required  by  law  to 
be  published,  arranging  the  reports  of  individual  bankers  and  pri- 
vate bankers  in  separate  classes,  and  specifying  the  names  and 
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places  of  business  of  each,  and  if  partnerships  or  unincorporated 
associations^  the  names  and  residences  of  the  members  thereof. 

Source. —  Former  §  24. 

§  44.  Superintendent's  powers  as  trustee  for  creditors  and  depositors. 

The  superintendent 'shall  have  power  to  act  in  his  name  of 
office  as  trustee  for  the  creditors  and  depositors  of  any  corpora- 
tion, private  or  individual  banker  or  personal  loan  broker  to 
which  this  chapter  is  applicable.  As  such  tnistee  he  may  take 
and  hold  stocks,  bonds  or  other  securities  deposited  with  him  for 
the  benefit  and  protection  of  such  creditors  and  depositors,  may 
enter  into  agreements  with  any  such  corporation,  banker  or 
broker,  or  with  the  officers,  directors  or  trustees  of  such  corpora- 
tion, for  the  benefit  of.  its  creditors  and  depositors,  and  may  in 
his  name  of  office  maintain  any  action  or  proceeding  necessary 
to  enforce  such  agreements. 

Source. —  New. 

§  45.  Unclaimed  deposits,  dividends  and  interest;  deposit  by  super- 
intendent in  trust;  preference. 

The  superintendent  may  take  and  hold  as  trustee  for  the  owners 
thereof  any  sums  which  remain  due  to  and  unclaimed  by  any 
creditor,  depositor,  stockholder  or  shareholder  of  any  corporation 
or  private  or  individual  banker,  to  which  this  chapter  is  ap- 
plicable, after  the  completion  of  the  voluntary  or  involuntary 
liquidation  of  the  business  and  affairs  of  such  corporation  or 
banker.  Whenever  such  sums  are  received  by  the  superintendent 
and  he  is  not  in  possession  of  the  business  and  affairs  of  such  cor- 
poration or  banker,  ho  shall  give  his  receipt  for  such  moneys  and 
shall  forthwith  deposit  them  in  one  or  more  solvent  state  banks, 
trust  companies  or  savings  banks,  to  the  credit  of  the  superin- 
tendent of  banks  in  trust  for  the  persons  entitled  thereto.  At 
the  completion  of  a  liquidation  by  the  superintendent,  he  shall  in 
like  manner  deposit  such  moneys  at  the  expiration  of  six  months 
after  the  order  for  final  distribution. 

All  such  deposits  by  the  superintendent  shall  be  entitled  to 
priority  of  payment  in  case  of  the  insolvency  or  voluntary  or  ia- 
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voluntary  liquidation  of  the  depositary  on  an  equality  with  any 
other  priority  given  by  this  chapter. 

Source. —  New,  except  the  sentence  relating  to  liquidations  by  the  superin- 
tendent which  is  taken  from  former  §  19.  This  and  the  two  succeeding  bcc- 
tions  gather  together  all  the  powers  and  duties  of  the  superintendent  with 
regard  to  unclaimed  deposits,  dividends  and  interest. 

CROSS-REFERENCES. —  Publication  by  superintendent  of  unclaimed 
sums,  see  §  46. 

Index  to  be  kept  by  superintendent,  and  pa3rment  to  persons  entitled,  see 
M7. 

Disposition  of  unclaimed  dividends  on  liquidation  by  superintendent,  see 
S  78. 

Annual  report  by  superintendent  as  to  unclaimed  sums,  see  {  83. 

Annual  report  of  unclaimed  sums  by  banks  and  individual  bankers,  see 
1$  134,  143;  by  private  bankers,  see  §  157;  by  trust  companies,  see  $  219; 
by  savings  banks,  see  §  274. 

§  46.  Superintendent  must  publish  list  of  unclaimed  deposits,  divi- 
dends and  interest  every  five  years. 

On  the  second  Wednesday  in  January,  nineteen  hundred  and 
sixteen,  and  on  the  second  Wednesday  in  January  in  each  fifth 
year  thereafter  the  superintendent  shall  cause  to  be  published  in  a 
newspaper  in  the  city  of  New  York  designated  by  him  and  in 
a  paper  in  Albany  in  which  notices  by  state  officers  are  required 
by  law  to  be  published,  a  list  containing  the  names  of  the  banks, 
trust  companies,  private  and  individual  bankers  and  savings  banks 
which,  according  to  their  last  reports  to  him,  held  unclaimed 
deposits,  dividends  or  interest,  and  the  names  of  the  liquidated 
corporations  and  private  and  individual  bankers  for  the  benefit 
of  whose  unlocated  depositors,  creditors,  stockholders  and  share- 
holders, the  superintendent  holds  deposits,  dividends  or  interest 
as  trustee,  tc^ther  with  the  full  names  of  the  persons  to  whom 
such  unclaimed  deposits,  dividends  or  interest  are  credited  in 
amounts  of  five  dollars  or  more. 
Scarce.— New. 

Amended  by  L.  1919,  ch.  158,  and  L.  1920,  chap^  719.    In  effect  May  II,  1^. 
CROSS-REFER£NO£S.--See  annotatiofiB  to  §  45. 

Section  46  of  the  Banking  Law  must  be  read  in  connection  with  {  35  of 
the  State  Finance  Law.    Attomey-Qen.  Rep.,  Jan.  6,  1916. 
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§  47.  Index  of  persons  entitled  to  unclaimed  sums;  payment  to 
persons  entitled. 

The  supefrintendent  shall  keep  in  his  office  an  index  of  the 
names  of  all  persons  for  whom  he  holds  in  trust  any  nnclaimed 
deposits,  dividends  or  interest  and  of  the  names  of  all  persons 
reported  to  him  by  any  corporation  or  private  or  individual 
banker  as  entitled  to  any  such  unclaimed  deposits,  dividends  or 
interest  held  by  such  corporation  or  banker.  Whenever  any  per- 
son shall  show  by  evidence  satisfactory  to  the  superintendent  that 
he  is  lawfully  entitled  to  receive  any  such  money,  the  superin- 
tendent shall  indicate  to  him  the  corporation  or  banker  by  which 
it  is  held,  or,  if  the  superintendent  holds  such  money  in  trust,  he 
may  pay  it  over  to  such  person.  In  cases  of  doubt  or  conflicting 
claims,  he  may  require  of  the  claimant  an  order  of  the  supreme 
court  authorizing  and  directing  the  payment  thereof,  but  for  any 
payment  made  by  him  in  good  faith,  by  check  or  order  payable 
to  the  creditor,  depositor,  stockholder  or  shareholder  appearing 
from  the  records  in  his  office  to  be  entitled  thereto,  he  shall  be  held 
harmless  and  shall  not  Be  liable  to  any  subsequent  claimant 

Source. —  The  first  sentence  is  taken  from  former  $  30.  The  provision  as 
to  payment  over  to  the  persons  entitled,  so  far  as  it  relates  to  unclaimed 
dividends  on  liquidations  by  the  superintendent,  is  taken  from  former  f  19. 
The  provision  protecting  the  superintendent  against  subsequent  claimants 
is  new. 

See  annotations  to  {  45. 

§  48.  Approval  of  anperintendent;  filing. 

In  any  case  in  which  this  chapter  makes  the  approval  of  the 
superintendent  a  condition  precedent  to  the  doing  of  any  act,  it 
shall  lie  within  his  sound  discretion  to  grant  or  refuse  his  ap- 
proval Such  approval,  if  granted,  shall  be  in  writing  and  a  copy 
thereof  shall  be  filed  in  the  office  of  the  superintendent. 

Source. —  New. 

APPROVAL  NUNC  PRO  TUNC— It  seems  that  the  superintendent's  ap- 
proval may  he  given  nune  pro  tunc  where  an  act  has  heen  done  in  good  faith 
and  in  ignorance  of  the  statutory  requirement.    Atty.-Gen.  Rep.  (1896)   193. 

APPROVAL  OP  CHANGE  OF  CORPORATE  NAME.— Under  Gen.  Corp. 
Law,  §  60,  an  application  by  a  corporation  organized  under  the  Banking  Law 
for  leave  to  change  its  name  must  be  first  approved  by  the  superintendent. 
Atty.-Gen.  Rep.   (1900)   256;  Atty.-Gen.  Rep.  (1902)   186. 
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REDUCTION  or  CAPITAL.—  A  reduction  of  the  capital  of  a  corporation 
organized  under  the  Banking  Law  may  not  be  effected  without  the  written 
consent  of  the  superintendent.     Atty.-Gen.  Rep.    (l^OO)    738. 

HOW  FAR  REVIEWABLE  BY  COURT.— The  action  of  the  superintendent 
in  granting  or  refusing  his  approval  is  not  subject  to  judicial  review  unless 
an  abuse  of  discretion  be  shown.  Matter  of  Limghino  &  Sons,  176  App.  Div. 
285. 

§  49.  Extensions  of  time  by  superintendent. 

For  satisfactory  cause  to  him  shown,  the  superintendent  may 
grant  extensions  of  time  to  corporations  or  private  or  individual 
bankers  or  personal  loan  brokers  to  which  this  chapter  is  ap- 
plicable, as  follows: 

1.  He  may  extend  for  not  more  than  one  year  the  time  within 
which  any  such  corporation  may  commence  business.  Such  exten- 
sion shall  only  be  made  by  an  order  under  his  hand  and  official 
seal  which  shall  be  executed  in  triplicate  and  one  copy  thereof 
shall  be  filed  in  the  superintendent's  office,  one  in  the  office  of  the 
clerk  of  the  county  in  which  the  organization  certificate  of  such 
corporation  has  been  filed,  and  the  third  shall  be  transmitted  to 
such  corporation. 

2.  He  may  extend  for  not  exceeding  ten  days  in  the  case  of  a 
bank,  trust  company,  private  banker  or  individual  banker,  and  for 
not  exceeding  twenty  days  in  the  case  of  any  other  corporation  to 
which  this  chapter  is  applicable  or  of  a  personal  loan  broker,  the 
time  within  which  any  such  corporation,  banker  or  broker  is 
required  to  make  and  file  any  report  to  the  superintendent. 

3.  He  may  extend  for  such  period  as  he  may  deem  proper  the 
time  within  which  any  corporation  or  private  or  individual  banker 
is  required  by  this  chapter  to  dispose  of  real  estate  held  by  it 

Source. —  Subdivision  1  is  adapted  from  former  {  136,  relating  to  savings 
banks.    Subdivision  2  was  suggested  by  former  §  21.     Subdivision  3  is  new. 

CROSS-REFERENCES.— Forfeiture  of  corporate  rights  by  failure  to  begin 
business,  see  §  485. 

Time  within  which  reports  must  be  made  by  banks  and  individual  bankers, 
see  §§  133,  134,  143;  by  foreign  banks,  see  §  147;  by  private  bankers,  see 
$$  157,  170;  by  trust  companies,  see  §§  218,  219;  by  savings  banks,  see 
|§  273,  274;  by  investment  companies,  see  $  298;  by  safe  deposit  com- 
panies, see  §  329;  by  personal  loan  companies  and  brokers,  see  §  365;  by 
savings  and  loan  associations,  see  §  413;  by  credit  unions,  see  §  477. 

Time  within  which  real  estate  must  be  disposed  of  by  banks,  see  §  107; 
by  private  bankers,  see  §  163;  by  trust  companies,  see  §  189;  by  savings 
banks,  see  §  240. 


Digitized  by 


Google 


44  Banking  Law.     ^  §  50. 

ADMmiSTRATIVE  DISCRETION  OF  SUPERINTENDENT.— Under  for- 
mer §  211  (now  §  410)  requiring  a  copy  of  amendments  to  the  by-lawa  of  a 
savings  and  loan  association  to  be  filed  in  the  office  of  the  superintendent 
within  thirty  days  after  the  adoption  thereof,  the  Attorney-General  was  of 
the  opinion  that  it  wa«3  within  the  administrative  discretion  of  the  superin- 
tendent to  receive  such  amendments  for  filing  after  the  statutory  period  had 
elapsed.     Atty.-Gen.  Rep.    (1912)    183. 

§  50.  Change  of  looation;  approval  or  refu&al;  oertiflcate. 

Upon  receipt  by  the  superintendent  of  a  written  application 
from  any  corporation  or  private  or  individual  banker  or  personal 
loan  broker  to  which  this  chapter  is  applicable  for  leave  to  change 
its  place  of  business  to  another  place  in  the  same  county  and 
within  the  limits  of  the  village,  borough  or  city,  if  in  a  city  not 
divided  into  boroughs,  in  which  its  principal  place  of  business  is 
then  located,  the  superintendent  shall,  if  he  shall  be  satisfied  that 
there  is  no  reasonable  objection  to  such  change  of  location,  give 
his  written  approval  of  the  proposed  change.  If  the  proposed 
plavje  of  business  is  without  such  limits,  the  superintendent  shall 
designate  for  the  publication  of  the  notice  of  intention  to  make 
such  application  a  newspaper  published  in  the  county  in  which 
such  place  of  business  is  located.  Upon  receipt  by  the  superin- 
tendent of  evidence  satisfactory  to  him  of  due  publication  of  such 
notice,  he  shall,  if  satisfied  that  there  is  no  reasonable  objection  to 
such  change  of  location,  make  a  certificate  in  triplicate  under  his 
hand  and  ofiicial  seal  authorizing  such  change  and  specifying  the 
date  en  or  after  which,  and  the  place  to  which  such  change  may 
be  made,  and  shall  file  one  thereof  in  his  own  office,  one  in  the  office 
of  the  clerk  of  such  county,  and  shall  transmit  the  other  to  such 
applicant  If  the  superintendent  shall  be  satisfied  in  any  case 
that  such  change  is  undesirable  or  inexpedient,  he  shall  refuse 
such  application  and  notify  such  corporation  or  banker  of  his  de- 
termination. 

Source.— Former  $§  31,  147. 

CROSS-REFERENCES.— Change  of  location  by  banks,  see  f  119;  by  pri- 
vate bankers,  see  §  159;  by  trust  companies,  see  §  205;  by  savings  banks,  see 
§  259;  by  investment  companies,  see  §  296;  by  safe  deposit  companies,  see 
§  321;  by  personal  loan  companies,  see  §  352;  by  savings  and  loan  asso- 
ciations, see  §  403;  by  credit  unions,  see  {  460.  As  to  branches,  see  |  6J 
9Jxd  annotations. 
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§  51.  Branch  offices;  approval  or  refusal;  certificate. 

Upon  receipt  by  the  Buperintendent  of  a  written  applicatiofn 
for  leave  to  open  a  branch  office  from  a  corporation  authorized  by 
this  chapter  to  open  branch  offices,  he  shall  make  such  investiga- 
tion as  he  may  deem  necessary  to  ascertain  whether  the  public  con- 
venience and  advantage  will  be  promoted  by  the  opening  of  such 
branch  office  and  whether  such  corporation  haa  the  amount  of  actr 
ually  paid  in  capital  required  by  this  chapter.  If  satisfied  that 
the  granting  of  such  application  is  expedient  and  desirable,  he 
shall  make  a  certificate  in  triplicate  under  his  hand  and  official 
seal  authorizing  the  opening  and  occupation  of  such  branch  office 
and  specifying  the  date  on  or  after  which  and  the  conditions  under 
which  it  may  be  opened  and  the  place  where  it  shall  be  located, 
and  shall  file  one  triplicate  in  his  own  office,  one  in  the  office  of  the 
clerk  of  the  county  wherein  the  principal  place  of  business  of  such 
corporation  is  located,  and  shall  transmit  the  other  to  such  appli- 
cant If  the  superintendent  shall  be  satisfied  that  the  opening  of 
such  branch  office  is  undesirable  or  inexpedient  or  that  such  cor- 
poration has  not  the  requisite  amount  of  capital  actually  paid  in, 
he  shall  refuse  such  application  and  notify  such  corporation  of 
his  determination. 

Source.— Fonner  ||  109,  186,  stdbd.  11. 

CROSS-REFERENOES.— Branch  offices  of  banks,  see  S  HO;  of  trust  com- 
panies, see  §  195;  of  savings  banks,  see  g  245;  of  inyestment  companies,  see 
§  293,  subd.  5;  of  safe  deposit  companies,  see  I  3*18;  of  personal  loan  com- 
panies, see  §  349. 

The  superintendent  has  the  power  to  authorize  the  maintenance  in  other 
states  of  branch  offices  of  an  investment  company  which  has  a  combined 
capital  and  surplus  of  one  million  dollars.    Atty.-Gen.,  Aug.  22,  1917. 

§  52.  Superintendent  must  furnish  savings  banks  list  of  legal  in- 
Testments. 

On  or  before  the  first  day  of  January,  nineteen  hundred  and 
fifteen,  and  on  or  before  the  first  day  of  January  in  each  and 
every  year  thereafter,  the  superintendent  of  banks  shall  mail  to 
each  savings  bank  in  the  state  a  list  containing  the  names  of  states 
and  municipalities,  the  bonds  of  which,  in  his  judgment,  if  legally 
issued  and  properly  executed,  conform  to  the  requirements  of  sec- 
tion two  hundred  and  thirty-nine  of  this  chapter,  and  also  as  com- 
plete a  list  as  is  practicable  of  railroad  bonds  which,  in  his  judg- 
ment, if  legally  issued  and  properly  executed,  conform  to  the  pro- 
visions of  said  section. 
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In  the  preparation  of  such  list  he  may  employ  such  expert  aa- 
aistants  as  he  deems  proper  and  apportion  the  expense  thereof 
among  the  savings  banks  of  the  state,  or  he  may  rely  upon  infor- 
mation contained  in  publications  which  he  may  deem  authoritative 
in  reference  to  such  matters.  He  shall  be  in  no  way  liable  for 
the  omission  from  such  list  of  the  name  of  any  state  or  munici- 
pality the  bonds  of  which  conform  to  the  provisions  of  said  sec- 
tion, or  of  any  railroad  bond  which  conforms  to  the  provisions  of 
said  section,  nor  for  the  inclusion  in  such  list  of  the  name  of  any 
state  or  municipality  the  bonds  of  which  do  not  conform  to  the 
provisions  of  said  section,  or  of  any  railroad  bond  which  does  not 
conform  to  the  provisions  of  said  section. 

Source. —  New. 

CROSS-REFERENCES.— Investments  of  savings  banks,  see  §  239. 

§  53.  Superintendent  must  furnish  savings  banks  estimated  market 
value  of  bonds. 

On  or  before  the  first  day  of  June  and  the  first  day  of  December 
in  each  year  the  superintendent  shall  furnish  to  each  savings  bank 
a  list  giving  with  such  detail  as  he  may  deem  necessary  lie  esti- 
mated market  values,  either  specifically  or  by  classes,  at  which  the 
bonds  held  by  it,  which  are  legal  investments  for  savings  banks, 
shall  be  reported  at  the  date  of  its  next  semi-annual  report.  In 
making  such  valuations  the  superintendent  shall  be  governed  so 
fax  as  is  practicable  by  actual  aalee  of  such  bonds  <as  ascertained  by 
him,  or  as  reported  by  the  various  stock  exchanges  and  financial 
papers  during  the  preceding  five  months,  and  by  general  business 
conditions. 

Source.—  New. 

Semi-annual  reports  of  savings  banks,  see  §  273. 

§  54.  Hust  determine  valuation  of  seourities  in  arrears  of  interest. 

The  superintendent,  upon  application  by  any  savings  bank  or 
savings  and  loan  association,  shall  determine  and  report  to  it  the 
valuation  of  suoh  stocks  or  bonds,  or  bonds  and  mortgages  as  are 
in  arrears  of  interest  for  six  months  or  more,  and  of  all  other  in- 
vestments not  enumerated  in  section  two  hundred  fif ty^^even  of 
this  chapter,  from  the  best  information  he  can  obtain;  and  he  maj 
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change  the  v-aluation  thereof  from  time  to  tim'"  <*s  he  may  obtain 
other  and  further  information. 

Source. —  Former  §  154. 

CROeS-REPERENCES.— How  per  centum  of  par  value  surplus  determined, 
see  §  257. 

§  55.  When  superintendent  may  require  savings  bank  to  sell  securi- 
ties. 

Wherever  any  securities  purchased  by  any  savings  bank  pursu- 
ant to  the  provisions  of  section  two  hundred  thirty-nine  of  this 
chapter  shall  have,  either  before  or  since  the  time  such  purchase 
was  made,  ceased  to  be  an  authorized  investment  for  the  moneys 
of  savings  banks,  the  superintendent  may,  in  his  discretion,  require 
such  savings  bank  to  sell  such  securities. 

Source. —  Former  §  146,  subd.  6,  broadened. 

POWER  UNDER  FORMER  LAW.— The  Attorney-Gteneral  was  of  the 
opinion  that  the  superintendent  had  power,  under  former  §§8  and  17,  to 
require  a  savings  bank  to  dispose  of  an  investment  which,  though  legal  when 
made,  had  become  iUegal  by  reason  of  the  changed  condition  and  character 
of  the  security.  But  the  power  should  be  so  exercised  as  to  prevent  loss  and 
embarrassment  in  the  business  of  the  bank.     Atty.-€^n.  Rep.   (1908)    371. 

§  66.  Orders  of  superintendent. 

1.  To  discontinue  unlawful  or  unsafe  practices.  Whenever  it 
shall  appear  to  the  superintendent  that  any  corporation  to  which 
this  chapter  is  applicable,  or  any  individual  banker,  or  any  private 
banker  to  which  article  four  of  this  chapter  is  applicable,  or  any 
personal  loan  broker  or  any  foreign  corporation  licensed  by  the 
superintendent  to  do  business  under  this  chapter,  has  violated  its 
charter  or  any  law,  or  is  conducting  its  business  in  an  unauthorized 
or  unsafe  maimer,  he  may  issue  an  order  directing  the  discontinu- 
ance of  such  unauthorized  or  unsafe  practices  and  requiring  the 
delinquent  to  appear  before  him,  at  a  time  and  place  fixed  in  said 
order,  to  present  any  explanation  in  defense  of  the  practices 
directed  in  said  order  to  be  discontinued. 

2.  To  make  good  impairment  of  capital.  Whenever  it  shall  ap- 
pear to  the  superintendent  that  the  capital  stock  of  any  such  cor- 
poration has  been  reduced  in  value  below  the  requirements  of  law 
or  of  its  certificate  of  incorporation  or  of  its  articles  of  associatioiiy 
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or  that  the  capital  of  any  such  private  or  individual  banker  or  per- 
sonal loan  broker  has  been  reduced  in  amount  below  the  require- 
ments of  law,  he  may  issue  an  order  directing  that  such  corpora- 
tion, banker  or  broker  make  good  such  deficiency  forthwith  or 
within  a  time  specified  in  such  order. 

3.  To  make  good  encroachments  on  reserves.  Whenever  it  shall 
appear  to  the  superintendent  that  either  the  total  reserves  or  re- 
serves on  hand  of  any  such  corporation  or  private  or  individual 
banker  required  by  this  chapter  to  maintain  such  reserves  are  be- 
low the  amount  required  by  law  to  be  maintained,  or  that  such  cor- 
poration or  banker  is  not  keeping  its  reserves  on  hand  as  required 
by  this  chapter,  he  may  issue  an  order  directing  that  such  corpora- 
tion or  banker  make  good  such  reserves  forthwith  or  within  a  time 
specified  in  such  order,  or  that  it  keep  its  reserves  on  hand  as  re- 
quired by  this  chapter. 

4.  To  keep  books  and  accounts  as  prescribed.  Whenever  it  shall 
appear  to  the  superintendent  that  any  corporation  to  which  this 
chapter  is  applicable  or  any  individual  banker  or  personal  loan 
broker  or  any  private  banker  subject  to  the  provisions  of  article 
four  of  this  chapter  except  such  as  shall  have  duly  obtained  certain 
exemptions  pursuant  to  section  one  hundred  sixty  of  this  chapter, 
does  not  keep  its  books  and  accounts  in  such  manner  as  to  enable 
him  readily  to  ascertain  its  true  condition,  he  may  issue  an  order 
requiring  such  corporation,  banker  or  broker,  or  the  oflScers  thereol 
or  any  of  them,  to  open  and  keep  such  books  or  accounts  as  he  may, 
in  his  discretion,  determine  and  prescribe  for  the  purpose  of  keep- 
ing accurate  and  convenient  records  of  the  transactions  and  ac- 
counts of  such  corporation,  banker  or  broker. 

5.  To  reduce  charges  of  personal  loan  company  or  broker. 
Whenever  it  shall  appear  to  the  superintendent  that  the  net  earn- 
ings of  any  personal  loan  company  during  its  preceding  fiscal  year, 
as  determined  by  section  three  hundred  and  fifty  of  this  chapter,  or 
the  profits  of  any  personal  loan  broker  during  the  preceding  cal- 
endar year,  as  determined  by  section  three  hundred  and  sixty-four 
of  this  chapter,  shall  have  exceeded  twelve  per  centum  of  the  capi- 
tal stock  or  permanent  capital  of  such  company  or  broker,  he  may 
issue  an  order  requiring  such  company  or  broker  to  reduce  interest 
rates  and  chai^ges,  so  that  its  annual  net  earnings  or  profits,  as  so 
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determined,  shall  not  exceed  twelve  per  centum  of  its  capital  stock 
or  permanent  capital. 

Source. — Subdivisions  1  and  2  are  adapted  from  former  S  17;  subdividoii  8 
from  former  {{  •67,  198;  subdivision  4  from  former  §  8;  subdivision  5  from 
former  S  313.  Former  section  17  empowered  'tiie  superintendent  to  require 
an  impairment  of  capital  to  be  made  good  within  sixty  days;  the  revision 
makes  provision  for  ordering  such  deficiency  to  be  mrade  good  "  forthwith  " 
or  within  a  stated  time.  Former  S§  67  and  198  allowed  IMrty  days  within 
which  to  make  the  reserve  good. 

OROSi^HEFEItEN'CES.— Disobedience  of  order  as  ground  for  taking  poa- 
session,  see  f  57. 

Assessment  of  stockholders  to  make  good  impairment  of  capital  of  bank, 
see  I  121;  of  trust  company,  see  %  207;  of  safe  deposit  company,  see  %  323; 

Assessments  by  superintendent  for  encroachments  on  reserves,  see  f  SO. 

Reserves  required  to  be  carried  by  banks  land  indivdual  bankers,  see  §{  112, 
143;  by  private  bankers,  see  8  106;  by  trust  companies,  see  §  197. 

Requirements  as  to  methods  of  keeping  books  of  banks,  see  {  109;  of 
the  private  bankers  see  §  165;  of  trust  companies  see  %  194;  of  savings  baiiks, 
see  i  246;  of  investment  companies,  see  §  295;  of  safe  deposit  companies, 
see  S  320;  of  personal  loan  companies  and  brokers,  see  §  367;  of  savings  «nd 
loan  associations,  see  f  391. 

Limitation  upon  profits  of  personal  loan  company,  see  8  350;  of  personal 
loan  broker,  see  f  364. 

Where  the  superintendent  notifies  the  directors  of  a  bank  of  an  impairment 
of  its  capital,  and  the  directors  put  in  enough  to  make  a  surplus  acooimt 
exceeding  the  amount  of  such  impairment,  a  contribution  by  a  director  con* 
stitutes  a  gift  and  not  a  loan.    Andrews  v.  Cosmopolitan  Bank,  101  Misc.  672. 

Subd.  2.  Loan  v.  Donation;  Andrews  v.  Cosmopolitan  Bank,  183  App.  Div. 
787. 

§  67.  When  anperintendent  may  take  poiseision  of  delinquent  oor^ 
poration,  banker  or  personal  loan  broker. 

The  superintendent  may  forthwith  take  possession  of  the  busi- 
ness and  property  of  any  corporation  to  which  this  chapter  is  ap- 
plicable, or  any  individual  banker  or  personal  loan  broker,  or  any 
private  banker  to  which  article  four  of  this  chapter  is  applicable 
whenever  it  shall  appear  that  such  corporation  or  banker: 

1.  Has  violated  its  charter  or  any  law ; 

2.  Is  conducting  its  business  in  an  unauthorized  or  unsafe 
manner; 

3.  Is  in  an  unsound  or  unsafe  condition  to  transact  its  business; 

4.  Cannot  with  safety  and  expediency  continue  business ; 

5.  Has  an  impairment  of  its  capital ; 

6.  Has  suspended  payment  of  its  obligations; 

7.  Has  neglected  or  refused  to  comply  with  the  terms  of  a  duly 
issued  order  of  the  superintendent ; 
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8.  Has  r'^fused,  upon  proper  demand,  to  submit  its  records  and 
affairs  for  inspection  to  an  examiner  of  the  banking  department ; 

9.  Has  refused  to  be  examined  upon  oath  r^arding  its  affairs. 
The  superintendent  may  also  forthwith  take  possession  of  the 

business  and  property  of  any  savings  and  loan  association  which 
for  two  years  after  due  demand  or  notice  of  withdrawal  has  been 
filed  with  it  by  any*  shareholder,  has  failed  to  pay  matured  shares 
or  withdrawals  or  any  part  thereof  as  provided  in  section  three 
hundred  ninety-eight  of  this  chapter. 

Sotti^. —  Former  §  19.  Last  paragrapli  taken  from  former  §  229.  Sections 
57-81  are  substituted  for  the  matter  contained  in  former  §  19. 

CROSS-REFERENCES.— As  to  voluntarv  dissolution,  see  §  486.  As  to 
proceedings  to  dissolve  corporations  generally  and  for  voluntary  dissolution, 
see  Gen.  Corp.  Law,  Sf  100-221. 

REASONS  FOR  ENACTMENT  OF  FORMER  §  19.— The  reason  for  the 
enactment  of  former  f  19  giving  the  superintendent  the  right  to  take  charge 
of  a  bank  in  unsound  condition,  was  because  during  the  financial  depression 
of  1907  there  were  a  series  of  receiverships  in  which  the  demand  tor  com- 
missions and  counsel  fees  were  so  extravagant  as  to  arouse  an  instant  popu- 
lar demand  for  reform.     Matter  of  Union  Bank,  204  N.  Y.  313,  316. 

A  SPECIALLY  CHARTERED  TRUST  COMPANY  is  subject  to  this  section 
by  reason  of  §  187  (former  §  197).    Atty.-Gen.  Rep.  (1910)  832. 

SUPERINTENDENT  ACTS  BY  VIRTUE  OF  STATUTE.—  In  taking  pos- 
session of  a  bank  under  this  section  the  superintendent  acts  as  such  by  virtue 
of  s^tutory  authority  and  not  as  a  result  of  any  proceeding  in  court,  though 
his  administration  is,  in  certain  respects,  subject  to  the  action  of  the  State 
Supreme  Court.    In  re  Bologh,  185  Fed.  825: 

While  the  superintendent,  in  his  capacity  as  a  liquidator,  has  been  likened 
to  a  receiver,  he  is  not  such  to  the  extent  of  bemg  a  mere  agent  of  the 
court.     Matter  of  Union  Bank,  176  App.  Div.  477   (reversing  96  Misc.  311). 

EFFECT  OF  ASSIGNMENT  FOR  CREIDITORS.— The  powers  of  the 
superintendent  over  a  corporation  organized  under  Uie  Banking  Law  are  not 
limited  or  interfered  with  by  an  assignment  for  the  benefit  of  creditors^ 
Atty.-Gen.  Rep.  (1901)  265. 

NECESSITY  FOR:EXAMINAn?ION.— "The  plain  theory  of  the  statute  is 
that  the  superintendent  shall  not  take  possession  of  a  bank  for  purposes  of 
liquidation  until  after  he  has  made  an  examination  from  which  it  appears 
that  the  conditions  warrant  the  exercise  of  the  power."  Matter  of  Union 
Bank,  204  N.  Y.  313,  317. 

EFFECT  OF  TAKING  POSSESSION.— The  legal  existence  of  an  incor- 
porated bank  does  not  cease  when  the  superintendent  takes  it  over.  Matter 
of  Union  Bank,  147  App.  Div.  593. 

The  superintendent  on  taking  possession  merely  becomes  a  custodian  and 
liquidator.  The  corporation  is  not  extinguished  and  still  retains  title  to  its 
assets.     Lafayette  Trust  Co.  v.  Higginbotham,  136  App.  Div.  T47. 

Section  229  of  the  former  Banking  Law  of  1909,  as  amended,  empowering 
the  Superintendent  of  Banks  td  take  possession  of  the  co-operative  building 
Irank,  where  demands  for  withdrawals  remain  unpaid  for  two  years,  does  not 
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amount  to  a  command  to  such  institution  to  pay  within  two  years,  but 
relates  solely  to  the  supervisory  powers  of  the  State  Superintendent.  Moly- 
neaux  v.  Co-operative  Building  Bank,  169  App.  Div.  731. 

Rights  of  creditors  are  fixed  as  of  the  time  the  superintendent  takes 
possession  of  the  bank.    People  v.  Bank  of  Staten  Island,  70  Misc.  634. 

After  the  superintendent  has  taken  possession,  the  directors  have  no  power 
to  begin  proceedings  for  voluntary  dissolution.  Matter  of  Murray  HiU  fiank, 
153  N.  Y.  199. 

SUFFICIENCY  OF  GROUNDS-  FOR  TAKING  POSSESSION.— Where  it 
appeared  that  a  firm  of  private  bankers  had  been  speculating  in  stocks  with 
the  capital,  that  by  agreement  one  member  of  the  firm  was  allowed  to  with- 
draw capital  at  any  time  without  the  consent  of  the  other  members,  that 
the  firm^s  property  and  income  had  been  appropriated  to  the  individual  use 
of  one  partner,  and  that  the  firm  capital  was  impaired,  it  was  held  that 
the  superintendent  was  fully  justified  in  taking  possession.  Matter  of  Lun- 
ghino  &  Sons,  176  App.  Div.  285. 

§  58.  Cironmstanoesi  under  which  possession  of  superintendent  may 
terminate. 

When  the  superintendent  shall  have  duly  taken  possession  of 
such  corporation,  private  or  individual  banker  or  personal  loan 
broker,  he  may  hold  such  possession  until  its  affairs  are  finally 
liquidated  by  him,  unless : 

1.  He  shall  have  permitted  such  corporation  or  banker  to 
resume  business  pursuant  to  the  provisions  of  section  sixty-one  of 
this  article; 

2.  The  superintendent  shall  have  been  directed  by  order  of  the 
supreme  court  to  surrender  such  possession,  pursuant  to  the  pro- 
visions of  section  sixty  of  this  article ; 

3.  The  stockholders  of  such  corporation,  at  a  meeting  called  by 
the  superintendent  pursuant  to  the  provisions  of  section  seventy- 
nine  of  this  article,  shall  have  duly  determined  to  appoint,  and 
shall  have  appointed,  an  agent  or  agents  to  continue  the  liquida- 
tion of  such  corporation,  and  such  agent  or  agents  shall  have 
qualified  to  take  possession  of  its  remaining  assets  as  provided 
in  section  seventy-nine  of  this  article ; 

4.  The  depositors  and  other  creditors  of  such  banker  or  broker 
and  the  expenses  of  such  liquidation  shall  have  been  paid  in  full. 

Source^ — Former  §  19.  The  language  of  the  section  is  aU  new,  but  all  the 
material  is  collected  from  former  §  19. 

§  69.  Superintendent  may  report  delinquencies  to  attorney-general  to 
procure  judgment  of  dissolution;  reports  presumptive  evidence. 

Whenever  the  superintendent  is  entitled  to  take  possession  of 
any  such  corporation  for  any  reason  set  forth  in  section  fifty- 
seven  of  this  article,  he  may  report  to  the  attorney-general  and 
specify  in  such  report  the  delinquencies  of  such  corporation ;  and 
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the  attorney-general  may  institute  an  action  to  procure  a  judg- 
ment dissolving  such  corporation.  Every  such  report  and  every 
report  of  a  duly  instituted  examination  of  such  corporation,  when 
duly  verified,  shall  be  presumptive  evidence  of  the  facts  tiierein 
stated  in  any  action  or  proceeding  against  such  corporation  insti- 
tuted by  the  attorney-general. 

Source. —  Former  §§  18  and  26. 

As  to  actions  by  Attomey-Oeneral  to  dissolve  corporations,  see  Gen.  Corp. 
Law,  §  101,  et  eeq. 

NO  RELATOR  NECESSARY. —  Upon  receiving  the  report  of  the  superin- 
tendent, the  Attorney-General  may  bring  an  action  in  the  name  of  the  peo- 
ple of  tiie  state  to  dissolve  the  corporation,  without  waiting  for  a  relator  to 
set  him  in  motion.    People  v.  Mercantile  €o-op.  Bank,  53  App.  Div.  296. 

SUFFICIENCY  OF  COMPLAINT.— In  People  v.  Manhattan  Real  Estate, 
etc.,  Co.,  175  N.  Y.  133,  it  was  held  that  in  an  action  brought  by  the  Attorney- 
General  to  dissolve  a  corporation  organized  under  the  Bimking  Law,  the  com- 
paint  was  demurrable  unless  it  contained  a  traversable  aUegation  that  the 
corporation  was  insolvent  or  unable  to  pay  its  debts,  or  that  it  had  violated 
some  specified  law.  But  under  the  section  as  it  now  stands  it  would  seem 
sufficient  to  allege  the  existence  of  any  of  the  grounds  enumerated  in  §  67. 

For  complaint  held  sufficient  in  action  by  Attorney-General  to  procure  dis- 
solution of  corporation,  see  People  v.  Republic  S'av.  &  Lw  Assoc.,  53  App. 
Div.  364. 

AN  ACTION  TO  DIS)SOLVE  A  SAVINGS  AND  LOAN  ASSOCIATION 
could  be  maintained  by  the  Attorney- General  under  former  f  18.  People  v. 
Republic  Savings  &  Loan  Assoc,  53  App.  Div.  384. 

REPORT  PRESUMPTIVE  EVIDENCE.— An  examiner's  report  showing 
that  a  corporation  waa  insolvent  on  a  certain  date,  is  prima  facie  evidence 
thereof.    People  v.  Empire  Loan  &,  Ins.  Co.,  15  App.  Div.  69. 

§  60.  Manner  and  time  within  which  action  of  superintendent  in 
taking  possession  may  be  tested. 

At  any  time  within  ten  days  after  the  superintendent  has  taken 
possession  of  the  property  and  business  of  any  such  corporation, 
banker  or  broker,  such  corporation,  banker  or  broker  may  apply 
to  the  supreme  court,  in  the  judicial  district  in  which  the  princi- 
pal office  of  such  corporation,  banker  or  broker  is  located,  for  an 
order  requiring  the  superintendent  to  show  cause  why  he  should 
not  be  enjoined  from  continuing  such  possession.  The  court  may, 
upon  good  cause  shown,  direct  the  superintendent  to  refrain  from 
further  proceedings  and  to  surrender  such  possession. 

Source.— Former  S  19. 

EXTENT  OF  COURTS  POWER. — The  power  of  the  Supreme  Court  to 
review  the  action  of  the  superintendent  is  limited  to  ascertaining  whether 
or  not  there  has  been  an  abuse  of  discretion.  If  the  court  finds  that  the 
superintendent's  action  was  justified,  it  cannot  direct  him  to  restore  possession 
upon  compUance  by  the  delinquent  with  certain  conditions  specified  in  the 
order.    Matter  of  Lunghino  &  Sons,  176  App.  IMv.  2S6. 
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§  61.  Superintendent  may  permit  resumption  of  bminen. 

The  superintendent  may,  upon  such  conditions  as  may  be  ap- 
proved by  him,  surrender  possession  for  the  purpose  of  permitting 
such  corporation,  banker  or  broker  to  resume  business;  but  the 
superintendent  shall  not  authorize  any  reduction  of  capital  stock 
or  capital  as  one  of  the  terms  of  such  resumption. 

Source. —  Former  §  10.  The  prohibition  stgainst  reduction  of  capital  is  ncv 
and  is  intended  to  prevent  any  diminution  of  the  stockholders'  liability. 

SCALING  DOWN  DEPOSITS  OF  SAVINGS  BANK.— In  People  v.  Ulstei 
County  Sav.  Bank,  64  Hun  434,  aflTd  133  N.  Y.  689,  it  was  held  that,  under 
Laws  of  1882,  c.  400,  f  27d  (repealed  by  the  former  Banking  Law),  the 
court  had  power  to  permit  an  insolvent  savings  bank  to  resume  business  upon 
scaling  down  its  deposits  sufficiently  to  render  the  bank  solvent;  and  it 
seems  that  such  power  resides  in  the  court  independently  of  statute. 

By  S  280  of  the  present  law  express  provision  is  made  for  reduction  of 
liability  to  depositors  of  an  insolvent  savings  bank.  However,  the  constitution- 
ality of  this  provision  has  been  questioned.  See  dissenting  opinion  of  Putnam, 
J.,  in  In  re  Eagle  Sav.  &  L.  Assoc,  164  App.  Div.  867. 

§  62.  Special  deputies;  assistants;  ootinsel  and  other  employees. 

The  'superintendent  may,  by  certificate,  under  his  hand  and 
official  seal,  appoint  one  or  more  special  deputy  superintendents 
as  agent  or  agents  to  assist  him  in  liquidating  the  business  and 
a£Fairs  of  any  corporation  or  private  or  individual  banker  or  per- 
sonal loan  broker  in  his  possession.  The  superintendent  shall 
file  such  certificate  in  his  office  and  shall  cause  a  certified  copy 
thereof  to  be  filed  in  the  office  of  the  clerk  of  the  county  in  which 
the  principal  office  of  such  corporation,  beaker  or  broker  is 
located.  He  may,  from  time  to  time,  delegate  such  special  deputy 
superintendents  to  perform  such  duties  connected  with  such  liqui- 
dation as  he  may  deem  proper.  He  may  employ  such  expert 
assistants  and  counsel  and  may  retain  such  of  the  officers  or 
mnployees  of  such  corporation,  banker  or  broker  as  he  may  deem 
necessary  in  the  liquidation  and  distribution  of  the  assets  of  such 
corporation,  banker  or  broker.  He  shall  require  such  security 
as  he  may  deem  proper  from  his  agents  and  assistants  appointed 
pursuant  to  the  provisions  of  this  section. 

Source. — Former  §  10,  in  part,  without  material  change. 

CROSS-REFERENCES. —  Eligibility  of  examiner  to  appointment  as,  spe- 
cial  deputy,  see  §  15. 

Compensation  of  special  deputies,  assistants,  counsel  and  other  employees. 
Bee  f  63. 
/ 
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§  63.  Payment  by  snperintendent  of  expenses  of  liquidation. 

The  superintendent  shall  pay  out  of  the  funds  in  his  hands, 
of  such  corporation  or  private  or  individual  banker  or  personal 
loan  broker,  all  expenses  of  liquidation,  subject  to  thex  approval 
of  the  supreme  court  in  the  judicial  district  in  which  the  principal 
office  of  such  corporation,  banker  or  broker  is  located,  and  upon 
notice  of  the  application  for  such  approval  to  such  corporation, 
banker  or  broker.  He  shall,  in  like  manner,  fix  and  pay  the  com- 
pensation of  special  deputy  superintendents,  assistants,  counsel 
and  other  employees  appointed  to  assist  him  in  such  liquidation 
pursuant  to  the  provisions  of  this  article.  But  a  special  deputy 
who,  as  examiner  acting  under  commission  from  the  superin- 
tendent, has  previously  examined  the  books,  papers  and  affairs 
of  such  corporation,  banker  or  broker,  shall  not  receive  compen- 
sation as  such  special  deputy  which  exceeds  by  more  than  five 
dollars  a  day  the  per  diem  compensation  received  by  him  as  exam- 
iner at  the  time  of  making  such  examination. 

Source. —  Former  f  19.     The  last  sentence  is  new. 

OROSS-REFERENCES.— Ellgibinty  of  examiner  to  appoint  as  special 
deputy,  see  §  15. 

Appointment  of  special  deputies  and  employment  of  counsel  and  assistants, 
see  §  62. 

COMPENSATION  OF  COUNSEL.—  In  view  of  the  fact  that  the  compensa- 
tion of  counsel  was  by  law  payable  out  of  the  funds  of  the  insolvent  institu- 
tion, the  court  granted  an  additional  aUowanoe  of  $1,000  in  a  difficult  and 
extraordinary  case  in  which  the  insolvent  was  successful,  although  such  allow- 
ance would  not  otherwise  have  been  made.  First  Nat.  Bank  v.  (Lafayette 
Trust  Co.,  86  Misc.  558. 

Payments  by  the  superintendent  out  of  the  assets  to  an  attorney  who  also 
holds  the  position  of  assistant  district  attorney  are  illegal  so  far  as  they  are 
intended  as  compensation  for  services  having  relation  to  the  discharge  of 
duties  as  assistant  district  attorney.  Matter  of  Union  Bank,  96  Misc.  299 
(reversed  on  other  grounds,  176  App.  Div.  477). 

§  64.  Procedure  of  superintendeiLt  to  obtain  possession  of  pleadings, 
et  cetera,  in  actions  against  which  attorneys'  liens  are 
asserted. 

When  the  superintendent  is  in  possession  of  the  business  and 
property  of  any  such  corporation  or  private  or  individual  banker 
or  personal  loan  broker,  and  attorneys'  liens  are  asserted  by  attor- 
neys of  such  corporation,  banker  or  broker  against  any  causes  of 
action  to  which  such  corporation,  banker  or  broker  is  a  party,  or 
against  pleadings  or  other  papers  in  the  possession  of  such  attor- 
neys relating  to  such  causes  of  action,  or  if  such  liens  are  asserted 
against  any  evidences  of  title  to  any  assets  or  against  any  of  the 
assets  of  such  corporation,  banker  or  broker  then  in  the  possession 
of  such  attorneys,  the  superintendent  may  institute  special  pro- 
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ceedings  and  petition  the  court  to  fix  and  determine  the  amount 
of  said  liens.  Such  proceedings  shall  be  instituted  in  the  county 
in  which  the  principal  office  of  such  corporation,  banker  or  broker 
is  located.  Upon  application  of  the  superintendent  and  upon 
notice  to  such  attorneys  to  be  prescribed  by  the  court,  the  court 
may  by  order  prior  to  final  order  in  such  proceeding  direct  such 
attorneys  to  deliver  to  the  superintendent  all  property  of  such 
corporation,  banker  or  broker,  against  which  such  liens  are 
asserted,  together  with  such  consents  to  substitution  of  attorneys 
as  the  court  may  direct,  upon  the  superintendent  furnishing 
security  to  such  attorneys  in  the  manner  and  to  an  amount  to  be 
fixed  by  the  court. 

Source. —  New.  The  purpose  of  the  section  is  to  prevent  delays  in  liquida- 
tion by  controversies  over  counsel  fees. 

Enforcement  of  attorney's  lien,  see  Judiciary  Law,  §  475. 

The  procedure  to  enforce  an  attorney's  lien.    Matter  of  King,  168  N.  Y.  53. 

§  66.  On  taking  possession,  superintendent  shall  notify  those  holding 
assets;  effect  of  notification. 

When  the  superintendent  shall  have  taken  possession  of  the 
property  and  business  of  any  such  corporation  or  private  or  in- 
dividual banker,  or  personal  loan  broker,  he  shall  forthwith  give 
notice  of  such  fact  to  any  and  all  banks,  trust  companies,  associa- 
tions and  individuals  holding  any  assets  of  such  corporation, 
banker  or  broker.  No  corporation,  association  or  individual  hav- 
ing notice  or  knowledge  that  the  superintendent  has  taken  posses- 
sion of  such  corporation,  banker  or  broker,  shall  have  a  lien  or 
*broker,  for  any  payment,  advance  or  clearance  thereafter  made, 
charge  against  any  of  the  assets  of  such  corporation,  banker  or 
or  liability  thereafter  incurred. 

Source. —  Former  §  19,  in  part,  without  material  change. 

§  66.  Inventory  of  assets  and  where  filed. 

After  the  superintendent  shall  have  taken  possession  of  the 
property  and  business  of  such  corporation  or  private  or  individual 

*The  present  banking  law  passed  the  legislature  under  an  emergency  mes- 
sage. Senate  print  1530  was  amended  and  passed  in  both  houses  on  the  27th 
day  of  March,  1914.  In  the  reprint  of  the  bill  as  amended,  after  its  passage, 
two  lines  were  transposed  by  the  printer.  The  last  clause  in  this  section  as 
passed  by  both  houses  read  as  follows:  ''Shall  have  a  lien  or  charge  against 
any  of  the  assets  of  such  corporation,  banker  or  broker,  for  any  payment, 
a4vai)c^  pr  plearaflce  thereafter  m^Ae,  or  liftbility  thereafter  incurred." 
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banker^  or  personal  loan  broker,  he  shall  make  in  duplicate  an 
inventory  of  the  assets  of  such  corporation,  banker  or  broker.  He 
shall  file  one  copy  of  such  inventory  in  his  oflBce  and  shall  cause 
one  copy  to  be  filed  in  the  oflice  of  the  clerk  of  the  county  in  which 
the  principal  oflSce  of  such  corporation,  banker  or  broker  is  located. 

Source.—  Former  (  19,  in  part,  without  material  chaiige. 

Former  i  19  (now  i  M)  of  the  Banking  Law  requiring  the  superintendait 
to  file  lists  of  claims  ^'indudinff  and  specifying  such  daims  as  have  been 
rejected  by  him,"  placed  upon  him  the  duty  of  ascertaining  which  were 
valid  and  which  were  invahd  claims,  and  his  act  of  returning  claims  not 
rejected  is  equivalent  to  en  express  allowance  thereof.  Richards  y.  Robin, 
17S  App.  Div.  636. 

§  67.  Disposition  by  superintendent  of  property  held  by  delinquent 
as  bailee,  or  depositary  for  hire. 

The  superintendent  may,  after  he  has  taken  possession  of  any 
such  corporation  or  private  or  individual  banker  or  personal  loan 
broker,  cause  to  be  mailed  to  all  persons  claiming  to  be,  or  appear- 
ing upon  the  books  of  such  corporation,  banker  or  broker  to  be,  the 
owner  or  ovmers  of  any  personal  property  theretofore  left  in  the 
possession  of  such  corporation,  banker  or  broker  as  bailee  or  de- 
pository for  hire,  or  the  lessee  of  any  safe,  vault  or  box,  a  notice 
in  writing  in  a  securely  closed,  post-paid,  registered  letter  directed 
to  each  of  such  persons  at  his  post-office  addxess  as  recorded  upon 
its  books^  or,  if  his  name  is  not  recorded  in  said  books,  at  his  last 
known  post-office  address,  notifying  such  person  to  remove  all 
such  personal  property  within  a  period  stated  in  said  notice,  and 
not  less  than  sixty  days  from  the  date  thereof.  If  such  property 
shall  not  have  been  removed  within  the  time  fixed  by  such  notice, 
the  superintendent  may  apply  to  the  supreme  court  in  the  judicial 
district  in  which  such  property  is  located  for  an  order  directing 
him  as  to  the  disposition  of  such  property;  and  he  may  cause  any 
safe,  vault  or  box  held  by,  or  on  the  premises  of,  such  corporation,  ^ 
banker  or  broker  to  be  thereafter  opened  in  his  presence  or  in  the 
presence  of  one  of  the  special  deputy  superintendents,  and  of  a 
notary  public,  not  an  officer  or  in  the  employ  of  the  corporation, 
banker  or  broker  or  of  the  superintendent,  and  the  contents,  if  any, 
to  be  sealed  and  distinctly  marked  by  such  notary  public,  with  the 
name  and  address  of  the  person  in  whose  name  such  safe,  vault 
or  box  stands  upon  the  books  of  the  corporation,  banker  or  broker, 
and  a  list  and  description  of  the  property  therein  to  be  attached 
thereto.  Such  package  so  sealed  and  addressed  together  with  the 
list  and  description  of  the  property  therein,  may  be  kept  by  the 
superintendent  in  one  of  the  general  safes  or  boxes  of  the  corpora- 
tion, banker  or  broker  until  delivered  to  the  person  whose  name 
appears  thereon  or  until  othei-wise  disponed  of  as  directed  by  the 
court. 
Source.— Former  8  19,  in  part. 
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A  SPECIAL  DEPOSIT  OP  MONEY  with  a  trust  company  to  the  credit  of 
a  pending  action  and  subject  to  the  order  of  the  court  creates  a  baihnent. 
Such  money  does  not  become  the  property  of  the  trust  company  and  does  not 
pass  to  the  Superintendent  upon  his  taking  possession.  Van  Wagoner  v. 
Buckley,  148  App.  Div.  808. 

DEPOSITS  RECEIVED  WHILE  INSOLVENT.— One  depositing  drafts 
with  a  bank  which  is  then  insolvent  to  the  knowledge  of  its  officers  is  entitled 
to  reclaim  them  from  the  receiver.  The  fraud  of  the  bank  in  holding  itself 
out  as  solvent  entitles  the  depositor  to  rescind  the  contract  implied  from  such 
deposit.    Cragie  v.  Hadley,  99  N.  Y.  131. 

SUPERINTENDENTS  RIGHT  TO  RELEASE  OR  RECEIPT.— The  Super- 
intendent cannot  exact,  as  a  condition  of  delivering  property  held  by  the 
delinquent  as  bailee,  the  execution  bv  the  owner  of  a  release  of  Uability  on  the 
part  of  the  delinquent,  or  of  himself,  or  of  his  deputy,  for  wrongful  detention. 
But  he  may  exact  an  ordinary  receipt  so  that  he  may  have  an  official  record 
of  the  acknowledgment  of  the  delivery  of  the  property  to  the  owner.  Matter 
of  Carnegie  Trust  Co.,  102  App.  Div.  7C. 

APPLICATION  BY  CLAIMANT  TO  COMPEL  SURRENDiai  OF  PROP- 
ERTY.—  The  section  does  not  expressly  authorize  the  court,  on  the  applica- 
tion of  the  claimant,  to  summarily  direct  the  surrender  of  property  by  the 
Superintendent,  and  it  is  doubtful  whether  such  an  order  could  be  made 
without  the  Superintendent's  consent.  But  where,  upon  such  an  application, 
the  Superintendent  consents  to  the  jurisdicticm,  an  order  may  be  made  direct- 
ing the  surrender  of  the  property.  Matter  of  Carnegie  Trust  Co.,  1^  App. 
Div.  76. 

§  68.  Effect  of  snperintendent's  notice  to  remove  upon  contract  of 
bailment  or  of  deposit  for  hire. 

After  the  superintendent  shall  have  duly  mailed  a  notice  in 
writing,  as  provided  in  section  sixty-seven  of  this  article,  the  con- 
tract of  bailment  or  of  deposit  for  hire,  or  lease  of  safe,  vault  or 
box,  if  any,  between  the  person  duly  notified  and  the  corporation 
or  private  or  individual  banker  or  personal  loan  broker  shall 
cease  and  determine  upon  the  date  for  removal  fixed  in  such 
notice,  and  the  amount  of  the  unearned  rent  or  charges,  if  any, 
paid  by  such  person  shall  become  a  debt  of  the  corporation,  banker 
or  broker  to  said  person. 

Source.—  Former  §  19  in  part. 

§  69.  Liquidation  and  conservation  of  assets;  oompoonding  debts  and 
compromising  certain  claims. 

The  superintendent  is  authorized,  upon  taking  possession  of  the 
property  and  business  of  such  corporation  or  private  or  individual 
banker  or  personal  loan  broker,  to  liquidate  the  aflFairs  thereof  and 
to  do  all  acts  and  to  make  such  expenditures  as  in  his  judgment 
are  necessary  to  conserve  its  assets  and  business.  He  shall  pro- 
ceed to  collect  the  debts  due.  He  may  upon  an  order  of  the 
supreme  court,  sell  or  compound  all  bad  or  doubtful  debts  held  by, 
and  compromise  claims  against  such  corporation,  banker  or  broker, 
other  than  deposit  claims,  and,  upon  such  terms  as  the  court  shall 
direct,  may  sell  or  otherwise  dispose  of  all  or  any  of  the  real  and 
personal  property  of  such  corporation,  banker  or  broker.     In  case 
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any  of  the  real  property  so  sold  is  located  in  a  county  other  than 
the  county  in  which  the  application  to  the  court  for  leave  to  sell 
the  same  is  made,  the  superintendent  shall  cause  a  certified  copy 
of  said  order  to  be  filed  in  the  ofiice  of  the  clerk  of  the  county  in 
which  such  real  property  is  located. 

Source. —  Part  fonner  §  19.    Power  to  compromise  claims  added. 

Power  to  sue,  defend,  execute,  instruments,  etc,  see  f  71. 

POWER  TO  EXPEND  BANK'S  FUNDS.— When  the  superintendent  deems 
it  necessary  and  proper  to  expend  some  of  the  funds  of  the  bank  in  order  to 
conserve  its  assets,  he  may  do  so  without  aji  application  to  the  Supreme 
Court,  and  not  Uable  for  any  loss  occasioned  thereby,  imless  he  has  failed 
to  exercise  honestly  his  best  judgment  and  discretion.  Atty.-Gen.  Rep.  (1912), 
vol.  2.  p.  65. 

SALE  OP  REAL  PROPERTY.—  Where,  on  petition  by  the  sui)erintendent, 
the  Supreme  Court  made  an  order  approving  and  confirming  a  private  sale  of 
land  belonging  to  an  insolvent  trust  company,  it  was  held  that  under  the 
circumstances  of  the  case  the  court  thereafter  had  no  power  to  revoke  its  first 
order  and  make  a  new  one  directing  that  the  sale  must  be  at  public  auction 
and  at  a  greater  price.    Matter  of  Superintendent  of  Banks,  207  N.  Y.  1. 

On  an  application  by  the  superintendent  to  the  Supreme  Court  for  permis- 
sion to  sell  real  estate  belonging  to  a  bank  in  his  possession,  it  is  not  neces- 
sary that  notice  be  given  to  uie  Attorney-General  under  Cten.  Corp.  Law, 
8  312.    Atty.-Gen.  Rep.,  Sept.  29,  1913. 

Applications  to  the  court  under  this  section  for  leave  to  sell  lots  of  develop- 
ment companies  should  receive  special  scrutiny.  Button  v.  Cons.  Briar- 
woods  Estates  et  al.,  1*85  App.  Div.  663. 

In  order  to  sell  real  estate  the  superintendent  must  obtain  an  order  of  the 
Supreme  Court;  and  approval  "  by  a  justice  of  the  supreme  court "  is  not 
sufficient.    Borough  Bank  v.  Thompson,  172  App.  Div.  527. 

Upon  a  petition  by  the  superintendent  for  an  order  authorizing  the  pay- 
ment of  a  dividend,  it  is  error  for  the  court  to  direct  a  sale  of  the  assets 
befcre  a  certain  day  and  the  immediate  foreclosure  of  all  mortgages.  Matter 
of  Union  Bank  of  Brooklyii,  176  App.  Div.  477. 

The  superintendent,  acting  as  liquidator  for  failed  institutions  can  not 
grant  leave  of  absence  for  military  duty  with  pay  or  half  pay  to  employes 
engaged  in  assisting  him  in  such  liquidation  as  such  persons  are  not 
"  employees  of  the  state."    Atty.-Gen.  May  2,  1917. 

§  70.  Deposit  of  moneys  collected;  preference. 

The  moneys  collected  by  the  superintendent  shall  be  from  time 

to  time  deposited  in  one  or  more  state  banks,  savings  banks  or 

trust  companies  and,  in  case  of  the  insolvency  or  voluntary  or 

involuntary  liquidation  of  the  depositary,  such  deposits  shall  be 

entitled  to  priority  of  payment  on  an  equality  with  any  other 

priority  given  by  this  chapter. 

Source. —  Former  §  19,  in  part,  without  material  change. 
As  to  priorities  in  general,  see  §  78,  and  annotations  thereto. 

§  71.  Snperintendent's  power  to  sue,  execute  instruments,  et  cetera, 
for  delinquent;  actions  and  proceedings  preferred;  exemp- 
tion from  filing  fees. 

For  the  purpose  of  executing  any  of  the  powers  and  performing 
any  of  the  duties  hereby  cQjiferred  upon  him,  the  superintendent 
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may,  in  the  name  of  the  delinquent  corporation  or  private  or  indi- 
vidual banker  or  personal  loan  broker,  prosecute  and  defend  any 
and  all  actions  and  l^al  proceedings.  Any  such  action  or  proceed- 
ing, upon  application  of  the  superintendent,  shall  be  entitled  to  the 
same  preference  to  which  an  action  or  proceeding  by  or  against  a 
receiver  appointed  by  the  court  is  entitled  in  any  court  of  the  state. 
He  may,  in  the  name  of  the  delinquent  corporation,  banker  or 
broker,  execute,  acknowledge  and  deliver  any  and  all  deeds,  assign- 
ments, bills  of  sale,  releases,  extensions,  satisfactions,  and  other 
instruments  necessary  and  proper  to  effectuate  any  sale,  lease  or 
transfer  of  real  or  personal  property  or  to  carry  into  effect  any 
power  conferred  or  duty  imposed  upon  him  by  this  article  or  by 
order  of  the  supreme  court.  Any  instrument  executed  pursuant 
to  the  authority  hereby  given  shall -be  as  valid  and  effectual  for  all 
purposes  as  though  the  same  had  been  executed  by  the  officers  of 
the  delinquent  corporation  -by  authority  of  its  board  of  directors, 
or  by  the  private  or  individual  banker  or  personal  loan  broker  per- 
sonally. The  superintendent  shall  not  be  required  to  pay  any  fee 
to  any  public  officer  for  filing  or  recording  any  paper  or  instru- 
ment executed  in  pursuance  of  any  power  conferred  on  him  by  this 
section. 

Source. —  Part  former  §  19.  The  last  sentence  is  new,  as  is  also  the  pro- 
vision for  preferring  causes  upon  application  of  the  superintendent 

ACTION  PROPERLY  BROUGHT  IK  NAME  OF  CORPORATION .— An 
action  on  a  npte  held  by  a  delinquent  corpoiution  is  properly  brought  in  its 
name.     Lafayette  Trust  Co.  v.  Higginbotham,  139  App.  Div.  747. 

Any  action  with  respect  to  the  property  or  business  of  the  bank  should  be 
brought  by  or  against  the  corporation,  which  still  retains  its  corporate  exist- 
ence, as  if  still  managed  by  its  board  of  directors.  Richardson  v.  Cheney,  146 
App.  Div.  686,  690,  affirmed  208  N.  Y.  541 ;  Van  Tuyl  v.  Schwab,  86  Misc.  172. 

MAY  SUE  AND  BE  SUED  AS*  RECEIVER.— The  superintendent  when  in 
possession  for  purposes  of  liquidation  may  sue  and  be  sued  in  effect  as  a  re- 
ceiver.    In  re  Carnegie  Trust  Co.,  161.  App.  Div.  280. 

ENFORCEMENT  OF  MORTGAGE  BY  SUPERINTEl^ENT.— The  superin- 
tendent may  maintain  an  action  to  enforce  a  bond  and  mortgage  held  by  the 
bank,  but  the  action  must  be  brought  in  the  name  of  the  corporation.  If 
brought  in  the  name  of  the  superintendent  the  summons  and  complaint  may 
be  amended,  but  not  nunc  pro  time.  There  is  no  power  to  amend  the  lis 
pendens  so  as  to  make  it  operate  against  intervening  rights,  but  a  new 
notice  of  lis  pendens  may  be  filed.  It  is  not  necessary  to  plead  the  provisions 
of  the  Banking  Law  in  the  complaints.  Van  Tuyl  v.  N.  Y.  Real  Estate  Sec. 
Co.,  153  App.  Div.  409,  affirmed  2;p7  N.  Y.  691. 

SET-OFF  AND  COUNTERCLAIM. —  In  an  action  by  the  superintendent 
against  an  endorser  of  a  note  held  by  the  bank  the  endorser  cannot  offset  his 
deposit  in  the  bank  against  the  amount  due  on  the  note,  if  the  maker  is  sol- 
vent. Borough  Bank  v.  Mulqueen,  70  Misc.  137.  But  see  Curtis  v.  Davison, 
150  N.  Y.  Supp.  305. 

An  endorser  of  a  note  made  for  his  accommodation  may  set-off  his  deposit 
against  his  liability  on  sudi  note  when  sued  thereon  by  the  superintendent. 
Building  &  Engineering  Co.  v.  Northern  Bank,  20^  N.  Y,  400,  affirming  151 
App.  Div.  942. 
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An  endorser  when  sued  on  the  note  may  set-off  his  deposit  without  showing 
that  the  maker  is  insolvent.  The  burden  is  on  the  plaintiff  to  show  that  the 
maker  is  solvent.    Carnegie  Trust  Co.  v.  Kistler,  152  N.  Y.  Supp.  240. 

Where  in  an  action  against  the  maker  of  a  note  held  by  the  bank,  the  de- 
fendant counterclaims  his  deposit  in  the  bank,  this  constitutes  a  sufficient  de- 
mand to  start  interest  running  on  the  deposit  from  that  time.  Sickles  v. 
Harold,  149  N.  Y.  332. 

In  an  action  by  the  superintendent  to  enforce  the  payment  of  rent  due  to 
an  insolvent  private  banker,  the  tenant  may  set-off  his  deposit  with  such 
private  banker  against  the  claim  for  rent.  Mandel  v.  Koroner,  149  N.  Y. 
Supp.  46£k 

Where  the  holder  of  a  demand  note  made  by  a  bank  demanded  payment  less 
than  an  hour  before  the  closing  of  the  bank,  it  was  held  that  in  an  action  by 
the  receiver  against  the  holder  of  the  note  on  a  debt  due  from  him  to  the  banl^» 
the  defendant  was  entitled  to  set-off  the  note.  Fisher  v.  Hanover  Nat.  Bank, 
64  Fed.  832. 

The  right  of  a  debtor  of  the  insolvent  institution  to  off-set  a  claim  held  by 
him  against  the  institution  is  not  lost  by  his  mailing  a  check  for  the  amount 
of  his  indebtedness  to  the  institution  which  does  not  arrive  until  after  the 
superintendent  has  taken  possession.  German  Nat.  Bank  v.  Carnegie  Trust 
Co.,  172  App.  Div.  158. 

POWER  TO  VERIFY  REPLY  TO  COUNTERCLAIM.— The  superintendent 
or  one  of  his  special  deputies  has  power  to  verify  and  interpose  a  reply  to  a 
counterclaim  in  an  action  brought  by  him  in  pursuance  of  his  duties  m  liqui- 
dating the  affairs  of  a  bank.  Union  Bank  v.  Kanturk  Realty  Corp.,  72 
Misc.  9e. 

SUIT  FOR  SPECIFIC  PERFORMANCE.— In  an  action  by  the  superin- 
tendent to  enforce  specific  performance  of  a  contract  to  purchase  real  estate 
of  an  insolvent  institution  the  complaint  must  allege  that  the  contract  was 
approved  by  an  order  of  the  Supreme  Court.  Borough  Bank  v.  Thompson 
172  App.  Biv.  627. 

§  72.  Notice  to  creditors  to  make  proof  of  claims. 

When  the  superintendent  shall  have  taken  possession  of  such  cor- 
poration or  private  or  individual  banker  or  personal  loan  broker, 
and  shall  have  determined  to  liquidate  its  affairs  he  shall  notify 
all  persons  who  may  have  claims  against  such  corporations,  banker 
or  broker,  to  present  the  same  to  him  and  make  proper  proof 
thereof  within  four  months  from  the  date  of  said  notice  and  at  a 
place  specified  therein,  and  shall  specify  in  said  notice  the  last 
date  for  presenting  said  proofs.  He  shall  cause  said  notice  to  be 
mailed  to  all  persons  whose  names  appear  as  creditors  upon  the 
books  of  the  corporation,  banker  or  broker.  He  shall  also  cause 
said  notice  to  be  inserted  weekly  in  such  newspapers  as  he  may 
direct  for  three  consecutive  months,  the  first  insertion  thereof  to 
be  published  more  than  ninety  days  before  the  last  day  fixed  in 
said  notice  for  presenting  proof  of  claims.  After  the  date  specified 
in  such  notice  as  the  last  date  for  presenting  proofs  of  claims  the 
superintendent  shall  have  no  power  to  accept  any  claim. 

Source.— Part  former  §  19.  The  time  for  presenting  and  making  proof  of 
claims  cannot  be  later  than  four  months  from  the  date  of  notice  to  creditors; 
and  after  this  period  has  expired,  the  superintendent  cannot  receive  any 
further  claims.     These  provisions  are  new. 
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§  73.  Superintendent  to  list  claims  duly  presented;  when  and  when 
filed. 

The  superintendent  shall  make  in  duplicate  a  complete  list  of 
all  claims  duly  presented,  and  shall  specify  therein  the  name  of 
the  claimant,  the  nature  of  the  claim,  and  the  amount  thereof. 
Within  ten  days  after  the  last  date  fixed  in  said  notice  to  creditors 
to  present  and  make  proof  of  claims,  the  superintendent  shall  file 
one  copy  of  said  list  in  his  office,  and  cause  one  copy  to  he  filed  in 
the  office  of  the  clerk  of  the  county  in  which  the  principal  office  of 
such  corporation  or  private  or  individual  banker  or  jyersonal  loan 
broker  is  located. 

Sonzce.^- Part  former  $  19.  The  provision  as  to  the  time  within  which 
liflt  must  be  filed  by  superintendent  is  new. 

§  74.  Objections  to  claims  presented  may  be  filed  with  superintendent 
within  certain  time;  procedure  upon  claim  under  ebjeotioii. 

Within  thirty  days  after  the  last  date  fixed  in  said  notice  to 
creditors  to  present  and  make  proof  of  claims,  objections  to  any 
claim  duly  presented  may  be  made  by  any  party  interested,  by  filing 
with  the  superintendent  such  objections  in  writing,  signed  by  the 
objector  and  duly  verified.  Unless  the  superintendent  rejects  any 
claim  to  which  objections  have  been  duly  filed  with  him,  he  shall, 
within  thirty  days  after  the  time  to  file  such  objections  has  ex- 
pired, apply  to  the  supreme  court,  upon  notice  to  the  objector,  for 
an  order  directing  the  superintendent  as  to  the  disposition  of  said 
claim.  The  court  may  thereupon  dispose  of  said  objections  or  may 
order  a  reference  for  that  purpose. 

Source.— Part  former  §  19.  The  procedure  in  liquidation  has  been  modi- 
fled  by  this  section.  Objections  to  the  allowance  of  claims  must  be  made 
within  thirty  days  from  the  last  day  for  making  proofs.  This  gives  objectors 
not  less  than  twenty  days  to  examine  the  list  of  claims  filed  by  the  Super- 
intendent under  the  provisions  of  section  74.  This  provision,  and  the  require- 
ment that  the  superintendent  must  act  upon  objections  promptly,  were 
inserted  for  the  purpose  of  expediting  liquidations. 

§  75.  Superintendent  may  accept  or  reject  claims;  list  of  claims 
accepted  to  be  filed. 

The  superintendent  shall,  not  later  than  thirty  days  after  the 
time  has  expired  to  file  objections  to  daims  duJy  presented,  accept 
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or  reject  every  duly  filed  claim  except  claims  as  to  wMch  objections 
are  still  pending  "undetermined  by  the  court  Every  claim  accepted 
by  him,  he  shall  endorse  "  accepted  "  and  file  so  endorsed  in  his  of- 
fice. If  he  doubts  the  justice  or  validity  of  any  claim,  he  shall  reject 
8U<^h  claim  and  shall  endorse  the  same  ^^  rejected ''  and  file  said 
claim  so  endorsed  in  his  office.  He  shall  cause  notice  of  such  re- 
jection to  be  served  upon  tiie  claimant  either  personally  or  by  mail. 
The  superintendent  shall  not  determine  priorities,  in  accepting  or 
rejecting  claims;  but  accepted  claims  shall  be  presented  to  the 
supreme  court  pursuant  to  section  seventy-eight  of  this  article 
for  determination  as  to  their  priority  of  payment  Within  thirty 
days  after  the  superintendent  has  accepted  or  rejected  all  claims 
duly  filed,  he  shall  list  all  claims  accepted  and  all  rejected  by  him 
and  file  one  copy  of  said  list  in  his  office  and  one  copy  in  the  office 
of  the  clerk  of  the  county  in  which  the  principal  office  of  such  cor- 
poration or  private  or  individual  banker  or  personal  loan  broker  is 
located. 

Source. —  Part  former  §  19.  The  limitation  on  the  time  within  which 
claims  must  be  acted  upon  and  the  requirement  as  to  listing  claims  are 
new,  as  is  also  the  provision  prohibiting  the  superintendent  from  determining 
priorities. 

Determination  of  priorities,  see  §  78. 

COURT  CANNOT  ORDER  PAYMENT  OF  DEPOSIT.— The  Supreme  Court 
has  no  power  or  jurisdiction  to  order  the  superintendent,  on  an  application 
by  a  depositor  of  a  bank  in  the  superintendent's  possession,  to  pay  over  to 
such  depositor  the  amount  of  his  deposit.    ^Matter  of  Peters,  78  Misc.  453. 

COSTS  IN  ACTION  ON  REJECTED  CLAIM.—  Where  a  claim  is  rejected 
and  an  action  is  brought  thereon,  the  plaintiff,  is  successful,  is  entitled  to 
his  costs  in  full  out  of  the  assets  of  the  insolvent  with  interest  thereon  from 
the  date  of  judgment  to  the  time  of  payment.  In  re  Carnegie  Trust  Co.,  161 
App.  Div.  280. 

INTEREST  ON  DIVIDEND  WHERE  CLAIM  ESTABLISHED  BY  ACTION. 
— 'Where  a  rejected  claim  is  established  by  action,  the  creditor  is  entitled 
to  interest  on  his  dividend  from  the  time  such  dividend  was  paid  to  other 
creditors.    In  re  Carnegie  Trust  Co.,  161  App.  Div.  280. 

§  76.  Effect  of  accepting  claims;  statute  of  limitations  for  actions 
upon  claims  not  accepted;  necessary  allegations. 

When  the  superintendent  has  accepted  a  duly  filed  dlaim  and 
has  filed  the  same  endorsed  "  accepted  "  in  his  oflSce,  the  claimant, 
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uniless  such  olaim  is  entitled  by  law  to  priority  of  payment,  shall 
be  entitled  to  share  ratably  with  other  general  creditors  in  the  dis- 
tribution of  the  assets  of  such  corporation  or  private  or  individual 
banker  or  personal  loan  broker  as  such  assets  are  distributed  pur- 
suant to  section  seventy-eight  of  this  article. 

When  the  time  within  which  the  superintendent  is  required  to 
accept  or  reject  claims  has  expired  and  at  any  time  within  six 
months  thereafter,  a  claimant  whose  claim  has  been  duly  filed  and 
has  not  been  accepted  by  the  superintendent  may  institute  and 
maintain  an  action  thereon  against  such  corporation,  banker  or 
broker. 

No  action  shall  be  maintained  against  such  corporation,  banker 
or  broker  while  the  superintendent  is  in  possession  of  its  affairs  and 
business  unless  brought  within  the  period  of  limitation  specified 
in  this  section.  In  all  actions  or  proceedings  instituted  against 
such  corporation,  banker  or  broker  while  the  superintendent  is  in 
possession  of  its  property  and  business,  the  plaintiff  shall  be  re- 
quired to  allege  and  prove  that  the  claim  upon  which  the  action  is 
instituted  was  duly  filed  and  that  sixty  days  have  elapsed  since 
the  expiration  of  time  for  filing  said  claim  and  that  said  claim  has 
not  been  accepted. 

Source. —  Practically  new.  The  six  montbs  statute  of  limitations  was  con- 
tained in  former  §  19. 

FAILURE  TO  FILE  CLAIM.— Depositors  who  do  not  prove  their  claims 
forfeit  their  right  to  share  in  the  distribution.  People  v.  German  Bank,  136 
N.  Y.  Supp.  311. 

ACTION  DOES  NOT  LIE  AGAINST  SLT>ERINTENDENT.— An  action  to 
enforce  a  claim  against  a  corporation  in  the  hands  of  the  superintendent 
must  be  brought  against  the  corporation  and  not  against  the  superintendent. 
Richardson  v.  Cheney,  146  App.  Div.  686,  affirmed  208  N.  Y.  641. 

"It  seems  to  be  well  settled  in  this  state  than  an  action  cannot  be  main- 
tained against  the  Superintendent  of  Banks  upon  a  demand  existing  against 
a  bank  which  he  is  liquidating.  The  Superintendent  of  banks  is  merely  a 
custodian,  liquidator  and  conservator  of  the  bank  and  for  the  purposes  of  an 
action  against  the  bank,  the  latter  is  the  real  party  in  interest."  Van  Tuyl 
V.  Schwab,  85  Misc.  17^. 

§  77.  Judgments  recovered  after  superintendent  takes  possession 
shall  not  be  liens. 

A  lien  shall  not  attach  to  any  of  the  property  or  assets  of  such 
corporation  or  private  or  individual  hanker  or  personal  loan  broker 
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by  reason  of  the  entry  of  any  judgment  recovered  against  such  cor- 
poration, banke  ror  broker  after  the  superintendent  has  taken  pos- 
session of  its  property  and  business  and  so  long  as  such  possession 
continues. 

Source. —  New.  The  section  embodies  the  rule  laid  down  in  Northern  Bank 
V.  Drury,  152  App.  Div.  64.  This  rule  has  sinoe  been  upheld  by  the  Court  of 
Appeals  in  Lafayette  Trust  Co.  v.  Beggs,  213  N.  Y.  2S0,  affirming  163  App. 
Div.  959. 

JUDGMENT  NOT  ENTITLED  TO  PREFERENCE.— A  judgment  obtained 
by  a  general  creditor  of  a  savings  bank  against  its  receiver  in  an  action  that 
was  pending  when  the  receiver  was  appointed,  was  held  not  entitled  to  a 
preference  over  depositors.  People  v.  Mechanics'  and  Traders*  Sav.  Inst.,  92 
N.  Y.  7,  reversing  28  Hun  375. 

§  78.  Dividends  to  creditors;  priorities;  disposition  of  unclaimed 
dividends. 

At  any  time  after  the  date  fixed  by  the  superintendent  for  the 
presentation  of  claims,  the  supreme  court  may  by  order  .authorize 
the  superintendent  upon  his  application  to  declare  out  of  the  funds 
remaining  in  his  hands  after  the  payment  of  expenses,  one  or  more 
dividends.  Such  order  shall  specify  what  claims,  if  any,  are  en- 
titled to  priority  of  payment,  and  shall  direct  the  superintendent 
regarding  the  manner  of  payment  of  such  prior  claims.  At  any 
time  after  the  expiration  of  eight  months  from  said  date  fixed 
for  the  presentation  of  such  claims,  he  may  by  like  order  declare 
a  final  dividend.  Such  dividends  shall  be  paid  to  such  persons, 
in  such  amounts,  and  upon  such  notice,  as  the  supreme  court  in 
the  judicial  district  in  which  the  principal  office  of  such  corporation 
or  private  or  individual  banker  or  personal  loan  broker  is  located, 
may  by  order  direct.  Dividends  remaining  unclaimed  or  unpaid 
in  the  hands  of  the  superintendent  for  six  months  after  the  order 
for  final  distribution,  shall  be  deposited  by  him  as  provided  in  sec- 
tion forty-five  of  this  article. 

Source. —  Part  former  §  10.  The  provision  for  determination  of  priorities 
is  new.  Under  the  Umitations  of  time  within  which  claims  must  be  presented, 
actions  upon  claims  instituted,  and  liquidating  officials  perform  their  duties, 
it  is  possible  to  complete  the  liquidation  of  an  institution  within  twelve 
months. 

CROSS-REFERENCES. —  Priority  of  assessment  and  penalties,  see  §   32. 

Priority  of  unclaimed  sums  deposited  by  superintendent,  see  §  45. 

Priority  of  funds  deposited  by  superintendent  acting  as  liquidators,  see  §  70. 

Prohibition  against  determination  of  priorities  by  superintendent,  see  §  75. 

Preference  of  depositors  in  case  of  insolvency  or  suspension  of  piivate 
banker,  see  §  156. 
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Priority  of  debts  due  from  trust  company  in  fiduciary  capacity,  see  §  18d» 
rabd.  8. 

Priority  of  d^>08it8  made  by  sayings  bank,  see  f  278;  by  savings  and  loan 
associations,  see  §  414;  by  the  land  bank,  see  f  437;  by  credit  unions,  see 
I  456. 

Priority  of  debts  due  the  United  States,  see  U.  S.  Rev.  Stat.,  f  3466;  2  Fed. 
Stat.  Ann.,  p.  45. 

STATE  FUNDS  are  entitled  to  preference  by  virture  of  Const.  1804,  art.  1, 
f  16.  Matter  of  Carnegie  Trust  Co.,  206  N.  Y.  390;  United  States  Fidelity 
and  Guaranty  Co.  y.  Cam^ie  Trust  Co.,  161  App.  Diy.  429,  affirmed  213 
N.  Y.  629;  United  States  Fidelity  &  Guaranty  Co.  y.  Borough  Bank,  161  App. 
Diy.  479,  affirmed  213  N.  Y.  628. 

MUNICIPAL  FUNDS  are  not  entitled  to  preference.  Matter  of  Northern 
Bank,  85  Misc.  594,  affirmed  163  App.  Diy.  974  and  212  N.  Y.  608. 

SUBROGATION  OF  SURETY  TO  PREFERENCE.— A  surety  on  a  bond 
given  by  a  trust  company  to  secure  a  deposit  which  is  entitled  to  priority  of 
payment  upon  paying  the  amount  to  the  depositor  becomes  subrogated  to  the 
right  to  preferential  payment.  United  States  Fidelity  &,  Guaranty  Co.  v. 
Carnegie  Trust  Co.,  161  App.  Div.  429,  affirmed  213  N.  Y.  629;  Same  v.  Same, 
161  App.  Div.  435,  affirmed  213  N.  Y.  629;  United  States  Fidelty  &  Guaranty 
Co.  y.  Borough  Bank,  161  App.  Div.  479,  affirmed  213  N.  Y.  628. 

EAILURB  TO  DEMAND  A  PREFERENCE  at  the  time  of  filing  a  claim 
against  the  insolvent  does  not  constitute  a  waiver  of  the  right  to  such  prefer- 
ence in  the  absence  of  elements  creating  an  estoppel.  United  States  Fidelity 
ft  Guaranty  Co.  v.  Cam^ie  Trust  Co.,  161  App.  Div.  429,  affirmed  213  N.  Y 
629. 

AGREEMENT  NOT  TO  DRAW  OUT  DEPOSIT.— A  bank  discounted  note* 
aggregating  $6,000  for  a  depositor  upon  the  latter's  agreement  not  to  dra^ 
out  $2,000  of  the  amount  credited  to  him  until  the  notes  were  paid.  Accord* 
ingly  he  delivered  to  the  bank  his  check  for  $2,000  payable  to  its  order.  The 
bank  accepted  the  check  payable  at  another  bank,  and  subsequently  collected 
the  same  and  credited  the  amount  back  to  the  depositor's  account  but  with* 
out  his  knowledge.  Thereafter  the  superintendent  took  possession  of  the 
bank  and  the  depositor  sued  him  to  recover  the  $2,000.  It  was  held  that  the 
depositor  was  not  entitled  to  priority,  but  must  file  his  claim  and  share  with 
the  other  creditors.  Richardson  v.  Cheney,  146  App.  Div.  686,  affirmed  208 
N.  Y.  541. 

CREDITOR  OBTAINING  IMPROPER  PREFERENCE.— Where  a  depositor 
has  checks  outstanding  at  the  time  the  bank  is  closed  and  the  same  are 
paid  through  the  clearing  house  subsequent  to  such  closing,  the  depositor  is 
not  entitled  to  any  dividend  until  all  other  creditors  have  been  paid  a  pro- 
portion of  their  claims  equal  to  the  proportion  of  such  depositor's  claim  that 
has  been  paid  by  the  payment  of  the  checks.  People  v.  Bank  of  Staten  Island, 
7a  Misc.  634. 

INTEREST. —  Interest  during  the  period  of  administration  may  be  allowed 
against  the  corporation  if  the  assets  are  sufficient  for  that  purpose,  but  no 
interest  can  be  allowed  upon  a  preferred  claim  to  the  detriment  of  unpre- 
f erred  creditors.    People  v.  American  Loan  &  Trust  Co.,  172  N.  Y.  371,  affirm- 
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ing  70  App.  Div.  679;  United  States  Fidelity  &  Guaranty  Go.  v.  Carnegie 
TniBt  Co.,  161  App.  Div.  429,  affirmed  213  N.  Y.  629;  Same  v.  Same,  161 
App.  Div.  435,  affirmed  213  N.  Y.  629;  United  States  Fidelity  &  Guaranty 
Co.  V.  Borough  Bank,  161  App.  Div.  679,  affirmed  213  N.  Y.  628. 

APPEAL  BY  SUPERINTENDENT.—  An  application  by  the  superintendent 
to  the  Supreme  Court  for  a  determination  of  conflicting  claims  to  the  bank's 
assets  is  a  speciid  proceeding  and  the  superintendent,  as  the  representative  of 
the  creditors  geneimlly^,  is  entitled  to  appeal  from  the  court's  decision  giving 
a  preference  to  a  particular  creditor.  Matter  of  Carnegie  Trust  Co.,  206  M.  Y. 
390. 

DISTRIBUTION  AS  OF  DATE  OF  CLOSING.— Distribution  of  the  assets 
of  an  insolvent  bank  or  trust  company  should  be  made  aa  of  the  date  when 
they  pass  into  the  custody  of  the  law  by  the  appointment  of  a  receiver  or 
otherwise.  People  v.  American  Loan  &  Trust  Co.,  172  N.  Y.  371,  ^iS*g  70  App. 
Div.  679. 

DEPOSITORS  AND  CREDITORS  OF  SAVINGS  BANKS  SHARE  RATA- 
BLY. Upon  the  insolvency  of  a  savings  bank  the  assets  of  the  corporation 
become  a  trust  fund  for  ita  creditors.  Depositors  stand  upon  the  same  basis 
as  other  creditors,  and  share  ratably  with  them  and  with  each  other  in  re- 
ceiving payment  from  the  insolvent  estate.  People  v.  Medianics'  &  Traders' 
Sav.  Inst.,  92  N.  Y.  7,  reversing  28  Hun,  375;  People  v.  Ulster  Coimty  Sav. 
Bank,  64  Hun,  434,  aTd  133  N.  Y.  689. 

EXTENT  OF  COURT'S  CONTROL.— On  a  petition  by  the  superintendent 
for  an  order  authorizing  him  to  pay  a  dividend  to  creditors,  the  court  has 
no  power  to  direct  him  to  sell  all  the  assets  of  the  bank  before  a  specific  date 
and  foreclose  all  its  mortgages  immediately.  Matter  of  Union  Bank,  176 
App.  Div.  477  (reversing  96  Misc.  311). 

§  79.  Superintendent  shall  call  stockholders'  meeting  after  creditors 
are  paid  in  full;  proceedings  at  such  meeting. 
Whenever  the  superintendent  shall  have  paid  to  each  creditor 
of  any  stock  corporation  whose  claim  has  been  duly  proved  the  full 
amount  of  such  claim,  and  shall  have  made  proper  provision  for 
claims  in  litigation  and  not  finally  determined,  and  shall  have  paid 
all  the  expenses  of  liquidation,  and  shall  have  returned  to  stock- 
holders who  have  paid  to  him  the  amounts  demanded  pursuant  to 
section  eighty  of  this  article,  their  pro  rata  share  of  any  such 
amounts  not  finally  necessary  to  pay  creditors  in  full,  he  shall  call 
a  meeting  of  the  stockholders  of  such  corporation  by  causing  notice 
of  the  time  and  place  of  such  meeting  to  be  published  at  least  once 
a  week  for  three  successive  weeks  in  one  or  more  newspapers 
selected  by  him  and  published  in  the  county  where  the  principal 
office  of  such  corporation  is  located.  At  such  meeting,  the  stock- 
holders shall  determine  whether  the  superintendent  shall  continue 
as  liquidator  to  wind  up  the  aflFairs  of  such  corporation,  or  whether 
the  stockholders  themselves  shall  elect  an  agent  or  agents  for  that 
purpose.  In  determining  these  matters,  the  stockholders  shall  vote 
by  ballot  in  person  or  by  proxy.  Each  share  of  stock  shall  be  enti- 
tled to  one  vote  and  the  vote  of  a  majority  of  the  issued  stock  shall 
be  necessary  to  a  determination.     In  case  it  is  determined  to  con- 
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tinue  the  liquidation  under  the  superintendent,  he  shall  continue 
the  liquidation  of  the  affairs  of  such  corporation  and  after  paying 
the  expenses  thereof,  shall  distribute  the  proceeds  among  the  stock- 
holders in  proportion  to  the  several  holdings  of  stock  and  in  such 
manner  and  upon  such  notice  as  may  be  directed  by  order  of  the  su- 
preme court.  Upon  a  petition  by  the  superintendent  showing  that 
all  the  assets  of  such  corporation  have  been  duly  distributed  and 
that  unclaimed  sums  have  been  duly  deposited  by  him  as  provided 
in  section  forty-five  of  this  article  and  that  more  than  one  year  has 
elapsed  since  the  last  required  publication  of  notice  to  creditors  to 
present  their  claims,  and  upon  such  notice  as  the  court  may  pre- 
scribe, the  supreme  court  may,  on  such  terms  as  justice  requires, 
make  an  order  affirming  such  disposition  of  such  unclaimed  sums 
and  declaring  such  corporation  dissolved  and  the  corporate  existence 
thereof  terminated.  Upon  the  filing  of  a  certified  copy  of  such 
order  in  the  office  of  the  superintendent,  the  existence  of  such  cor- 
poration shall  cease  and  determine. 

In  case  the  stockholders  shall  determine  to  appoint  an  agent  or 
agents  to  continue  such  liquidation,  they  shall  thereupon  select  by 
ballot  such  agent  or  agents.  A  majority  of  the  stock  present  and 
voting  in  person  or  by  proxy  shall  be  necessary  to  determine  such 
question.  If  such  agent  or  agents  shall  be  duly  elected  by  the 
stockholders,  the  superintendent  may  require  such  agent  or  agents 
to  execute  and  deliver  to  him  a  bond  to  the  people  of  the  state, 
in  such  amount,  with  such  sureties,  and  in  such  form  as  shall  be 
approved  by  him,  conditioned  upon  the  performance  of  all  the 
duties  of  his  or  their  trust;  and  thereupon  the  superintendent 
shall  transfer  and  deliver  to  such  agent  or  agents  all  the  assets  of 
such  corporation  then  remaining  ia  his  hands.  Upon  such  transfer 
and  delivery,  the  superintendent  shall  be  discharged  from  any 
and  all  further  liability  to  such  corporation  and  its  creditors.  Upon 
the  transfer  and  delivery  of  said  assets  by  the  superintendent,  he 
shall  file  a  certified  copy  of  the  proceedings  of  said  meeting  in  his 
office  and  cause  a  certified  copy  to  be  filed  in  the  office  of  the  clerk 
of  the  county  in  which  the  principal  office  of  such  corporation  was 
located.  No  banking  powers  shall  be  exercised  by  such  corporation 
after  the  superintendent  has  filed  such  certified  copy  in  his  office. 

Source. —  Part  former  {  19»    The  new  eection  expressly  applies  to  stock 
corporations  only,  and  consequently  there  can  be  no  question  whether  it  is 
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Applicable  in  the  liquidation  of  a  savings  and  loan  association,  as  was  the  case 
under  the  former  law.    See  Atty.-Gen.  Rep.  (1910)  841. 

§  80.  Superintendent  may  enforce  payment  of  ttatntory  liability  of 
stockholders;  notice  thereof,  and  effect  of  failure  to  pay  at 
time  fixed. 

Whenever  a  liability  of  stockholders  for  the  amount  of  their 
respective  shares  of  any  such  corporation  exists,  and  the  superin- 
tendent has  duly  taken  possession  of  the  property  and  business  of 
such  corporation,  and  has  duly  notified  creditors  to  present  and 
make  proof  of  their  respective  claims  and  the  last  day  to  present 
such  claims  has  expired,  and  he  has  determined  from  his  examina- 
tion of  its  affairs  that  the  reasonable  value  of  the  assets  of  such 
corporation  is  not  sufficient  to  pay  its  creditors  in  full,  he  may 
enforce  the  individual  liability  of  such  stockholders  in  whole  or 
in  part.  In  case  he  determines  to  enforce  such  liability,  he  shall 
make  demand  in  writing  upon  such  stockholders  by  causing  such 
demand  to  be  enclosed  in  sealed  envelopes  addressed  and  mailed, 
postage  prepaid,  to  said  respective  stockholders  at  their  last  known 
places  of  address  as  the  same  appear  upon  the  stock  ledger  of  such 
corporation  or  at  their  last  known  address  if  no  address  appears 
in  said  ledger.  Such  demand  shall  state  the  total  amount  assessed 
by  the  superintendent  against  the  stockholders  and  the  equal  and 
pro  rata  share  assessed  against  each  stockholder  for  each  share 
of  stock,  and  the  total  amount  of  such  assessment  for  all  the  shares 
of  stock  of  such  stockholder.  Such  demand  shall  also  fix  a  date, 
not  earlier  than  thirty  days  from  the  date  of  such  notice,  upon 
which  such  stockholders  shall  be  required  to  pay  such  assessment 
to  the  superintendent  In  case  any  such  stockholder  shall  fail  or 
n^lect  to  pay  such  assessment  within  the  time  fixed  in  said  notice^ 
the  superintendent  shall  have  a  cause  of  action,  in  his  own  name 
as  superintendent  of  banks,  against  such  stockholder  either  sever- 
ally or  jointly  with  other  stockholders  of  such  corporation,  for  the 
amount  of  such  unpaid  assessment  or  assessments,  together  with 
interest  thereon  from  the  date  when  such  assessment  was,  by  the 
terms  of  said  notice,  due  and  payable.  In  any  such  action,  the 
written  statement  of  the  superintendent,  under  his  hand  and  seal 
of  office,  reciting  his  determination  to  enforce  the  individual  lia- 
bility, or  any  part  thereof,  of  such  stockholders,  and  setting  fortb 
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the  value  of  the  assets  of  such  corporation  and  the  liabilities 
thereof,  as  determined  by  him  after  examination  and  investigation, 
shall  be  presumptive  evidence  of  such  facts  as  therein  stated. 

Source. —  Part  former  S  19,  'which  merely  provided  that  the  superintendent 
might,  "  if  necessary  to  pay  the  debts  of  such  corporation,  enforce  the  indi- 
vidual liability  of  the  stockholders." 

CROSS-REFERENCES.— As  to  liability  stockholders  of  banks,  see  {  120; 
of  trust  companies,  see  S  206;  of  safe-deposit  companies,  see  f  322. 

CONSTITUTIONALITY. —  The  statutes  giving  the  superintendent  power 
to  bring  such  an  action  are  constitutional.  Van  Tuyl  v.  SulUvan,  173-  App.  Div. 
391. 

SUPERINTENa>ENT*S  POWER  TO  ENFORCE.— Under  the  former  law  it 
was  held  that  the  superintendent  had  authority,  if  necessary,  to  institute  an 
action  in  his  official  capacity  to  enforce  the  statutory  liability  of  stockholders, 
unhampered  by  any  of  the  limitations  contained  in  the  Stock  Corporation 
Law,  and  notwithstanding  that  the  charter  of  the  company  has  not  been 
dissolved  by  judgment.  Van  Tuyl  v.  Scharmann,  208  N.  Y.  53;  Hosier  Safe 
Co.  V.  Guardian  Trust  Co.,  208  N.  Y.  624;  Van  Tuyl  v.  Robin,  80  Misc.  360, 
afiTd  100  App.  Div.  41  and  211  N.  Y.  540;  Cheney  v.  Scharmann,  145  App. 
Div.  466;  Van  Tuyl  v.  Sullivan,  173  App.  Div.  391.  The  action  is  properly 
brought  in  the  name  of  the  superintendent  as  plaintiff.  Van  Tuyl  v.  Sullivan, 
173  App.  Div.  391. 

The  present  law  expressly  excludes  the  limitations  contained  in  the  Stock 
Corporation  Law.    See  f  §  120,  206,  322. 

LEAVE  OF  COURT  NOT  REQUIRED.— The  superintendent  need  not  ob- 
tain leave  of  court  to  bring  an  action  to  enforce  the  stockholders'  liability. 
Van  Tuyl  v.  Sullivan,  173  App.  Div.  391. 

NO  ABSOLUTE  DUTY  TO  SUE.— Since  this  section  does  not  impose  an 
absolute  duty  on  the  superintendent  to  proceed  against  stockholders,  it  would 
seem  clear  that  he  could  not  be  held  liable  for  the  amount  which  he  might 
have  recovered,  had  he  proceeded  against  a  solvent  stockholder  within  the 
time  limited  by  statute.  See  People  v.  Staten  Island  Bank,  146  App.  Div.  378. 

CORPORATION  NOT  NECESSARY  PARTY.— In  an  action  by  the  super- 
intendent to  enforce  the  stockholders'  liability,  the  corporation,  while  a  proper, 
is  not  a  necessary  party.  Van  Tuyl  v.  Scharmann,  208  N.  Y.  63;  Van  Tuyl 
V.  Sullivan,  17»  App.  Div.  391. 

STATUTE  OP  LIMITATIONS.— Under  the  former  Banking  Law  such 
actions  could  be  brought  within  ten  years  after  the  accrual  of  the  cause  of 
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action.    See  Bichards  v.  Gill,  138  App.  Div.  75.    The  present  law  expressly 
provides  that  the  action  must  be  brought  within  six  years.    See  {{  120,  206, 


PROOF  OF  INSOLVENCY.— Hie  inventory  of  assets  and  Usts  of  claims 
fUed  by  the  superintendent  are  admissible  to  show  insolycDcy.  Ridiards  v. 
Robin.    (Law  Journal,  March  27,  1^15.) 

For  proof  held  sufficient  imder  the  former  Banking  Law  to  establish 
prima  facie  the  insolvency  of  the  bank  and  an  excess  of  liabilities  over  assets 
of  more  than  the  par  value  of  the  common  stock,  see  Richards  v.  Robin  ( App. 
IHv.,  Ist  Dept.,  June  8^  1917). 

EXHAUSTION  OF  ASSETS  NOT  PREREQUISITE.—  It  is  not  necessary 
to  exhaust  all  the  assets  of  the  corporation  before  bringing  the  action.  Van 
Tuyl  V.  Rolbin,  80  Misc.  3«0,  aflPd  160  App.  Div.  41  and  211  N.  Y.  640; 
Persons  v.  Gardner,  26  Misc.  663,  62  App.  Div.  490;  Barnes  v.  Arnold,  23 
Misc.  201;  Richards  v.  Robin  (Law  Journal,  March  27,  1915);  Richards  v. 
Scharmann,  97  Misc.  143. 

FORM  OF  ACTION. —  In  Cheney  v.  Scharmann,  146  App.  Div.  456,  it  was 
held  that,  imder  former  §  19,  the  superintendent  could  only  enforce  the 
liability  in  an  action  in  equity  against  all  the  stockholdera  The  present 
section  allows  him  to  sue  the  stockholders  either  severally  or  jointly,  thus 
enabling  him  to  bring  separate  actions  at  law  ^ere  the  full  amoimt  of  the 
liability  is  required,  as  is  done  imder  the  national  bank  act.  See  Casey  v. 
Gain,  94  U.  S.  673. 

The  action  may  be  brought  either  at  law  or  in  equity,  depending  upon  the 
circumstances.    Van  Tuyl  v.  Sullivan,  173  App.  Div.  391. 

An  action  brought  prior  to  the  enactment  of  this  section  was  properly 
brought  in  equity.  Van  Tuyl  v.  Kress,  172  App.  Div.  563;  Richards  v. 
Scharmann,  97  Misa  143. 

The  provision  authorizing  an  acticm  by  the  superintendent  against  stock- 
holders, either  severally  or  jointly,  to  enforce  their  liability,  thus  declaring 
a  co-stockholder  not  to  be  a  necessary  party  constitutes  a  rule  of  procedure 
and  applies  to  actions  pending  under  the  prior  statute.  Van  Tuyl  v.  Schwab, 
172  App.  Div.  670.      . 

SUFFICIENCY  OF  COMPLAINT.— In  Cheney  v.  Scharmann,  146  App. 
Div.  456,  it  was  held  that  a  mere  allegation  that  the  superintendent  deemed 
it  necessary  to  enforce  the  stockholders'  liability,  was  not  sufficient,  and 
that  no  presumption  of  the  existence  of  such  necessity  arose  from  the  fact 
that  the  superintendent  had  taken  possession. 

For  complaints  held  sufficient  under  the  former  Banking  Law,  see  Van 
Tuyl  V.  Scharmann,  208  N.  Y.  53;  Van  Tuyl  v.  Robin,  80  Misc.  360,  aflTd 
160  App.  Div.  41  and  211  N.  Y.  540;  Van  Tuyl  v.  Sullivan,  173  App.  Div.  391. 

If  the  complaint  states  facts  sufficient  to  justify  a  recovery  either  at  law 
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or  in  equity,  it  is  not  rendered  demurrable  by  an  erroneous  prayer  for  relief. 
Van  Tuyl  v.  Sullivan,  173  App.  Div.  391. 

The  evidence  in  an  action  to  enforce  the  statutory  liability  of  stock 
holders  of  the  "  Carnegie  Trust  Co."  in  liquidation,  considered,  and  the  com- 
plaint dismissed  on  the  merits  as  to  certain  of  the  defendants  and  judgment 
directed  against  the  other  defendants.  Richards,  Supt.,  v.  Schwab  et  al.,  101 
Misc.  128. 

PARTIES  DEPEXDANT.— In  an  equity  action  by  the  superintendent 
against  all  the  stockholders  it  is  sound  equitable  practice  to  bring  in  as  parties 
defendant  all  persons  who  wiD  be  affected  by  the  judgment  so  that  the 
controversy  may  be  adjusted  as  between  all  parties.  Richards  v.  Robin, 
86  Misc.  6^8. 

COUNTERCLAIM. —  In  maintaining  an  action  against  stodcholders,  the 
superintendent  represents  the  creditors,  and  consequently  no  claim  against 
the  corporation  can  be  asserted  as  a  counterclaim  against  the  plaintiff  in 
such  action.  To  permit  such  a  counterclaim  would  give  such  defendant  a 
preference  over  other  creditors.  Van  Tuyl  v.  Schwab,  165  App.  Div.  412; 
Van  Tuyl  v.  Schwab,  86  Misc.  172;  Matter  of  Empire  CTity  Bank,  18  N.  Y.  199. 

A  stockholder  who  is  also  a  creditor  cannot  offset  the  pro  rata  amount  that 
will  eventually  be  paid  on  his  claim,  as  such  amount  cannot  be  determined 
until  final  distribution.    Van  Tuyl  v.  iSchwab,  165  Apn.  Div.  412. 

INTEREST  ON  LIABILITY.— In  Mahoney  v.  Bemhard,  45  App.  Div.  499, 
affirmed  169  N.  Y.  589,  it  was  held  under  the  former  law  that  the  stock- 
holders' liability  oould  not  be  extended  by  allowing  interest  thereon  from  the 
commencement  of  the  action.  The  present  section  makes  express  provision 
for  interest,  the  purpose  of  which  is  to  discourage  dilatory  tactics  on  the 
part  of  atocldkolders. 

CREDITORS*  RIGHT  TO  SCFE  STOCKHOLDERS.— In  Mosler  Safe  Co.  v. 
Guardian  Trust  Co.,  208  N.  Y.  924,  it  was  held  that,  if  the  superintendent 
refused  to  bring  the  action,  a  creditor  mighrt  do  so.  The  present  law  expressly 
so  provides.    6ee  |g  120,  206>  322. 

WHAT  LAW  GOVERNS.—  In  an  «3tion  begun  before  the  present  Banking 
Law  went  into  effect  the  statute  in  existence  at  the  time  the  action  was 
commenced  governs  the  authority  of  the  superintendent  to  bring  the  action 
and  the  conditions  precedent  thereto  as  well  as  all  questions  of  procedure 
and  evidence,  except  that  the  provisions  of  {  80  authorizing  several  actions 
against  the  stockholders  applies  to  pending  actions.  Richards  v.  Scharmann, 
97  Misc.  143. 

§  81.  Superintendent  may  maintain  action  against  direotorSy  trustees, 
managers  or  officers  for  violation  of  their  official  duties. 

At  any  time  while  the  superintendent  is  in  possession  of  the 
property  and  business  of  any  such  corporation,  he  may  within  six 
years  after  the  cause  of  action  has  accrued  institute  and  maintain 
in  his  name  as  superintendent  of  banks  against  its  directors,  trust- 
tees,  managers  or  officers,  or  any  of  them,  any  action  or  proceed- 
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ing  which  is  vested  in  such  corporation  or  in  the  stockholders  or 
creditors  thereof. 

Sovroe.— New.    See  Gen.  Corp.  Law,  §S  90-92,  post, 

§  82.  Official  acts  of  superintendent  and  details  of  department  busi- 
neu  to  be  made  public. 

The  superintendent  shall  keep  in  his  office,  in  a  place  accessible 
to  the  general  public,  a  bulletin  board  upon  which  he  shall  cause 
to  be  posted  at  noon  on  Friday,  of  each  week  a  detailed  statement, 
signed  by  him  or,  in  case  of  his  absence  from  Albany  or  inability 
to  act,  by  the  deputy  superintendent  in  charge,  giving  the  follow- 
ing items  of  general  information  with  regard  to  the  work  of  the  de- 
partment since  the  preceding  statement: 

1.  The  name  of  every  corporation  and  private  and  individual 
banker  and  personal  loan  broker  whose  certificate  has  been  filed 
for  examination  in  the  office  of  the  superintendent,  its  location  and 
the  date  of  filing  of  such  certificate. 

2.  The  name  and  location  of  every  corporation  and  private  and 
individual  banker  and  personal  loan  broker  authorized  bv  the 
superintendent  to  commence  or  continue  business,  its  capital, 
surplus  and  the  date  of  authorization. 

3.  The  name  of  every  proposed  corporation  and  private  and 
individual  banker  and  personal  loan  broker  which  a  certificate  of 
authorization  has  been  refused  by  the  superintendent,  and  the 
date  and  notice  of  refusal. 

4.  The  name  and  location  of  every  private  banker  whose  affi- 
davit executed  pursuant  to  section  one  hundred  sixty  of  this  chap- 
ter has  been  filed  for  examination  in  the  office  of  the  superin- 
tendent, and  the  date  of  such  filing. 

5.  The  name  and  location  of  every  private  banker  whose  affi- 
davit executed  pursuant  to  section  one  hundred  sixty  of  this  chap- 
ter has  been  accepted  or  refused  by  the  superintendent,  and  the 
date  of  such  acceptance  or  refusal. 

6.  The  name  and  location  of  every  private  banker,  the  accept- 
ance of  whose  affidavit  executed  pursuant  to  section  one  hundred 
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sixty  of  this  chapter  has  been  revoked  by  the  superintendent,  and 
the  date  of  such  revocation. 

7.  The  name  and  location  of  every  private  banker,  personal  loan 
broker,  personal  loan  company  and  foreign  corporation,  whose 
authorization  certificate  or  license  has  been  revoked  by  the  supers 
intendent,  and  the  date  of  such  revocation. 

8.  The  name  of  every  corporation  and  private  and  individual 
banker  and  personal  loan  broker  that  has  been  authorized  by  the 
superintendent  to  change  its  place  of  business,  and  the  date  when 
and  the  places  from  and  to  which  the  change  is  authorized  to  be 
made. 

9.  The  name  of  every  corporation  that  has  applied  to  the  super- 
intendent for  permission  to  open  a  branch  office,  the  date  of  such 
application  and  the  location  of  the  proposed  branch. 

10.  The  name  of  every  corporation  that  has  been  authorized 
by  the  superintendent  to  open  a  branch  office,  the  date  of  ap- 
approval  and  the  location  of  such  branch  office. 

11.  The  name  and  location  of  every  corporation  and  private 
banker  and  personal  loan  broker  authorized  by  the  superintendent 
to  increase  or  reduce  its  capital  stock  or  permanent  capital,  the 
date  of  such  authorization  and  the  amount  of  the  increase  or  re- 
duction. 

12.  The  names  and  locations  of  all  corporations  that  have 
merged  pursuant  to  the  provisions  of  this  chapter  and  the  dates 
of  such  mergers. 

13.  The  name  and  residence  of  every  person  appointed  by  the 
superintendent  as  a  deputy,  examiner  or  employee  in  the  banking 
department,  the  title  of  the  office  to  which  appointed,  the  com- 
pensation paid  and  the  date  of  appointment 

14.  The  date  on  which  a  call  for  a  quarterly  report  by  banks, 
trust  companies  or  private  or  individual  bankers  was  issued  by  the 
superintendent  and  the  day  designated  as  the  day  with  reference 
to  which  such  report  should  be  made. 

15.  The  name  and  location  of  every  corporation  and  private  and 
individual  banker  and  personal  loan  broker  of  whose  property  and 
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business  the  superintendent  shall  have  taken  possession  and  the 
date  of  taking  possession,  and  the  name  and  residaice  of  every 
person  appointed  by  the  superintendent  as  a  special  deputy  super- 
intendent of  banks. 

16.  The  name  and  location  of  every  corporation  and  private 
and  individual  banker  and  personal  loan  broker  which  shall  have 
been  authorized  by  the  superintendent  to  resume  business,  and  the 
date  of  resumption. 

17.  The  name  and  location  of  every  corporation  whose  creditors 
or  depositors  have  been  paid  in  full  by  the  superintendent  and  a 
meeting  of  whose  stockholders  shall  have  been  called,  together  with 
date  of  notice  of  meeting  and  date  of  meeting. 

18.  The  name  and  location  of  every  corporation  subject  to  the 
banking  law  whose  affairs  and  business  shall  have  been  finally 
liquidated  and  the  corporation  dissolved. 

19.  The  name  and  location  of  every  private  and  individual 
banker  and  personal  loan  broker  whose  affairs  have  been  liquidated 
and  business  discontinued. 

20.  The  name  and  location  of  every  corporation  which  has  ap- 
plied for  approval  of  a  change  of  name,  and  the  name  proposed. 

Every  such  statement,  after  having  been  so  posted  for  one  week, 
shall  be  placed  on  file  and  kept  in  the  office  of  the  superintendent 
All  such  statements  shall  be  public  documents  and  at  all  reason- 
able times  shall  be  open  to  public  inspection. 

Source. — Former  §  43  with  additions. 

§  83.  Annual  report  of  superintendent. 

The  superintendent  shall  report  annually  to  the  legislature  as 

follows : 

1.  A  summary  of  the  state  and  condition  of  every  corporation 
and  private  and  individual  banker  and  personal  loan  broker  re- 
quired to  report  to  him  and  from  which  reports  have  been  received 
(luring  the  preceding  year,  at  the  several  dates  to  which  such  re- 
ports refer,  with  an  abstract  of  the  whole  amount  of  capital  re- 
ported by  them,  the  whole  amount  of  their  debts  and  liabilities 
and  the  total  amount  of  their  resources,  specifying  in  the  case  of 
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banks,  trust  companies  and  private  or  individual  bankers  the 
amount  of  lawful  money  held  by  them  at  the  times  of  their  sev- 
eral reports,  and  such  other  information  in  relation  to  such  corpo- 
rations and  bankers  as,  in  his  judgment,  may  be  useful.  Such 
corporations  shall  be  divided  into  classes  so  as  to  correspond  with 
the  designations  thereof  in  section  two  of  this  chapter. 

2.  A  statement  of  all  corporations  and  private  and  individual 
bankers  and  personal  loan  brokers  authorized  by  him  to  do  busi- 
ness during  the  previous  year,  with  their  names  and  locations  and 
the  dates  on  which  their  certificates  were  endorsed  "  approved  " 
by  him  and  on  which  their  respective  authorization  certificates 
were  issued,  particularly  designating  such  as  have  commenced 
business  during  the  year. 

3.  A  statement  of  the  corporations  and  private  and  individual 
bankers  and  personal  loan  brokers  whose  business  has  been  closed 
either  voluntarily  or  involuntarily,  during  the  year,  with  the 
amount  of  their  resources  and  of  their  deposits  and  other  liabili- 
ties as  last  reported  by  them  and  the  amount  of  unclaimed  and 
unpaid  deposits,  dividends  and  interest  held  by  him  on  account 
of  each, 

4.  A  statement  of  the  amount  of  interest  earned  upon  all  un- 
claimed deposits,  dividends  and  interest  held  by  him  pursuant 
to  the  requirements  of  this  chapter. 

6.  Any  amendments  to  this  chapter,  which  in  his  judgment, 
may  be  desirabla 

6.  The  names  and  compensation  of  the  deputies,  clerks,  ex- 
aminers, special  agents  and  other  employees  employed  by  him, 
and  the  whole  amount  of  the  expenses  of  the  department  during 
the  preceding  fiscal  year,  the  amounts  appropriated  by  the  legis- 
lature for  the  expenses  of  the  department  during  such  year,  and 
the  amount,  if  any,  for  which  the  treasury  of  the  state  shall  not 
have  been  reimbursed  at  the  date  of  such  report. 

The  first  part  of  such  report  shall  be  made  on  or  before  the  last 
day  of  the  year,  and  shall  contain  all  matters  herein  specified 
other  than  the  reports  of  corporations  and  individuals  subject  to 
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the  provisions  of  articles  five  to  eleven  of  this  chapter;  and  the 
usual  number  of  copies  for  the  use  of  the  legislature  shall  be 
printed  and  in  readiness  for  distribution  by  the  printer  employed 
to  print  legislative  documents,  and  one  thousand  copies  shall  be 
printed  for  the  use  of  the  department,  the  expense  of  which  shall  be 
charged  to  the  general  expenses  of  the  department  The  other 
parts  of  such  report  may  be  made  on  or  before  the  fifteenth  day 
of  March  in  each  year. 

Source. —  Former  §  25  with  additions. 

CROSS-REFERENCES.—Ab   to  printing  the   reports,  see  State  Printing 
Law,  S§  10,  11. 
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AXTIdiE  m. 

Banks. 

Sectioii    100.  Incorporation;  organization  certificate. 

101.  Notice  of  intention  to  organize. 

102.  Submitting  organization  certificate. 

103.  When  corporate  existence  begins;  conditions  precedent  to  com- 

mencing business. 

104.  National  bank  may  become  state  bank. 

105.  Deposit  of  securities  with  superintendent. 

106.  General  powers. 

107.  Restrictions  on  taking  and  holding  real  estate. 

108.  Restrictions  on   loans,   purchases  of   securities   and   total   lia- 

bilities. 

109.  Restrictions  as  to  entries  in  books;  amortization  of  securities. 

110.  Restriction  on  branch  offices. 

111.  Restrictions  on  deposit  of  bank's   funds  and   on   conduct  of 

business  of  banks  specially  authorized  to  exercise  fiduciary 
powers. 

112.  Reserves  against  deposits. 

113.  Interpleader  in  certain  actions;  costs. 

114.  Rate  of  interest. 

115.  Interest  on  collateral  demand  loans  of  not  less  than  five  thou- 

sand dollars. 

116.  Calculation  of  earnings  for  dividend  period. 

117.  Surplus  fund. 

118.  Dividends. 

119.  Change  of  location. 

120.  Rights  and  liabilities  of  stockholders. 

121.  Assessment  of  stockholders  when  capital  impaired. 

122.  Annual  meeting  of  stockholders. 

123.  Qualifications  of  directors. 

124.  Oath  of  directors. 

125.  Tenure  of  office  of  directors. 

126.  Vacancies  in  board  of  directors. 

127.  Change  of  number  of  directors. 

128.  Annual  meeting  of  directors. 

129.  Monthly  meetings  of  directors. 

130.  Examinations  by  directors. 

131.  Report  of  directors'  examinations. 

132.  Communications  from  banking  department. 

133.  Reports  to  superintendent. 

134.  Annual  report  of  unclaimed  deposits,  dividends  and  interest. 

135.  Bank  to  pay  expenses  incurred  in  its  behalf  by  superintendent. 

136.  Preservation  of  records. 

137.  Change  from  state  to  national  bank. 

138.  Change  from  state  bank  to  trust  company. 
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Section    139.  Restrictions  on  officers,  directors  and  employees. 

140.  Prohibition  against  encroachments  upon  certain  powers  of  banks. 

141.  Prohibition  against  use  of  sign  or  words  indicating  bank. 

142.  Bills  payable  otherwise  than  in  money  prohibited. 

143.  Rights  of  existing  individual  bankers  preserved. 

144.  Conditions  to  be  complied  with  by  foreign  banks  applying  for 

license. 

145.  When  foreign  bank  may  transact  business  in  state. 

146.  Rights  and  privileges  under  license. 

147.  Reports  of  foreign  banks. 

148.  Deposits  of  minors  and  trust  deposits  and  deposits  in  the  names 

of  more  than  one  person. 

149.  Bonds  legal  investment  for  public  funds. 

§  100.  Incorporation;  organization  certificate;  amount  of  capital 
stock. 

When  authorized  by  the  superintendent  of  banks  as  provided 
by  section  twenty-three  of  this  chapter,  five  or  more  persons  may 
form  a  corporation  to  be  known  as  a  bank.  Such  persons  shall 
subscribe  and  acknowledge  an  organization  certificate  in  duplicate, 
which  shall  specifically  state: 

1.  The  name  by  which  the  bank  is  to  be  known. 

2.  The  place  where  its  business  is  to  be  transacted. 

8.  The  amount  of  its  capital  stock,  and  the  number  of  shares 
into  which  such  capital  stock  shall  be  divided,  which  capital  stock 
shall  amount  to  not  less  than : 

(a)  Twenty-five  thousand  dollars,  if  the  place  where  its  busi- 
ness is  to"  be  transacted  is  an  incorporated  or  unincorporated 
village  the  population  of  which  does  not  exceed  two  thousand; 

(b)  Fifty  thousand  dollars,  if  the  place  where  its  business  is 
to  be  transacted  is  an  incorporated  or  unincorporated  village  or  a 
city  the  population  of  which  exceeds  two  thousand  but  does  not 
exceed  thirty  thousand; 

(c)  One  hundred  thousand  dollars,  if  the  place  where  its  busi- 
ness is  to  be  transacted  is  a  city  the  population  of  which  exceeds 
thirty  thousand. 

4.  The  names  and  places  of  residences  of  the  incorporators  and 
the  number  of  shares  subscribed  for  by  each. 

6.  The  term  of  its  existence  which  may  be  perpetuaL 
6.  The  number  of  directors  of  the  bank,  which  shall  not  be  less 
than  five  nor  more  than  thirty,  and  the  names  of  the  incorporators 
who  shall  be  its  directors  until  the  first  annual  meeting  of  stock- 
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holders.  The  incorporators  named  as  directors  must  possess  the 
qualificationB  of  directors  as  to  citizenship  and  residence  specified 
in  section  one  hundred  and  twenty-three  of  this  article ;  and  the 
certificate  shall  recite  that  such  qualifications  are  possessed  by 
such  incorporators. 

Such  certificate  may  provide  for  the  manner  in  which  the  stock 
of  the  corporation  may  be  transferred  and  for  the  number  of 
directors  necessary  to  constitute  a  quorum. 

Soiu:ce.— Former  |  60. 

CONSTITUTIONAL  PROVISIONS  AFFECTING  BANKS.— Article  8,  §  4. 
Special  charters  prohibited;  §  5.  Suspension  of  specie  payment  prohibited; 
I  6.  Registration  of  circulating  notes  —  security  for  redemption  in  specie; 
f  7.  Liability  of  stockholders;  §  8.  Billholders  preferred  in  case  of  insolvency. 

OTHER  STATUTES  AFFECTING  BANKS.—  Banks  are  subject  to  aU  pro- 
visions of  the  General  Corporation  Law  and  the  Stock  Corporation  Law, 
except  such  as  are  made  inapplicable  either  expressly  of  by  necessary  impli- 
cation.   See  Gen.  Corp.  Law,  §  321. 

Executive  Law,  §  82.  Publication  of  notices,  etc.,  in  Albany  paper;  §  101. 
Appointment  of  notaries  for  banks;  §  105-a.  Notaries  who  are  officers,  stock- 
holders, etc. 

Tax  Law,  |  13.  Taxation  of  bank  stock,  post;  |  14.  Place  of  taxation  of 
individual  bank  capital,  post;  §  23.  Banks  to  make  report,  post;  §  24.  Bank 
shares,  how  asessed,  post;  §  25.  Individual  banker,  how  assessed,  post;  §  26. 
Notice  of  assessment,  post;  §  27.  Reports  of  corporations,  post;  §  7.  Collec- 
tion of  taxes  assessed  against  stocks  in  banks,  post;  {  182.  Franchise  tax, 
post;  I  183.  Exemption  from  tax  on  capital  stock,  post;  §191.  Tax  on  foreign 
bankers,  post;  §  192.  Reports  to  Comptroller;  §  197.  Time  for  payment  of 
tax;  §  205.  Exemption  from  other  State  taxes;  (  227.  Prohibition  against 
transfer  of  decedent's  assets;  §  241.  Deposit  of  taxes  by  Comptroller. 

Penal  Law,  ||  290-305,  660-668,  post. 

CROSS-REFERENCES.— Definition  of  "bank,"  see  i  2;  of  "population," 
see  i  3. 

Directors,  see  H  122-131. 

Similar  provisions  in  case  of  trust  company,  see  §  180;  of  savings  bank, 
see  i  230  of  investment  company,  see  S  290;  of  safe  deposit  company,  see 
f  315;  of  personal  loan  company,  see  §  340;  of  savings  and  loan  associaton, 
see  $  375 ;  of  land  bank,  see  §  421 ;  of  credit  union,  see  §  450. 

As  to  qualifications  of  incorporators,  see  Gren.  Corp.  Law,  |  4,  post. 

As  to  corporate  names,  see  Gen.  Corp.  Law,  §  6,  post. 

As  to  amended  and  supplemental  certificates,  see  Gen.  Corp.  Lav,  f  7,  post 

As  to  extension  of  corporate  existence,  see  Gen.  Corp.  Lav,  f  87»  pott. 
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Transfer  of  stock,  see  Stock  Coi^.  Law,  |  50  et  seq,  ipost. 

STATUTE  MUST  BE  COMPLIED  WITH.— To  eflfect  a  valid  organization 
all  the  substantial  requirements  of  tiie  act  must  be  complied  with.  Valk  v. 
Crandall,  1  Saudi,  Cti.  179. 

THE  NAMES  OF  THE  PROPOSED  INCORPORATORS  must  be  the  same 
as  those  stated  in  the  notice  of  intention  required  by  §  101. 

Atty.-Gen.  Rep.   (1909)   716. 

CERTIFICATE  CANNOT  PROVIDE  FOR  PREFERRED  STOCK.— Opinion 
that  certificate  of  incorporation  of  State  bank  cannot  provide  for  the  creation 
of  preferred  stock.    Atty.-Gen.  Rep.   (1902)   251. 

Under  chap.  609  of  1920,  amending  §  61  of  the  Stock  Corp.  Law,  a  domestic 
stock  corporation  may  issue  preferred  as  well  as  common  stock,  regardless  of 
the  provisions  of  any  statute  under  which  it  was  organised.  Atty.-Gen.  Rep. 
Oct.  21,  1920. 

EFFECT  OF  EXPIRATION  OF  CORPORATE  EXISTENCE.— There  is  no 
provision  of  law  permitting  the  revival  of  the  corporate  existence  of  a  bank 
whose  corporate  existence  has  expired.  In  such  case  the  bank  must  reincor- 
porate or  seek  legislative  relief.    Atty.-Gen.  Rep.  (1911)  vol.  2,  p.  3. 

PROOF  OF  CORPORATE  EXISTENCE.— In  an  action  by  a  banking  cat- 
poration  its  corporate  existence  is  sufiicently  established  by  proof  of  due 
filing  of  the  certificate  in  the  county  clerk's  office  and  of  its  user  of  corporate 
powers  under  c<5lor  of  incorporation.  Leonardsville  Bank  v.  Willard,  25  N.  Y. 
574.  

TRANSFER  WHERE  STOCKHOLDER  INDEBTED  TO  BANK.— This 
question  is  controlled  by  section  51  of  the  Stock  Corporation  Law,  post. 
Cases  dealing  with  bank  stock  in  this  connection  are  Gibbs  v.  Long  Island 
Bank,  83  Hun  92,  aflfd  151  N.  Y.  657;  Leggett  v.  Bank  of  Sing  Sing,  24 
N.  Y.  283;  Bank  of  Attica  v.  Manufacturers',  etc.,  Bank,  20  N.  Y.  501; 
Reynolds  v.  Bank  of  Mt.  Vernon,  6  App.  Div.  62,  aff^d  158  N.  Y.  740. 

CHANGE  OF  NAME.— Under  Gen.  Corp.  Law  §  60,  poet,  an  applicaUon 
by  a  banking  corpoTati<Mi  for  leave  to  change  its  name  must  be  approved  by 
the  superintendent.    Atty.-Gen.  Rep.  (1900)  225;  Atty.-Gen.  Rep.  (1902)  186. 

Corporate  Existence.  A  banking  corporation  has  power  to  extend  its 
corporate  existence  perpetually.    Atiy,-Gen,  Rep.,  Jan.  13,  1919. 

§  101.  Notice  of  intexLtion  to  organise;  filing,  publication  and 
service  upon  existing  banks  and  trust  companies. 

At  the  time  of  executing  such  organization  certificates,  the  pro- 
posed incorporators  shall  sign  a  notice  of  intention  to  organize 
such  bank  which  shall  specify  their  names,  the  name  of  the  pro- 
posed corporation,  the  amount  of  its  capital  stock  and  its  location 
as  set  forth  in  the  organization  certificate.  The  original  of  such 
notice  shall  be  filed  in  tbe  office  of  the  superintendent  of  banks 
within  sixty  days  after  the  date  of  its  execution  and  a  copy  thereof 
shall  be  published  at  least  once  a  week  for  four  successive  weeks 
in  a  newspaper  designated  by  the  superintendent  as  provided  in 
section  twenty  of  this  chapter,  such  publication  to  be  commenced 
within  thirty  days  after  such  designation.    A  copy  of  such  notice 
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shall,  at  least  fifteen  days  before  the  organization  certificate  is 
filed  with  the  superintendent  for  examination,  be  served  upon 
each  state  bank  and  trust  company  organized  and  doing  business 
in  the  village,  borough  or  city,  if  in  a  city  not  divided  into 
boroughs,  specified  as  the  location  of  the  proposed  bank,  by  mail- 
ing, such  copy,  postage  prepaid,  to  said  banks  and  trust  companies. 

Source. —  Former  §  61.  Filing  original  notice  within  sixty  days  after  its 
execution,  and  serving  copy  of  notice  upon  trust  companies,  are  new. 

CROSS-REFERENCES.— Duties  of  superintendent  upon  receipt  of  notice 
of  intention,  see  §  20. 

Similar  provision  as  to  trust  companies,  see  §  181;  as  to  savings  banks, 
see  S  231. 

NAMES  OF  PROPOSED  INCORPORATORS.— A  notice  of  intention  was 
published  containing  five  names  as  proposed  incorporators.  The  organization 
certificate  filed  thereafter  with  the  superintendent  contained  the  same  five 
names  and  five  additional  names.  The  Attorney -General  was  of  the  opinion 
that  this  was  not  a  compliance  with  the  statutory  requirements;  that  the 
names  in  the  certificate  must  be  identical  with  those  in  the  notice  of  intention. 
Atty.-Gen.  Rep.  (1909)  716. 

§  102.  Submitting  organization  oertificate  to  superintendent;  proof 
of  publication  and  service  of  notice  of  intention. 

After  the  lapse  of  at  least  twenty-eight  days  from  the  date 
of  the  first  due  publication  of  the  notice  of  intention  to  organ- 
ize and  within  ten  days  after  the  date  of  the  last  publication 
thereof;  the  organization  certificate,  executed  in  duplicate,  shall 
be  submitted  to  the  superintendent  of  banks  at  his  office  to- 
gether with  affidavits  or  other  evidence  satisfactory  to  him 
showing  due  publication  and  service  of  the  notice  of  intention  to 
organize  prescribed  in  section  one  hundred  and  one  of  this  article. 

Source. —  Former  IS  60,  62.    The  language  is  new. 

CROSS-REFERENCES.— Superintendent  prohibited  from  filing  defective 
certificate,  see  §  21. 

Filing  certificate  "for  examination/'  see  §  22. 

Inyestigation  of  proposed  bank  and  refusal  or  approval  by  superintendent, 
see  S  23. 

Issuance  of  authorization  certificate,  see  §  24. 

Similar  provisions  as  to  trust  companies,  see  §  182;  as  to  savings  bankb, 
see  S  232;  as  to  investment  companies,  see  §  200;  as  to  safe  deposit  com- 
panies, see  §  315;  as  to  personal  loan  companies,  see  §  340;  as  to  savings  and 
loan  associations,  see  §  375;  as  to  land  bank,  see  §  421;  as  to  credit  unions, 
see  S  450. 
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i  103.  When  corporate  existence  begins;  conditions  precedent  to 
commencing  business. 

When  the  superintendent  shall  have  endorsed  his  approval  ini 
the  organization  certificate  as  provided  by  section  twenty-threi' 
of  this  chapter,  the  corporate  existence  of  the  bank  shall  b^in, 
and  it  shall  then  have  power  to  elect  officers  and  transact  such 
other  business  as  relates  to  its  organization.  But  the  bank  shall 
transact  no  other  business  until : 

1.  All  of  its  capital  stock  shall  have  been  fully  paid  in  cash  and 
an  affidavit  stating  that  it  has  been  so  paid,  subscribed  and  sworn 
to  by  its  two  principal  officers,  shall  have  been  filed  in  the  clerk's 
office  of  the  county  in  which  its  principal  office  is  located,  and  a 
certified  copy  thereof  in  the  office  of  the  superintendent; 

2.  It  shall  have  made  the  deposit  with  the  superintendent  re- 
quired by  section  one  hundred  five  of  this  article; 

3.  The  superintendent  shall  have  duly  issued  to  it  the  author- 
ization certificate  specified  in  section  twenty-four  of  this  chapter. 

Source. —  The  provision  as  to  when  corporate  existence  shaU  begin  is  new. 
The  requirement  that  the  capital  stock  shall  have  been  fully  paid  in  cash  is 
taken  from  former  §  68.  The  requirement  of  an  affidavit  that  it  has  been 
so  paid  comes  from  former  §  13.  The  requirement  as  to  the  deposit  with  the 
superintendent  is  derived  from  former  §  76.  The  requirement  as  to  the  au- 
thorization certificate  comes  from  former  §  32. 

CROSS-REFERENCES.— Similar  provision  as  to  trust  companies,  see  § 
183;  as  to  savings  banks,  see  §  233;  as  to  investment  companies,  see  §  291; 
as  to  safe  deposit  companies,  see  §  316;  as  to  personal  loan  companies,  see 
S  341;  as  to  savings  and  loan  associations,  see  §  377;  as  to  land  bank,  see 
§  423;  as  to  credit  unions,  see  §  452. 

Conditions  precedent  to  transacting  business  as  private  banker,  see  §  152; 
as  personal  loan  broker,  see  §  361. 

Forfeiture  of  corporate  rights  by  not  commencing  business,  see  §  485. 

PROOF  OF  CORPORATE  EXISTENCE.— A  deposit  of  securities  with  the 
banking  department  need  not  be  proved  to  show  corporate  existence  in  an 
action  by  the  bank.     Leonardsville  Bank  v.  Willard,  25  N.  Y.  574. 

§  104.  National  bank  may  become  state  bank;  procedure  and  effect 
thereof. 

Any  banking  corporation  organized  under  the  laws  of  the 
United  States  and  doing  business  in  this  state  may  become  an  in- 
corporated bank  of  this  state  with  all  the  powers  and  subject  to  all 
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the  obligation  and  duties  of  banks  organized  under  the  provisions 
of  this  article,  provided  such  banking  corporatioi^  has  authority 
by  virtue  of  any  law  of  ihe  United  States,  to  dissolve  its  organiza- 
tion as  a  national  banking  corporation.  A  national  banking  cor- 
poration desiring  to  become  such  an  incorporated  bank  of  this 
state  shall  proceed  in  the  following  manner: 

1.  It  shall  take  such  action,  in  the  manner  prescribed  or  au- 
thorized by  the  laws  of  the  United*  States,  as  shall  make  its  dissolu- 
tion as  a  national  banking  corporation  effective  at  a  future  date 
certain. 

2.  A  majority  of  its  directors  shall  thereafter  and  before  the 
time  when  its  dissolution  becomes  effective,  subscribe  and  acknowl- 
edge in  duplicate  upon  the  Authority  in  writing  of  the  owners  of 
at  least  two-thirds  of  its  capital  stock,  the  organization  certificate 
required  by  section  one  hundred  of  this  article,  and  attach  thereto 
copies  of  .the  said  written  authority  of  stockholders  and  the  resolu- 
tion fixing  the  date  at  which  its  dissolution  as  a  national  banking 
association  Khali  become  effective,  executed  in  the  same  manner 
as  said  certificates. 

3.  It  shall  thereupon,  and  before  the  time  when  its  dissolution 
becomes  effectwe,  submit  such  certificate  in  duplicate,  with  the 
authority  of  stockholders  and  resolution  attached  thereto,  to  the 
superintendent  at  his  office. 

4.  If  the  superintendent  shall  endorse  his  approval  on  the  or- 
ganization, certificate  as  provide<J  in  section  twenty-three  of  this 
chapter,  its  corporate  existence  as  a  state  bank  shall  begin  as  soon 
as  its  dissolution  as  a  national  banking  corporation  becomes  effect- 
ive. But  such  bank  shall  transact  no  business  as  a  state  bank 
other  than  that  relating  to  its  organization  until  it  shall  have  com- 
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plied  with  the  conditions  precedent  to  commencing  business  pre- 
scril)ed  by  section  one  hundred  three  of  this  article. 

5.  At  the  time  when  the  corporate,  existence  of  said  state  bank 
begins  all  the  property  of  the  said  national  banking  corporation, 
including  all  its  rights  title  and  interest  in  and*  to  all  property 
of  whatsoever  kind,  whether  real,  personal  or  mixed,  and  things 
in  action,  and  every  right^  privilege,  inter^t  and  asset  of  any 
conceivable  value  or  ^benefit  then  existing^  belonging  or  pertain- 
ing to  it,  or  which  would  inure  to  it,  shall  immediately  by  act 
of  law  and  without  any  conveyance  or  transfer,  and  without  any 
further  act  or  deed,  be  vested  in  and  become  the  property  of  such 
state  bank,  which  shall  have,  hold  and  enjoy  the  same  in  its  own 
right  as  fully  and  to  the  same  extent  as  the  sOune  was  possessed, 
held  and  enjoyed  by  said  national  banking  corporation;  and  sucli 
state  bank  shall  be  deemed  to  be  a  continuation  of  the  entity  and 
of  the  identity  of  said  national  banking  corporation,  operating 
under  and  pursuant  ta  the  laws  of  this  state,  and  all  the  rights, 
obligations*  and  relations  of  siiid  national  banking  corporation  to 
or  in  respect  to  any  person,  estate,  creditor,  depositor,  trustee 
or  beneficiary  of  any  trust,  and  in  or  itt  respect  to  any  executor- 
ship or  trusteeship  or  other  trust  or  fiduciary  function,  shall 
remain  unimpaired,  and  such  state  bank,  as  of  said  beginning  of 
its  corporate  existence,  shall  by  operation  of  this  section  succeed 
to  all  such  rights,  obligations,  relations  and  trusts,  and  the  duties 
and  liabilities  connected  i;herewith,  and  shall  execute  and  perform 
eadi  and  every  sucb  trust  or  relation  in  the  same  manner  as  if 
such  state  bank  had  itself  assumed  the  trust  or  relation,  including 
the  obligations  and  liabilities  connected  therewith.  If  said 
national  banking  corporation  is  acting  as  administrator,  co-ad- 
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ministrator,  executor,  co-executor,  trustee,  or  co-trustee  of  or  in. 
'respect  to  any  estate  or  trust  being  administered  under  the  laws 
of  this  state,  such  relation,  as  well  as  any  other  or  similar  fiduciary 
relations,  and  all  rights,  privileges,  duties,  and  obligations  con- 
nected therewith  shall  remain  unimpaired  and  shall  continue 
into  and  in  said  state  bank,  from  and  m  of  the  said  beginning  of 
its  corporate  existehfee,  irrespective  of  the  dkte  when  any  such- 
relation  may  have  been?  created  or  established  and  irrespective  of 
the  date  of  any  trust  agreement  relating  thereto  or  the  date 
of  the  death  of  any  testator  or  decedent  whose  estate  is  being 
so  administered.  Neither  the  act  of  said  national  banking  cor- 
poration, under  subdivision  one  of  this  section,  in  fixing  the  date 
of  or  providing  for  its  liquidation  or  dissolution,  nor  its  liquidation 
or  dissolution  under  the  national  banking  laws,  nor  any  other  thing 
done  in  connection  with  the  change  from  a  national  to  a  state 
bank,  shall,  in  respect  to  any  such  executorship,  trusteeship  or 
similar  fiduciary  relation,  be  deemed  to  be  or  to  effect,  under  the 
lawB  of  this  state,  a  renunciationr  or  revocation  of  any  letters  of 
administration  or  letters  testamentary  pertaining  to  such  relation, 
«or  a  removal  or  resignation  from  any  such  executorship  or 
trusteeship,  nor  i^iall  the  same  be  deemed  to  be  of  the  same  effect 
as  if  the  executor  or  trustee  had  died  or  otherwise  becpme  incom- 
petent to  act. 

6.  The  directors  of  said  national  banking  corporation  in  office 
at  the  time  of  its  dissolution  shall  be  the  directors  of  the  bank 
created  in  pursuance  hereof  until  the  first  annual  election  of 
directors  thereafter,  and  shall  have  power  to  take  all  necessary 
measures  to  perfect  its  organization,  and  to  adopt  such  regula- 
tions concerning  its  business  and  management  as  may  be  proper 
and  not  inconsistent  with  law. 
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Source. —  Former  §  82.  The  procedure  is  conformed  ae  nearly  as  pomible 
to  that  provided  for  the  organization  of  a  state  bank. 

Amended  hy  L.  1921,  ch.  20.    In  effect  March  3,  1921. 
GBOSS-REFERENCES.— Changes   from   state  bank   to  national  bank,  see 
il37. 

§  106.  Deposit  of  securities  with  superintexidemt. 

Every  bank  shall,  until  an  order  of  the  supreme  court  is  ob- 
tained dedaring  its  business  closed,  keep  on  deposit  with  the 
superintendent  of  banks  as  a  pledge  of  good  faith  and  as  a  guaranty 
of  compliance  with  the  provisions  of  this  chapter,  interest  bearing 
stocks  or  bonds  of  this  state  or  of  the  United  States  to  the  amount 
of  one  thousand  dollars,  which  shall  be  registered  in  the  name  of 
the  superintendent  of  banks  of  the  state  of  New  York  in  trust 
for  such  bank.  Every  such  bank  authorized  by  the  superintend- 
ent to  act  in  any  fiduciary  capacity  shall  be  required  to  deposit 
additional  securities  with  the  superintendent  of  banks  of  the  kind 
and  in  the  amount  which  would  be  required  of  a  trust  company 
having  the  same  capital  and  located  in  a  place  of  the  same  popula- 
tion under  the  provisions  of  section  one  hundred  and  ei^ty-four 
of  this  chapter.  Such  securities  ehall  be  registered  in  the  name 
of  the  superintendent  of  banks  of  the  state  of  New  York  as  trustee 
for  the  beneficiaries  of  private  and  court  trust  funds  held  by  such 
bank  and  securities  so  deposited  shall  be  held  for  the  protection  of 
such  private  and  court  trusts  and  subject  to  sale  and  transfer,  and 
to  the  disposal  of  the  proceeds  thereof  by  the  superintendent  only 
on  the  order  of  a  court  of  competent  jurisdiction.  The  bank,  so 
long  as  it  shall  continue  solvent  and  comply  with  the  laws  of  the 
state,  may  be  permitted  by  the  superintendent  to  collect  the 
interest  on  the  securities  so  deposited  and  from  time  to  time  to 
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exchange  such  securities  for  others  as  provided  by  section  thirty- 
five  of  this  chapter,  and  may  examine  and  compare  such  securities 
as  provided  by  section  thirty-six  of  this  chapter.  In  case  of  the 
involuntary  liquidation  of  any  such  bank  authorized  to  act  in  a 
fiduciary  capacity,  the  proceeds  of  the  sale  of  such  additional 
securities  deposited  by  it  shall  be  applied  in  the  first  instance  to 
the  payment  pro  rata  of  the  claims  of  the  beneficiaries  of  such 
private  and  court  trusts. 

Source. —  Former  §  76. 

Amended  by  L.  1919  ch.  159,  in  effect  Apr.  9,  1919. 

CROSS-REFERENOES.— How  securities  held  by  superintendent  and  right 
to  interest  thereon,  see  §  33. 

Application  of  interest  or  proceeds  in  payment  of  assessments  or  penalties, 
see  i  34. 

Exchange  of  securities  and  withdrawal  of  excess,  see  S  35. 

Examination  and  comparison  of  securities,  see  S  30. 

Return  of  securities,  see  S  37. 

Application  of  this  section  to  individual  banker,  see  {  143. 

Deposit  of  securities  by  private  banker,  see  §  161;  by  trust  company,  see 
§  184;  by  domestic  investment  company,  eee  |  292;  by  foreign  investment 
company,  see  §  306. 

§  106.  General  powers. 

In  addition  to  the  powers  conferred  by  the  general  and  stock 
corporations  law,  every  bank  shall,  subject  to  the  restrictions  and 
limitations  contained  in  this  article,  have  the  following  powers : 

1.  To  exercise  by  its  board  of  directors  or  duly  authorized 
officers  or  agents,  subject  to  law,  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business  of  banking;  by  discount- 
ing and  negotiating  promissory  notes,  drafts,  bills  of  exchange 
and  other  evidences  of  debt;  by  receiving  deposits;  by  buying 
and  selling  exchange,  coin  and  bullion,  and  by  lending  money 
on  real  or  personal  security. 

2.  To  accept  for  payment  at  a  future  date,  drafts  drawn  upon 
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it  by  its  customers  and  to  issue  letters  of  credit  authorizing  the 
holders  thereof  to  draw  drafts  upon  it  or  its  correspondents  at 
sight  or  on  time  not  exceeding  one  year. 

3.  To  purchase  and  hold  any  stocks  or  bonds  or  interest-bearing 
obligations  of  the  United  States  or  of  the  state  of  New  York  or  of 
any  city,  county,  town  or  village  of  this  state,  the  interest  on  which 
is  not  in  arrears. 

4.  To  purchase  and  hold,  for  the  purpose  of  becoming  a  member 
of  a  federal  reserve  bank,  so  much  of  the  capital  stock  thereof  as 
will  qualify  it  for  membership  in  such  reserve  bank  pursuant  to 
an  act  of  congress,  approved  December  twenty-three,  nineteen 
hundred  and  thirteen,  entitled  the  "federal  reserve  acf ;  to 
become  a  member  of  such  federal  reserve  ba^ik,  and  to  have  and 
exercise  all  powers,  not  in  conflict  with  the  laws  of  this  state, 
which  are  conferred  upon  any  such  member  bank  by  the  "  federal 
reserve  act."  Such  member  bank  and  its  directors,  oflScers  and 
stockholders  shall  continue  to  be  subject,  however,  to  all  liabilities 
and  duties  imposed  upon  them  by  any  law  of  this  state  and  to  all 
the  provisions  of  this  chapter  relating  to  banks. 

5.  To  purchase  and  hold  the  stock  of  any  safe  deposit  company 
organized  and  existing  under  the  laws  of  the  state  of  New  York 
and  doing  business  on  premises  owned  or  leased  by  the  bank;  pro- 
vided that  the  purchasing  and  holding  of  such  stock  is  first  duly 
authorized  by  resolution  of  the  board  of  directors  of  the  bank  and 
by  the  written  approval  of  the  superintendent  of  banks  stating  the 
number  and  amount  of  the  shares  which  the  bank  may  purchase 
and  hold;  to  purchase  and  hold  to  an  amount  not  in  excess  of 
ten  per  centum  of  the  capital  and  surplus  of  such  bank,  the  capital 
stock  of  any  investment  company  qualified  to  exercise  the  powers 
specified  in  subdivision  one-a  of  section  two  hundred  and  ninety- 
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three  of  the  banking  law  and  the  capital  stock  of  any  foreign 
banking  corporation  licensed  to  do  business  in  this  state  and  the 
capital  stock  of  any  corporation  organized  under  section  twenty- 
five-a  of  the  federal  reserve  act  and  having  its  home  office  in  the 
state  of  New  York. 

6.  To  purchase,  hold  and  conv^  real  property  for  the  following 
purposes: 

(a)  A  plot  whereon  there  is  or  may  be  erected  a  building  or 
buildings  suitable  for  the  convenient  transaction  of  its  business, 
from  portions  of  which  not  required  for  its  own  use  a  revenue  may 
be  derived. 

(b)  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  business. 

(c)  Such  as  it  shall  purchase  at  sales  under  judgments,  decrees 
or  mortgages  held  by  it. 

7.  To  receive,  upon  terms  and  conditions  to  be  prescribed  by 
the  bank,  upon  deposit  for  safekeeping,  bonds,  mortgages,  jewelry, 
plate,  stocks,  securities  and  valuable  papers  of  any  kind  and  other 
personal  property,  for  hire,  and  to  let  out  receptacles  for  safe 
deposit  of  personal  property. 

8.  When  specially  authorized  by  the  superintendent  of  banks 
to  act  as  trustee,  executor,  administrator,  registrar  of  stocks  and 
bonds,  guardian  of  estates,  assignee,  receiver,  committee  of  estates 
of  lunatics,  or  in  any  other  fiduciary  capacity  in  which  trust  com- 
panies are  permitted  to  act.  Banks  in  such  cases  shall  not  be 
required  to  give  any  bond  unless  the  court  or  officer  making  the 
appointment  shall  require  it,  in  which  event  such  banks  shall  have 
power  to  execute  such  bond. 

No  official  oath  shall  be  required  of  any  bank  acting  in  any  such 
fiduciary  capacity. 

Subd.  5  amended  hj  L.  1918,  ch.  98  and  L.  1921,  ch.  242.    In  effeat  April  20, 

1921. 
Subd.  8  added  by  L.  1919,  ch.  159.    In  effect  April  9,  1919. 

Source. —  Former  §  66.  SubdiviBions  2  and  4  are  new,  as  is  also  tbe  power 
given  in  mibdivision  1  to  lend  money  on  real  security.  The  (provisions  regard- 
ing circulating  notes  have  been  omitted.     In  ^bdivision  6,  paragraph   (a) 
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(fonner  subdiyiaion  4,  paragraph  a)  the  power  to  derive  rerenue  fnmi  the 
office  building  is  new.    Subdivision  7  is  new. 

CROSS-REFERENCES.—  Powers  of  trust  companies,  see  i  196,  subd.  11. 

Powers  of  corporations  in  general,  see  Gen.  Corp.  Law,  S|  10,  11 ;  acquisition 
of  real  property,  id.  SS  13,  14. 

It  would  not  be  proper  for  the  Superintendent  of  Banks  to  approve  a 
certificate  of  incorporation  of  a  bank  which  provided  that  such  bank  **  shall 
have  all  the  powers  specified  in  section  100,  except  that  it  may  not  discount 
or  negotiate  promissory  notes  or  other  commercial  paper."  Attorney-General 
Rep.,  Aug.  12^  1915. 

SUBDIVISION  1. 
"TO  EXERCISE  BY  ITS  BOARD  OF  DIRECTORS."— The  powers  tiioa 
conferred  relate  exclusively  to  the  conduct  of  the  affairs  of  the  bank  as  a 
"  going  concern."  No  authority  appears  to  be  given  to  the  board  to  wind  up 
the  affairs  of  the  bank,  or  to  determine  when  it  shall  go  into  liquidation. 
Assets  Realization  Co.  v.  Howard,  70  Misc.  651,  673,  affirmed  152  App.  Diy. 
900,  and  "211  N.  Y.  430. 

"  BY  DISCOUNTING."—  The  purchase  of  a  promissory  note  for  a  sum  less 
than  its  face  is  a  *'  discount "  within  the  meaning  of  this  section.  Atlantic 
State  Bank  v.  Savery,  «2  N.  Y.  291. 

BY  RECEIVING  DEPOSITS.— Banks  and  trust  companies  may  accept 
deposits  made  upon  conditions  that  notice  in  writing  may  be  required  a  speci- 
fied niunber  of  days  before  withdrawal.  Such  deposits  may,  with  the  consent 
of  the  bank  or  trust  company  be  withdrawn  without  notice.  Such  action  is 
not  in  violation  of  section  290  of  the  Penal  Law  unless  it  is  pursuant  to  an 
agreement  to  that  effect  made  at  or  before  the  time  of  the  deposit.  Atty.-Gen. 
Rep.,  April  9,  1914. 

Held  that  under  this  a  bank  had  authority  to  receive  from  depositors  and. 
dealers  uncurrent  bank  notes  or  bills  of  other  banks  at  a  discount  equal  to 
the  current  rate  of  exchange.    People  v.  Metropolitan  Bank,  7  How.  Pr.  144. 

EFFECT  OF  LOAN  ON  UNAUTHORIZED  SECURITY.— The  fact  that  a 
bank  has  lent  money  on  a  kind  of  security  which  it  is  not  authorized  to 
receive  will  not  entitle  the  borrower  to  recover  the  proceeds  of  such  collateral 
after  it  has  been  sold  by  the  bank  ui>on  nonpayment  of  the  loan.  National 
Bank  v.  Stewart,  107  U.  S.  676. 

INCIDENTAL  POWERS.— The  power  to  receive  special  deposits  is  inci- 
dental to  the  business  of  banking.  The  term  ''special  deposits"  includes 
money,  securities  and  other  valuables  delivered  to  banks,  to  be  specially  kept 
and  redelivered.    Pattison  v.  Syracuse  Nat.  Bank,  80  N.  Y.  82. 

An  agreement  by  a  bank  to  procure  a  release  of  a  mortgage  held  by  a  third 
person,  although  not  primarily  an  agreement  relating  to  banking,  if  made 
to  secure  the  payment  of  a  debt  due  to  the  bank,  is  not  ultra  virea.  McCraith 
V.  Nat.  Mohawk  Val  Bank,  104  N.  Y.  414. 
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POWER  TO  TAKE  TITLE  TO  SECURITIES.— A  banking  corporation  nec- 
essarily has  power  to  take  title  to  such  securities  as  it  is  allower  to  transfer 
to  the  superintendent.    Comstock  v.  Willoughby,  Lalor  271. 

THE  POWER  TO  BORROW  MONEY  is  incidental  to  the  banking  business, 
as  is  the  power  to  issue  the  obligations  of  the  bank  payable  at  a  future  day 
to  secure  the  loan.    Curtis  v.  Leavitt,  16  N.  Y.  9. 

A  bank  can  borrow  money  for  such  purposes  only  as  relate  to  the  ordinary 
business  of  a  bank.    LeayiU  v.  Yates,  4  Edw.  Ch.  134. 

The  cashier  of  a  bank  has,  as  incident  to  his  office,  implied  authority  to 
borrow  money  for  it  and,  in  the  absence  of  any  statutory  restraint,  to  pledge 
its  property  or  funds  as  security  for  the  loan.    Coats  y.  Donnell,  94  N.  Y.  168. 

POWERS  EXCLUDED.— A  banking  corporation  has  no  power  to  subscribe 
for  the  stock  of  a  railroad  corporation.  **  The  language  employed  in  the  act 
defines  their  powers  and  duties,  and  excludes  by  necessary  implication  a 
capacity  to  carry  on  any  other  business  than  that  of  banking,  and  the  adop- 
tion of  any  other  methods  for  the  prosecution  of  such  business  than  those 
specifically  pointed  out  by  the  statute."    Nassau  Bank  t.  Jones,  95  N.  Y.  115. 

It  is  no  part  of  the  general  business  of  a  bank  to  act  as  an  agent  in  select- 
ing attorneys  and  c(»npromising  claims  for  outside  parties.  Ryan  v.  Manu- 
facturers, etc.,  Bank,  9  Daly  308. 

A  bank  has  no  power  to  make  an  accommodation  endorsement  of  a  note* 
which  it  does  not  own  and  in  which  it  has  no  interest.  Morford  V.  Farmers' 
Bank,  26  Barb.  568. 

A  steamship  company  or  its  agent  cannot  engage  in  the  business  of  trans- 
mitting moneys  unless  the  steamship  company  actually  maintains  a  trans- 
Atlantic  line  of  steamships.    Atty.-Gen.,  Dec.  17,  1917. 

The  New  York  agency  of  a  bank  of  a  foreign  country  cannot  under  the 
statute  receive  deposits  to  transmit  to  said  country.  Atty.-Gen.,  April  11, 
1918. 

SUBDIVISION  2 

The  power  granted  by  this  subdivision  to  deal  in  acceptance  is  much  broader 
than  the  acceptance  provisions  of  the  federal  reserve  act,  which  reads  as  fol- 
lows (section  13) :  ''Any  member  bank  may  accept  drafts  or  bills  of  exchange 
drawn  upon  it  and  growing  out  of  irdnsactiona  involving  the  importation  or 
exportation  of  goods  having  not  more  than  siw  months  eight  to  nm;  but  no 
bank  shall  accept  such  bills  to  an  amount  equal  at  any  time  in  the  aggregate 
to  more  than  one-half  its  paid-up  capital  stock  and  surplus," 

SUBDIVISION  8 

PURCHASE  OF  STOCKS  OF  OTHER  STATES.— A  bank  has  no  power  to 
deal  in  stocks  of  other  States,  except  to  take  them  as  security  for  loans  or  in 
payment  of  loans  or  debts.  Talmadge  v.  Pell,  7  N.  Y.  328;  Bank  Commis- 
sioners V.  St  Lawrence  Bank,  7  N.  Y.  513;  Austin  v.  Daniels,  4  Denio  299. 

Xotes  payable  with  interest  at  a  future  date,  given  by  a  bank  in  payment 
for  the  stocks  of  another  State,  held  void.  Bank  Commissioners  v.  St  Law- 
rence Bank,  7  N.  Y.  513. 
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COLLATERAL.— -A  bank  lent  money  upon  the  security  of  a  certificate 
of  fltock.  The  loan  not  being  paid,  the  bank  imdertook  to  eell  the  collateral 
but  it  turned  out  that  the  certificate  had  been  frauduently  issued,  and  the 
purchaser  refused  to  take  it.  The  bank  having  sued  the  corporation  to  com- 
pel a  transfer  tci  it  of  the  stock  on  the  latter's  books,  it  was  held  that  de- 
fendant could  not  set  up  that  the  stock  -was  not  a  security  which  the  bank 
was  empowered  to  take  and  hold.  "That  question  could  only  be  raised  by 
the  State  authorities."  Fifth  Ave.  Bank  v.  Forty-Second  St,  etc.,  R,  Co., 
17  N.  Y.  Supp.  826,  aflTd  137  N.  Y.  231. 

SUBDIVISION  4. 

See  it  112  and  197  regarding  reserve  requirements  of  banks  and  tru^t  com- 
panies joining  federal  reserve  ^^t^n.  The  purpose  of  the  revisers  in  incorpo- 
rating these  provisions  was  to  encourage  support  of  the  federal  experiment 
represoited  by  the  federal  reserve  bank  plan. 

SUBDIVISION  5. 
State  Banks  may  not  purchase  the  stock  of  corporations  formed  under  the 
Edge  Law.    Atty.-Gen.  Rep.,  Feb.  16,  1921. 

SUBDIVISION  6. 

POWER  TO  ASSIGN  OR  CONVEY  PROPERTY.— A  bank  may  assign  or 
convey  any  property  held  by  it  and  may  enter  into  the  common  covenants  of 
of  guaranty  or  warranty,  on  making  such  assignment  or  conveyance.  Talman 
T.  Rochester  City  Bank,  18  Barb.  123. 

SUBDIVISION  7. 

Where,  upon  payment  of  a  loan,  the  bank,  instead  of  returning  the  col- 
lateral, gives  the  owner  a  receipt  stating  that  it  retains  such  collateral  for 
use  as  security  for  loans  that  may  be  tibereafter  made,  or  for  safekeeping, 
subject  to  the  owner's  order,  the  bailment  is  <Mie  for  mutual  benefit  and  the 
bank  is  liable  for  failure  to  exercise  ordinary  and  reasonable  care  and  dili- 
gence in  the  safe-keeping  of  such  collateral.  Onderdirk  v.  Central  Nat.  Bank, 
119  N.  Y.  263. 

Note. —  The  special  remedies  given  by  §  331  apply  exclusively  to  safe  deposit 
companies  and  consequently  these  matters  should  be  covered  by  contract. 

SUBDIVISION  8. 
A  bank  has  the  right  to  mingle  all  Liberty  Bond?  left  with  it  for  safe 
keeping  by  different  owners,  provided  it  is  in  a  position  to  return  a  similar 
bond  of  the  same  amount,  series  issue,  or  denomination.     Atty.-Gen.  Rep., 
July  14,  1919. 

§  107.  Beitriotions  on  taking  and  holding  real  estate. 

All  real  estate  purchased  by  any  bank  or  taken  by  it  in  settle- 
ment of  debts  due  it,  shall  be  conveyed  to  it  directly  by  name  and 
the  conveyance  immediately  recorded,  in  the  oflSce  of  the  proper 
recording  oflScer  of  the  county  in  which  such  real  estate  is  located. 

Every  parcel  of  real  estate  purchased  or  acquired  by  any  bank 
shall  be  sold  by  it  within  five  years  of  the  date  on  which  it  shall 
have  been  acquired  unless: 

1.  There  diall  be  a  building  tiiereon  occupied  by  it  as  an 
office;  or 
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2.  The  superintendent  of  banks,  on  application  of  its  board  of 
directors,  shall  have  extended  the  time  within  which  such  sale 
shall  be  made. 

Source.**  The  provision  requiring  conveyances  to  the  corporation  by  name 
is  taken  from  former  §  66.  The  rest  of  the  section  is  new.  The  require- 
ment that  real  estate  shall  be  sold  within  five  years  is  similar  to  the 
provision  contained  in  subdivision  2  of  former  section  148  (now  i  240)  re- 
lating to  savings  banks. 

GROSS-REFERENCES.— Similar  provisions  as  to  private  bankers,  see 
S  163;  as  to  trust  companies,  see  §  780;  as  to  savings  banks,  see  i  240;  as 
to  savings  and  loan  associations,  see  S  387. 

RIGHT  TO  HAVE  DEED  RECORDED.—  If  a  bank  offers  a  deed  for  regis- 
tration,  the  register  is  not  entitled  to  refuse  to  record  it  unless  the  bank 
will  give  him  an  affidavit  stating  whether  such  deed  is  absolute  or  intended 
OS  a  mortgage.    Matter  oi  Mechanics'  Bank,  156  App.  Div.  346. 

§  108.  Bestrictions  on  loans,  purchases  of  seonrities  and  total  lia- 
bilities to  bank  of  any  one  person. 

A  bank  subject  to  the  proyisions  of  this  article 
1.  Shall  not  directly  or  indirectly  lend  to  any  individual,  part- 
nership^  unincorporated  association,  corporation,  or  body  politic, 
an  amount  which,  including  therein  any  extension  of  credit  to 
such  individual,  partnership,  unincorporated  association,  corpo- 
ration or  body  politic,  by  means  of  letters  of  credit  or  by  accept- 
ance of  drafts  for,  or  the  discount  or  purchase  of  the  notes,  bills 
of  exchange  or  other  obligations  of,  such  individual,  partnership, 
unincorporated  association,  corporation  or  body  politic,  will  ex- 
ceed one-tenth  part  of  the  capital  stock  and  surplus  of  such  bank, 
with  the  following  exceptions : 

(a)  The  restrictions  in  this  subdivision  shall  not  apply  to  loans 
to,  or  investments  in  the  interest  bearing  obligations  of,  the 
United  States,  this  state  or  any  city,  county,  town  or  village  of 
this  state. 

(b)  If  such  bank  is  located  in  a  borough  having  a  population 
of  two  millions  or  over,  the  total  liability  to  such  bank,  of  any 
state  other  than  the  state  of  New  York,  or  of  any  foreign  nation, 
or  of  a  municipal  or  railroad  corporation,  or  of  a  corporation  sub- 
ject to  the  jurisdiction  of  a  public  service  commission  of  this  state^ 
may  equal  but  not  exceed  twenty-five  per  centum  of  the  capital  and 
surplus  of  such  bank ;  and  the  total  liabilities  to  such  bank  of  any 
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individual,  partnership,  unincorporated  association,  or  of  any  other 
corporation  or  body  politic,  may  equal  but  not  exceed  twenty-five 
per  centum  of  the  capital  and  surplus  of  such  bank,  provided  such 
liabilities  are  upon  drafts  or  bills  of  exchange  drawn  in  good  faith 
against  actually  existing  values,  or  upon  commercial  or  business 
paper  actually  owned  by  the  person  negotiating  the  same  to  such 
bank,  and  are  endorsed  by  such  person  without  limitation,  or  pro- 
vided such  liabilities  in  excess  of  ten  per  centum  of  such  capital 
and  surplus,  and  not  in  excess  of  an  additional  fifteen  per  centum 
of  such  capital  and  surplus,  are  secured  by  collateral  having  an 
ascertained  market  value  of  at  least  fifteen  per  centum  more  than 
the  amount  of  the  liabilities  so  secured. 

(c)  If  such  bank  is  located  elsewhere  in  the  state,  the  total 
liability  to  such  bank  of  any  state  other  than  the  state  of  New 
York,  or  of  any  foreign  nation,  or  of  a  municipal  or  railroad  cor- 
poration, or  of  a  corporation  subject  to  the  jurisdiction  of  a  pub- 
lic service  commission  of  this  state,  may  equal  but  not  exceed 
forty  per  centum  of  the  capital  and  surplus  of  such  bank ;  and  the 
total  liabilities  to  such  bank  of  any  individual,  partnership,  un- 
incorporated association,  or  of  any  other  corporation  or  body  poli- 
tic, may  equal  but  not  exceed  forty  per  centum  of  the  capital  and 
surplus  of  such  bank,  provided  such  liabilities  are  upon  drafts  or 
bills  of  exchange  drawn  in  good  faith  against  actually  existing 
values,  or  upon  commercial  or  business  paper  actually  owned  by 
the  person  negotiating  the  same  to  such  bank,  and  are  endorsed 
by  such  person  without  limitation,  or  provided  such  liabilities  in 
excess  of  ten  per  centum  of  such  capital  and  surplus,  and  not  in 
excess  of  an  additional  thirty  per  centum  of  such  capital  and 
surplus,  are  secured  by  collateral  having  an  ascertained  market 
value  of  at  least  fifteen  per  centum  more  than  the  amount  of  the 
liabilities  so  secured. 

(d)  In  computing  the  total  liabilities  of  any  individual  to  a 
bank  there  shall  be  included  all  liabilities  to  the  bank  of  any  part- 
nership or  unincorporated  association  of  which  he  is  a  member, 
and  any  loans  made  for  his  benefit  or  for  the  benefit  of  such  part- 
nership or  association ;  of  any  partnership  or  incorporated  associa- 
tion to  a  bank  there  shall  be  included  all  liabilities  of  its  individ- 
ual memljers  and  all  loans  made  for  the  benefit  of  such  partner- 
ship or  unincorporated  association  or  any  member  thereof ;  and  of 
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any  corporation  to  a  bank  there  shall  be  included  all  loans  made 
for  Die  benefit  of  the  corporation. 

2.  Shall  not  take  or  hold  at  any  one  time,  more  than  ten  per 
centam  of  the  total  capital  stock  of  another  moneyed  corporation 
as  collateral  security  for  loans. 

3.  Shall  not  make  any  loan  upon  the  securities  of  one  or  more 
corporations  the  payment  of  which  loan  is  undertaken  in  whole 
or  in  part  severally,  but  not  jointly,  by  two  or  more  individuals, 
firms  or  corporations: 

(a)  If  the  prospective  borrowers  or  underwriters  be  obligated 
absolutely  or  contingently  to  purchase  the  securities,  or  any  of 
them^  collateral  to  the  proposed  loan,  unless  they  shall  have 
paid  on  account  of  the  purchase  of  such  securities  an  amount  in 
cash  or  its  equivalent  equal  to  at  least  twenty-five  per  centum  of 
the  several  amounts  for  which  they  remain  dbligated  in  complet- 
ing the  purchase; 

(b)  If  the  bank  considering  the  making  of  the  loan  be  liable 
directly,  indirectly  or  contingently,  for  the  repayment  of  the  pro- 
posed loan  or  any  part  thereof; 

(c)  If  the  term  of  the  proposed  loan,  including  any  renewal 
thereof,  by  agreement,  express  or  implied,  exceeds  the  period  of 
one  year; 

(d)  If  the  amount,  under  any  circumstances,  exceeds  twenty- 
five  per  centum  of  the  capital  and  surplus  of  the  bank. 

4.  Shall  not  make  a  loan,  directly  or  indirectly,  upon  the  secur- 
ity of  real  estate  if 

(a)  Such  real  estate  is  subject  to  a  prior  mortgage,  lien  or  in- 
cumbrance, and  the  amount  unpaid  upon  such  prior  mortgage, 
lien  or  incumbrance,  or  the  aggregate  amount  impaid  upon  all  prior 
mortgages,  liens  and  incumbrances  exceeds  ten  per  centum  of  the 
capital  and  surplus  of  such  bank,  or  if  the  amount  so  secured,  in- 
cluding all  prior  mortgages,  liens  and  incumbrances  exceeds  two- 
thirds  of  Hie  appraised  value  of  such  real  estate  as  found  by  a 
committee  of  the  directors  of  such  bank; 

(b)  The  bank  has  its  principal  place  of  business  in  a  borough 
of  any  city  in  the  state  which  borough  has  a  population  of  two 
millions  or  more,  and  the  total  direct  and  indirect  loans  by  the 
bank  upon  real  estate  security  exceed,  or  by  the  making  of  such 
loan,  will  exceed  fifteen  per  centum  of  the  total  assets  of  the  bank; 
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(c)  The  bank  has  its  principal  place  of  business  in  a  village 
which  has  a  population  of  not  more  than  fifteen  hundred,  and  in 
which  there  is  no  savings  bank,  and  the  total  loans  by  the  bank 
upon  real  estate  security  exceed,  or  by  the  making  of  suck  loan 
will  exceed,  forty  per  centum  of  its  total  assets ; 

(d)  The  bank  has  its  principal  place  of  business  elsewhere  in 
the  state,  and  its  total  direct  and  indirect  loans  upon  real  estate 
security  exceed,  or  by  the  making  of  such  loans  will  exceed,  twenty- 
five  per  centum  of  its  total  assets. 

The  limitations  and  restrictions  contained  in  this  subdivision 
shall  not  prevent  the  acceptance  of  any  real  estate  securities  to 
secure  the  payment  of  a  debt  previously  contracted  in  good  faith, 
but  every  mortgage  and  every  assignment  of  a  mortgage  taken 
or  held  by  such  bank  shall  immediately  be  recorded  in  ihe  office 
of  the  clerk  or  the  proper  recording  officer  of  the  county  in  which 
the  real  estate  described  in  the  mortgage  is  located. 

6.  Shall  not,  nor  shall  any  of  its  directors,  officers^  agents  or 
servants,  directly  or  indirectly,  purchase  or  be  interested  in  the 
purchase  of  any  promissory  note  or  other  evidence  of  debt  issued 
by  it,  for  less  than  its  face  value.  Every  bank  or  person  violating 
the  provisions  of  this  subdivision  shall  forfeit  to  the  people  of 
the  state  three  times  the  face  value  of  the  note  or  other  evidence 
of  debt  so  purchased. 

6.  Shall  not  make  any  loan  or  discount  on  the  security  of  the 
shares  of  its  own  capital  stock,  or  be  the  purchaser  or  holder  of 
any  such  shares,  unless  such  security  or  purchase  shall  be  neces- 
sary to  prevent  loss  upon  a  debt  previously  contracted  in  good  faith, 
and  stock  so  purchased  or  acquired  shall  be  sold  at  public  or  private 
sale,  or  otherwise  disposed  of,  within  six  months  from  the  time 
of  its  purchase  or  acquisition.  Any  bank  violating  any  of  the 
provisions  of  this  subdivision  shall  forfeit  to  the  people  of  the 
state  twice  the  amoimt  of  the  loan  or  purchase. 

7.  Shall  not  knowingly  lend,  directly  or  indirectly,  any  money  or 
property  for  the  purpose  of  enabling  any  person  to  pay  for  or  hold 
shares  of  its  stock,  unless  the  loan  is  made  upon  security  having  an 
ascertained  or  market  value  of  at  least  fifteen  per  centum  more 
than  the  amoimt  of  the  loan.  Any  bank  violating  the  provisions  of 
this  subdivision  shall  forfeit  to  the  people  of  the  state  twice  the 
amount  of  the  loan. 
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8.  Shall  not,  nor  shall  any  officer  thereof,  lend  directly  or  in- 
directly any  sum  of  money  to  any  officer,  director,  clerk  or  em- 
ployee of  the  bank  without  the  written  approval  of  a  majority  of 
the  board  of  directors  thereof,  filed  in  the  office  of  the  bank  or 
embodied  in  a  resolution  adopted  by  a  majority  vote  of  such 
board  exclusive  of  the  director  to  whom  the  loan  is  made,  or  in  any 
event  to  any  officer  thereof,  if  such  bank  is  located  in  a  city  of 
the  first  class ;  and  if  any  such  officer,  director,  clerk  or  employee 
shall  own  or  control  a  majority  of  the  stock  of  any  other  corpora- 
tion a  loan  to  that  corporation  shall  be  considered  for  the  purpose 
of  this  subdivision  as  a  loan  to  him.  Every  bank  or  officer  thereof 
violating  this  provision  shall,  for  each  offense,  forfeit  to  the  people 
of  the  state  twice  the  amount  lent 

9.  None  of  the  limitations  or  restrictions  contained  in  the  pre- 
vious subdivisions  of  this  section  shall  apply  to  loans,  discounts 
or  other  extensions  of  credit  secured  by  liberty  bonds  or  by  other 
bonds  or  securities  issued  by  the  United  States  government  for 
war  purposes,  if  the  market  value  of  such  liberty  bonds  or  other 
securities  exceeds  by  ten  per  centum  the  amount  of  any  such  loan, 
discount  or  other  extension  of  credit. 

Source.— Former  |  27  rewritten. 

Subd.  9  added  by  L.  1918,  ch.  94.    In  effect  March  21,  1918. 
CROSS  REFERENCES. —  Restriction  on  officers,  directors  and  employees, 
see  I  139. 

Similar  provisions  as  to  trust  companies,  see  §  190. 

SUBDIVISION  1 

INCLUDES  MUNICIPAL  CORPORATIONS.— The  word  "  corporation  *»  in- 
eludes  municipal  corporations,  and  a  bank  cannot  loan  a  greater  amount  to  a 
municipal  corporation  than  to  any  other  corporation.  Atty.-Qen.  Rep.  (1907) 
471. 

LIMITATION  NOT  TO  BE  EVADED.— The  limitation  on  the  amount  that 
may  be  loaned  to  a  single  corporation  cannot  be  evaded  bj  taking  the  notes 
of  individual  officers  or  directors  of  corporations  and  crediting  the  proceeds  to 
the  corporation.    Atty.-Gen.  Rep.  (1908)  399. 

EFFECT  OF  MAKING  EXCESSIVE  LOAN.— Where  the  president  of  a 
bank,  through  an  abuse  of  his  official  position,  became  indebted  to  the  bank 
for  an  amoimt  in  excess  of  that  which  the  bank  was  authorized  to  loan  to  a 
single  person,  it  was  held  that  a  mortgage  given  by  him  to  the  bank  to  secure 
such  indebtedness  was  not  on  that  account  invalid.  Dunn  r.  O'Connor,  25  App. 
Div.  7a. 

In  an  action  by  the  bank  to  recover  money  loaned  the  debtor  cannot  set  up 
in  defense  that  the  amount  was  in  excess  of  that  which  the  bank  had<  authority 
to  lend.    Gold-Mining  Co.  v.  National  Bank,  96  U.  S.  640. 

MORTGAGE  FROM  PRESIDENT  OF  BANK.— A  mortgage  taken  by  a  bank 
from  its  president  to  secure  a  debt  which  he  has  incurred  to  it  by  an  abuse 
of  his  official  position  is  not  invalid  und«r  this  section,  although  the  amount  of 
the  debt  thereby  secured  is  in  excess  of  the  amount  which  the  bank  may 
properly  loan  to  one  person  under  the  latter  section  Dunn  v.  O'Connor,  25 
App.  Div.  73. 
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WHAT  SECURITY  REQUIRED.—  Loans  not  exceeding  one-tenth  of  capital 
and  surplus  are  not  required  to  be  upon  security;  and  in  the  ease  of  larger 
loans  only  the  excess  above  said  one-tenth  need  be  secured  by  collateral  worth 
at  least  15  per  cent,  more  than  the  amount  secured  thereby.  Atty.-Gen.  Rep. 
(1900)  167. 

PRESIDENT'S  LIABILITY  FOR  TAKING  INSUFFICIENT  COLLATERAL. 
—  Where  collateral  not  worth  15  per  cent,  more  than  the  amount  of  the  loan 
is  negligently  accepted  by  the  president,  the  bank  may  recover  of  him  its 
damages  resulting  from  such  negligence;  and  the  board  of  directors  cannot 
deprive  the  bank  of  its  right  of  action  by  ratifying  the  president's  act.  Sev- 
enteenth Ward  Bank  v.  Smith,  51  App.  Div.  250. 

"BILLS  OF  EXCHANGE  DRAWN  IN  GOOD  FAITH,"  ETC.— Under  U.  S. 
Rev.  Stat.»  S  5200,  which  uses  the  same  language,  it  was  held  that  drafts 
drawn*  by  P.  &  Co.,  consignors  of  lumber  upon  W.  &  Co.,  consignees,  both  of 
which  firms  were  composed  of  the  same  members,  though  their  business  was 
separate  and  distinct,  were  "  bills  of  exchange  drawn  in  good  faith  against 
actually  existing  values."     Second  Nat.  Bank  v.  Burt,  93  N.  Y.  233. 

*'C0MMERCL4L  OR  BUSINESS  PAPER  ACTUALLY  OWNED."— Opinion 
that  this  means  paper  actually  issued  id  due  course  of  business  and  duly  en- 
dorsed by  the  person  who  negotiates  it.  Mere  accommodation  paper  and  notes 
placed  in  the  hands  of  a  note  broker  for  sale  upon  the  advance  by  the  note 
broker  of  the  difference  between  the  face  value  of  the  notes  and  the  agreed 
commission  or  discount  are  not  within  the  meaning  of  this  language.  Atty.- 
Gen.  Rep.  (1911),  vol.  2,  p.  511. 

Commercial  or  business  paper  actually  owned  by  the  person  negotiating  the 
same  may  lawfully  be  discounted  to  the  extent  of  25  per  cent,  of  capital  and 
surplus,  even  though  it  bear  an  accommodation  endorsement,  but  accommoda- 
tion paper  may  be  discounted  only  to  the  extent  of  one-tenth  of  capital  and 
surplus.    Atty.-Gen.  Rep.  (1904)  220. 

FOR  AN  INDICTMENT  OF  A  DIRECTOR  for  violation  of  this  subdivision, 
see  People  v.  Knapp,  106  N.  Y.  374. 

SUBDIVISION  4. 
A  MORTGAGE  GIVEN  TO  THE  CASHIER  to  secure  an  indebtedness  to 
the  bank  was  held  to  be  a  valid  security  in  favor  of  the  bank.    Lawrence- 
ville  Cement  Co.  v.  Parker,  39  N.  Y.  St.  Rep.  864,  aff'd  133  N.  Y.  622. 

SUBDIVISION  6. 
LIEN  ON  STOCK  FOR  STOCKHOLDER'S  DEBT  TO  BANK.— This  provi- 
sion relates  to  security  taken  and  held  upon  which  the  bank  obtains  a  lien 
which  it  may  enforce  in  the  event  of  a  default  by  the  debtor.  It  has  no  appli- 
cation in  a  case  where  a  bank,  pursuant  to  Stock  Corp.  Law,  {  51,  refuses  to 
allow  the  transfer  of  the  debtor's  stock  until  the  indebtedness  is  discharged. 
Strmhmmiin  v.  Torkville  Bank,  148  App.  Dhr.  8,  affirmed  210  N.  T.  636. 

Note.— An  exception  exists  in  f  496  which  permits  a  corporation  to  purchase 
the  stock  of  dissenting  stockholders  in  case  of  merger. 
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SUBDIVISION  8. 

EFFECT  OF  VIOLATION.— Violation  of  this  proTision  does  not  render  void 
a  note  given  by  the  officer  to  the  bank.  The  bank  may  recover  thereon 
against  the  maker  and  endorser.  People's  Trust  Ck>.  v.  Pabst,  113  App.  Div. 
375,  affirmed  190  N.  Y.  534. 

LOAN  TO  PRESIDENT.— In  Reynolds  v.  Bank  of  Mt.  Vernon,  6  App.  Div. 
62,  affirmed  158  N.  Y.  740,  it  was  held  that  the  directors  could  authorize  the 
president  to  make  loans  to  himself.  But  under  the  present  language  no  loans 
at  all  may  be  made  to  officers  of  a  bank  located  in  a  city  of  the  first  class. 

§  109.  Bestriotions  as  to  entries  in  books;  amortization  of  securities. 

1.  No  bank  shall  by  any  system  of  accounting  or  any  device 
of  bookkeeping,  directly  or  indirectly  enter  any  of  its  assets  upon 
its  books  in  the  name  of  any  other  individual,  partnership,  unin- 
corporated association  or  corporation,  or  under  any  title  or  design 
nation  that  is  not  truly  descriptive  thereof. 

2.  The  stocks,  bonds  and  other  interest-bearing  corporate 
securities  purchased  by  a  bank  shall  be  entered  on  its  books  at 
the  actual  cost  thereof,  and  for  the  purpose  of  calculating  the 
undivided  profits  applicable  to  the  payment  of  dividends, 
such  stocks  and  securities  shall  not  be  estimated  at  a  valua- 
tion exceeding  their  present  cost  as  determined  by  amortiza- 
tion, that  is,  by  deducting  from  the  cost  of  any  such  stock 
or  security  purchased  for  a  sum  in  excess  of  the  amount  pay- 
able thereon  at  maturity,  and  charging  to  profit  and  loss,  a 
sufficient  sum  to  bring  it  to  par  at  maturity,  or  adding  to  the  cost 
of  any  such  stock  or  security  purchased  at  less  than  the  amount 
payable  thereon  at  maturity,  and  crediting  to  profit  and  loss,  a 
sufficient  sum  to  bring  it  to  par  at  maturity;  but  nothing  herein 
contained  shall  prevent  a  bank  from  carrying  such  stocks, 
bonds  and  other  interest-bearing  corporate  securities  on  its  books 
at  their  market  value. 

3.  No  bank  shall,  except  with  the  written  approval  of  the 
superintendent,  enter  or  at  any  time  carry  on  its  books  the  real 
estate  and  the  building  or  buildings  thereon,  used  by  it  as  its  place 
or  places  of  business,  at  a  valuation  exceeding  their  actual  cost 
to  such  bank. 

4.  Every  bank  shall  conform  its  methods  of  keeping  its  books 
and  records  to  such  orders  in  respect  thereto  as  shall  have  been 
made  and  promulgated  by  the  superintendent  pursuant  to  section 
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fifty-six  of  this  chapter.  Any  bank  that  refuses  or  neglects  to 
obey  such  order  shall  be  subject  to  a  penalty  of  one  hundred 
dollars  for  each  day  it  so  refuses  or  neglects. 

5.  Every  bank  holding  any  funds  or  money  paid  into  court 
shall  keep  a  book  or  books  in  which  it  shall  make  an  exact  ac- 
count thereof.  Such  book  or  books  shall  state  the  name  of  the 
court,  the  title  of  the  case,  the  date  of  receipt,  from  whom  re- 
ceived, the  amount  of  money,  if  any,  and  a  description  of  the 
securities  or  other  property  received,  if  any,  and  each  addition 
of  interest;  also  the  date  and  description  of  each  order  for  pay- 
ment and  the  dates  and  amounts  of  payments  thereimder  and 
to  whom  paid;  also  an  account  of  each  change  of  investment  if 
any. 

The  requirements  of  this  subdivision  shall  not  apply  to  a  duly 
designated  depositary  of  court  and  trust  funds,  respecting  those 
funds  paid  into  court,  as  provided  in  section  seven  hundred  and 
forty-five  of  the  code  of  civil  procedure,  and  deposited  with  such 
depositary  as  provided  in  section  seven  hundred  and  forty-six 
of  that  act.  Each  such  depositary  shall  keep  one  account  in  the 
aggregate  of  all  such  funds  deposited  with  it,  and  such  other 
accounts  as  may  be  required  by  rule  of  the  state  comptroller. 

Source. —  Subdivisions  1,  2  and  3  are  new.    Subdivision  4  is  derived  from 
former  I  8,  and  subdivision  6  from  former  {  45. 
Subd.  5  amended  by  L.  1918,  ch.  93.    In  effect  March  27,  1918. 

Note. — ^The  purpose  of  the  amortization  requirement  in  subdivision  2  is  to 
prevent  the  payment  of  dividends  out  Of  paper  profits. 

CROSS-REFERENOES. — For  similar  restrictions  on  private  bankers,  see 
S  165;  on  trust  companies,  see  S  194;  on  savings  banks,  see  S  246;  on  invest- 
ment companies,  see  §  295;  on  safe  deposit  companies,  see  |  320;  on  personal 
loan  companies  and  personal  loan  brokers,  see  |  367;  on  savings  and  loan  asso- 
ciations, flee  I  391. 
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§  110.  Sestriction  on  brancli  offices;  penalty  for  violation. 

No  bank,  or  any  oflScer  or  director  thereof,  shall  transact  its 
usual  business  of  banking  at  any  place  other  than  its  principal 
place  of  business  except  that  a  bank  in  a  city  which  has  a  popu- 
lation of  more  than  fifty  thousand,  may  open  and  occupy  in  such 
city  one  or  more  branch  oflSces  for  the  receipt  and  payment  of 
deposits  and  for  making  loans  and  discounts  to  customers  of  such 
respective  branch  offices  only,  provided  that  before  any  such 
branch  or  branches  shall  be  opened  or  occupied : 

1.  The  superintendent  shall  have  given  his  written  approval, 
as  provided  in  section  fifty-one  of  this  chapter; 

2.  The  actual  paid  in  capital  of  such  bank  shall  exceed  by 
the  sum  of  one  hundred  thousand  dollars  the  amount  required 
by  section  one  hundred  of  this  article  for  each  branch  opened 
since  the  twenty-seventh  day  of  April,  nineteen  hundred  and 
eight;  and  by  the  sum  of  fifty  thousand  dollars  for  each  branch 
opened  previous  to  said  date  and  hereafter  maintained. 

Any  bank  having  a  combined  capital  and  surplus  of  one  million 
dollars  or  over,  may  with  the  written  approval  of  the  superin- 
tendent open  and  occupy  a  branch  office  or  branch  offices  in  one 
or  more  places  located  without  the  state  of  New  York,  either 
in  the  United  States  of  America  or  in  foreign  countries. 

Every  bank  and  every  such  officer  violating  the  provisions  of 

this  section  shall  forfeit  to  the  people  of  the  state  the  sum  of  one 

thousand  dollars  for  every  week  during  which  any  branch  office 

shall  hereafter  be  open  or  occupied  in  violation  of  this  section. 

Source.— Former  |  109.    The  provision  for  foreign  branches  is  new. 
Amended  by  L.  1919,  ch.  37.    In  effect  Maxch  7,  1919. 

CROSS-REFERENCES.— Powers  and  duties  of  superintendent  in  regvd  to 
branch  offices,  see  i  51. 
Change  of  location,  see  |  119. 
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Application  of  this  section  to  individual  bankers,  see  S  143. 

Similar  provisions  as  to  trust  companies,  see  §  195;  as  to  savings  banks,  see 
§  245;  as  to  safe  deposit  companies,  see  §  318;  as  to  personal  loan  ccHnpanies, 
see  §  349. 

BRANCHES  TREATED  AS  eEPARATE  BANKS.— Where  a  bank  opene 
branch  banks  and  requires  its  depositors  to  agree  to  draw  their  checks  on 
the  particular  branch  in  which  they  are  depositors,  the  various  branches  are 
to  be  considered  as  separate  and  distinct  from  one  another  as  from  any 
other  bank.    Chranowska  v.  Com  Exchange  Bank,  173  App.  Div.  285. 

§  111.  £estriotions  on  deposit  of  banks  funds  and  on  conduct  of 
business  of  banks  specially  authorized  to  exercise  fiduciary 
powers. 

'No  bank  shall  deposit  any  of  its  funds  with  any  other  moneyed 
corporation  unless  the  latter  has  been  designated  as  a  depositary 
for  the  bank's  funds  by  a  vote  of  a  majority  of  the  directors  of 
the  bank  exclusive  of  any  director  who  is  an  oflScer,  director  or 
trustee  of  the  depositary  so  designated. 

Banks  exercising  fiduciary  powers  under  special  authorization 
from  the  superintendent  of  banks,  granted  under  section  twenty- 
four-a  of  this  chapter,  shall  segregate  all  assets  held  in  any  fidu- 
ciary capacity  from  the  general  assets  of  the  bank  and  shall  keep 
a  separate  set  of  books  and  records  showing  in  proper  detail  all  * 
transactions  engaged  in  under  the  authority  of  such  special 
authorization.  No  such  bank  shall  receive  in  its  trust  department 
deposits  of  current  funds  subject  to  check,  or  the  deposit  of  checks, 
drafts,  bills  of  exchange  or  other  items  for  collection  or  exchangei 
purposes. 

Funds  deposited  or  held  in  trust  awaiting  investmmt  by  a2](yw 
such  bank  exercising  fiduciary  powers  shall  be  carried  in  a  sepa- 
rate account  and  shall  not  be  used  by  the  bank  in  the  conduct  of  its 
business,  unless  it  shall  have  first  set  aside  in  its  trust  department 
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stocks  or  bonds  of  a  kind  in  which  savings  banks  are  required  by 
this  chapter  to  invest  their  deposits.  In  the  event  of  the  failure 
of  such  bank,  the  owners  of  the  funds  held  in  trust  for  investment 
shall  have  a  lien  on  the  bonds  or  other  securities  so  set  apart  in 
addition  to  their  claim  against  the  estate  of  the  bank. 

It  shall  be  unlawful  for  any  such  bank  exercising  fiduciary 
powers  to  lend  any  officer,  director  or  employee  any  funds  held  in 
trust  under  the  powers  conferred  by  this  subdivision.  Any  oflB- 
cer,  director  or  employee  making  such  loan  or  to  whom  such  loan 
is  made  shall  forfeit  five  thousand  dollars  to  the  people  of  the 
state. 

Amended  by  L.  1919,  ch.  159.    In  effect  April  9,  1919. 

Source.— Former  |  27,  subd.  5. 

CROSS-REFERENCES.— Similar  provision  as  to  trust  companies,  see  { 
196;  as  to  savings  banks,  see  §  244;  aa  to  investment  companies,  see  |  294. 

§  112.  Reserves  against  deposits. 

Every  bank  shall  maintaiii  total  reserves  against  its  aggregate 
demand  deposits^  as  follows: 

1.  Eighteen  per  centum  of  such  deposits  if  such  bank  has  an 
oflBce  in  a  borough  having  a  population  of  two  millions  or  over; 
and  at  least  twelve  per  centum  of  such  deposits  shall  be  main- 
tained as  reserves  on  hand,  except  as  otherwise  provided  in  this 
section. 

2.  Fifteen  per  centum  of  such  deposits,  if  such  bank  is  located 
in  a  borough  having  a  population  of  one  million  or  over  and  less 
than  two  millions,  and  has  not  an  oflSce  in  a  borough  specified  in 
subdivision  one  of  this  section;  and  at  least  ten  per  centum  of 
such  deposits  shall  be  maintained  as  reserves  on  hand. 

3.  Twelve  per  centum  of  such  deposits  if  such  bank  is  located 
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elsewhere  in  the  state;  and  at  least  four  per  centum  of  such 
deposits  shall  be  maintained  as  reserves  on  hand. 

Any  part  of  the  reserves  on  hand  in  excess  of  four  per  centum 
of  such  deposits  may  be  deposited,  subject  to  call,  with  a  federal 
reserve  bank  in  the  district  in  which  such  bank  is  located,  and  the 
reserves  on  hand  not  so  deposited  shall  consist  of  gold,  gold  bullion, 
gold  coin.  United  States  gold  certificates.  United  States  notes  or 
any  form  of  currency  authorized  by  the  laws  of  the  United  States; 
but  if  any  bank  shall  have  become  a  member  of  a  federal  reserve 
bank,  it  shall  maintain  such  reserves  with  such  federal  reserve 
bank  as  are  required  by  the  federal  reserve  act  and  so  long  as  it 
complies  with  the  requirements  of  such  federal  reserve  act  with 
reference  to  reserves  shall  be  exempt  from  the  preceding  pro- 
visions of  this  section. 

If  any  bank  shall  fail  to  maintain  its  total  reserves  in  the  man- 
ner authorized  by  this  section,  it  shall  be  liable  to,  and  shall  pay 
the  assessment  or  assessments  provided  for  in  section  thirty  of 
this  chapter. 

Soarce.~Fonner  |  67.  Both  the  language  and  the  substance  of  this  sec* 
tion  are  practically  new.  The  term  "  lawful  money  reserve "  used  in  the 
former  law  hae  been  discarded  as  misleading,  inasmuch  as  it  included  deposit 
credits  and  other  items  which  could  not  be  classed  as  "  lawful  money."  In 
place  thereof  the  revisers  substituted  "  total  reserves  "  which  includes  "  re» 
serves  on  hand"  and  "reserves  on  deposit."  The  changes  from  the  reserve 
requirements  of  the  former  law  were  made  to  meet  the  provisions  of  the 
federal  reserve  act.  The  cities  described  by  population  in  subdivisions  1,  2, 
and  3  of  the  present  section  correspond  so  far  as  such  general  language  can 
make  them  with  the  terms  central  reserve  cities,  reserve  cities  and  those 
outside  of  reserve  cities,  used  in  the  federal  reserve  act.  The  reserves  on 
hand  in  the  larger  cities  are  higher  under  the  state  law  than  the  requiremeDts 
of  the  federal  reserve  act.  See  Federal  Reserve  Act,  |  19.  See  also,  ante, 
note  to  S  106,  subd.  4. 

Amended  by  L.  1917,  ch.  679.    In  effect  May  22, 1917. 
Amended  by  L.  1918,  di.  92.    In  effect  March  27,  1918. 
Amended  by  L.  1919,  ch.  35*   In  effect  March  6, 1919. 
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The   following  table  shows   the  cliangrs   in   the   percentages  of  aggregate 

demand  deposits  which  must  be  retained  as  total  reserves  and  resenres  on 

hand: 

Old  Law.  Nbw  Law. 

Total  On  Total  On 

reservw.  hand.  raeenrea.  hand. 

ManhatUn    26  15  18  12 

Brooklyn    20  10  15  10 

Other   Boroughs    15  7%  12  4 

Elsewhere    15  6  12  4 

Brooklyn  banks  that  have  branches  in  Manhattan  are  subject  to  the  same 
requirements  as  Manhattan  banks.    See  also  note  to  S  107. 

CROSS-REFERENCES.—  Definitions  of  "  aggregate  demand  deposits."  "  re- 
serves on  hand,**  ** reserves  on  deposit,"  "total  reserves,"  "reserve  deposi- 
tary "  and  "  population,"  see  §  3. 

Assessments  for  encroachments  on  reserves,  see  S  30. 
Designation  of  reserve  depositaries,  see  S  38. 
Application  of  this  section  to  individual  bankers,  see  {  143. 
Similar  provision  as  to  private  bankers,  see  S  166;  as  to  trust  companies,  see 
S  197. 

§  113.  Interpleader  in  certain  actions;  costs. 

1.  In  all  actions  against  any  bank  to  recover  for  moneys  on  de- 
posit therewith,  if  there  be  any  person  or  persons,  not  parties  to 
the  action,  who  claim  the  same  fund,  the  court  in  which  the  action 
is  pending,  may,  on  the  petition  of  such  bank,  and  upon  eight 
days*  notice  to  the  plaintiff  and  such  claimants,  and  without  proof 
as  to  the  merits  of  the  claim,  make  an  order  amending  the  pro- 
ceedings in  the  action  by  making  such  claimants, parties  defendant 
thereto;  and  the  court  shall  thereupon  proceed  to  determine  the 
rights  and  interests  of  the  several  parties  to  the  action  in  and  to 
such  funds.  The  remedy  provided  in  this  section  shall  be  in  addi- 
tion to  and  not  exclusive  of  that  provided  in  section  eight  hundred 
and  twenty  of  the  code  of  civil  procedure. 

2.  The  funds  on  deposit  which  are  the  subject  of  such  an  action 
may  remain  with  such  bank  to  the  credit  of  the  action  until  final 
judgment  therein,  and  be  entitled  to  the  same  interest  as  other 
deposits  of  the  same  class,  and  shall  be  paid  by  such  bank  in  ac- 
cordance with  the  final  judgment  of  the  court;  or  the  deposit  in 
controversy  may  be  paid  into  court  to  await  the  final  determina- 
tion of  the  action,  and  when  the  deposit  is  so  paid  into  court  such 
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bank  shall  be  struck  out  as  a  party  to  the  action,  and  its  liability 
for  such  deposit  shall  cease. 

3.  The  costs  in  all  actions  against  a  bank  to  recover  deposits 
shall  be  in  the  discretion  of  the  court,  and  may  be  charged  upon  the 
fund  affected  by  the  action.  * 

Source. —  Former  §  146,  relating  to  savings  banks.    The  new  law  extends 
this  provision  to  banks  and  tnist  companies. 

CROSS-REFERENCES.— -  Similar  provision  as  to  trust  companies,  see  §  199; 
as  to  savings  banks,  see  §  250. 

For  decisions  construing  former  §  146,  see  the  notes  to  §  250. 

§  114.  Bate  of  interest;  effect  of  usury. 

Every  bank  and  every  private  and  individual  banker  may  take, 
receive,  reserve  and  charge  on  every  loan  and  discount  made,  or 
upon  any  note,  bill  of  exchange  or  other  evidence  of  debt,  interest 
at  the  rate  of  six  per  centum  per  annum;  and  such  interest  may  be 
taken  in  advance,  reckoning  the  days  for  which  the  note,  bill  or 
evidence  of  debt  has  to  run.  The  knowingly  taking,  receiving,  re- 
serving or  charging  a  greater  rate  of  interest  shall  be  held  and  ad- 
judged a  forfeiture  of  the  entire  interest  which  the  note,  bill  of 
exchange  or  other  evidence  of  debt  carries  with  it,  or  which  has 
been  agreed  to  be  paid  thereon.  If  a  greater  rate  of  interest  has 
been  paid,  the  person  paying  the  same  or  his  legal  representatives 
may  recover  twice  the  entire  amount  of  the  interest  thus  paid  from 
the  bank  or  banker  taking  or  receiving  the  same,  if  such  action 
is  brought  within  two  years  from  the  time  the  excess  of  interest  is 
taken.  The  purchase,  discoimt  or  sale  of  a  bona  fide  bill  of  ex- 
change, note  or  other  evidence  of  debt  payable  at  another  #place 
than  the  place  of  such  purchase,  discount  or  sale  at  not  more  than 
the  current  rate  of  exchange  for  sight  draft,  or  a  reasonable  charge 
for  the  collection  of  the  same,  in  addition  to  the  interest,  shall  not 
be  considered  as  taking  or  receiving  a  greater  rate  of  interest  than 
six  per  centum  per  annum.  The  true  intent  and  meaning  of  this 
section  is  to  place  and  continue  such  banks  and  bankers  on  an 
equality  in  the  particulars  herein  referred  to  with  the  national 
banks  organized  under  the  act  of  congress  entitled  "  An  act  to 
provide  a  national  currency,  secured  by  pledges  of  United  States 
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bonds,  and  to  provide  for  the  circulation  and  redemption  thereof/' 
approved  June  the  third,  eighteen  hundred  and  sixty-four. 

Source. —  Former  §  74.  The  only  change  is  the  insertion  of  the  word  "  en- 
tire "  before  the  word  "  amount."  The  former  section  was  modeled  upon  U.  S. 
Kev.  Stat.  i§  5197,  5198. 

CROSS-REFERENCES.—  Similar  provision  as  to  trust  companies,  see  {  200. 
Penalty  for  taking  security  for  usurious  loans,  see  Penal  Law,  i  2400,  post. 

PRIVATE  BANKERS  INCLUDED.— The  use  of  the  words  "private  and 
individual  banker"  brings  within  the  operation  of  this  section  persons  and 
firms  engaged  in  the  banking  business  without  authority  under  the  Banking 
Law.  Perkins  v.  Smith,  116  N.  Y.  441,  aflTg  41  Hun  47;  Carley  v.  Tod,  83  Hun 
53:  Spaulding  v.  Kelly,  43  Hun  301. 

That  one  is  a  private  banker  and  within  the  protection  of  this  section  is 
sufficiently  established,  prima  faciCy  by  testimony  of  his  clerk  that  he  is  a 
private  banker,  that  he  is  so  described  on  his  office  door,  that  he  issued  a  pass 
book  so  describing  him,  and  that  he  was  also  so  described  on  the  checks  drawn 
upon  him.     Matter  of  Thomburgh,  72, Misc.  619. 

In  an  action  by  a  private  banker,  his  own  testimony  that  his  business  was 
''banking,  private  banker,"  was  held  sufficient  to  show  that  he  was  entitled 
to  the  protection  of  this  section.     Hessberg  v.  Matter,  64  Misc.  97. 

WHO  ARE  BANKERS. —  Note  brokers,  who  make  loans  to  their  customers 
on  the  security  of  the  notes  held  for  sale,  are  bankers  within  the  meaning  of 
this  section.     In  re  Wilde's  Sons,  133  Fed.  562. 

This  section  does  not  protect  the  members  of  an  unincorporated  association 
whose  sole  business  is  that  of  loaning  money  upon  assignments  of  wages,  and 
upon  chattel  mortgages.  Such  association  is  not  a  banker.  People  v.  Young, 
207  N.  Y.  522. 

HOW  FAR  GENERAL  USURY  LAW  SUPERSEDED —As  to  banks  and  pri- 
vate and  individual  bankers,  this  section,  within  its  limits,  supersedes  the 
general  statutes  dealing  with  usury  (Gen.  Bus.  Law,  §§  370-382).  There  is 
no  forfeiture  of  principal.  People  v.  Young,  153  App.  Div.  567,  aff'd  207  N.  Y. 
522;  Schlesinger  ▼.  Kelly,  114  App.  Div.  546;  Empire  Trust  Co.  v.  Coleman, 
85  Misc.  312;  Public  Bank  v.  London,  147  N.  Y.  Supp.  738;  Hessberg  v. 
Matter,  64  Misc.  97;  Matter  of  Thomburgh,  72  Misc.  619;  Spaulding  v. 
Kelly,  43  Hun  301;  Bank  of  Monroe  v.  Findlay,  6  Hun  584,  Farmers  Bank 
V.  Hall,  15  Abb.  Pr.,  N.  S.,  276;  Farmers,'  etc..  Bank  v.  Deering,  91  U.  S. 
29;  In  re  Wilde's  Sons,  133  Fed.  562. 

*'  The  effect  of  this  legislation,  as  is  well  known,  was  and  is,  to  place  State 
banks  and  private  and  individual  bankers  within  the  State  on  the  same  foot- 
ing as  National  banks  in  respect  to  usurious  loans  or  discounts;  bo  that  only 
double  the  amount  of  the  interest  is  recoverable  in  such  cases,  but  the  entire 
loan  is  not  rendered  void  by  reason  of  the  usury."  People  v.  Young,  207  N.  Y. 
522,  528. 

NOTE  VOID  BETWEEN  ORIGINAL  PARTIES.— A  promissory  note,  void 
for  usury  an  between  the  original  parties,  is  valid  and  enforcible  when  dis- 
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counted  by  a  bank  for  value,  before  maturity,  in  due  course  of  businesSy 
and  without  notice  of  its  usurious  inception.  Schlesinger  v.  Gilhooly,  189 
N.  Y.  1,  aff*g  116  App.  Div.  914;  Schlesinger  v.  Kelly,  114  App.  Div.  546. 

Where  a  note,  void  in  the  hands  of  the  holder,  because  of  usury,  is  pur- 
chased by  the  bank  with  knowledge  of  the  usury,  it  is  also  void  in  the  hands 
of  the  bank,  notwithstanding  this  section.  Schlesinger  v.  Lehmaier,  191  N.  Y. 
69,  rev'g  117  App.  Div.  428. 

WHERE  THE  USURIOUS  INTEREST  HAS  NOT  BEEN  PAID,  the  defend- 
ant may  obtain  the  benefit  of  the  forfeiture  by  setting  it  up  aa  a  partial 
defense  in  an  action  on  the  note.  Carnegie  Trust  Co.  v.  Chapman,  163 
App.  Div.  783. 

WHERE  THE  USURIOUS  INTEREST  HAS  BEEN  PAID,  the  amount 
cannot  be  offset  or  counterclaimed  In  an  action  on  the  note.  The  only  remedy 
is  by  way  of  an  independent  action  for  the  penalty.  Bamet  v.  Nation^d 
Bank,  98  U.  S.  555;  Caponigri  v.  Altieri,  165  N.  Y.  255,  aff'g  29  App.  Div. 
304;  Carnegie  Trust  Co.  v.  Chapman,  153  App.  Div.  783;  Metropolitan  Trust 
Co.  V.  Truax,  67  Misc.  588;  Hessberg  v.  Matter,  64  Misc.  97. 

AMOUNT  OP  PENALTY.—  Under  the  former  law  it  was  somewhat  doubt- 
ful whether  the  penalty  recoverable  was  twice  the  amount  of  the  entiro 
interest  or  merely  twice  the  amount  of  the  eaxess.  In  Marine  Bank  v.  Fiske» 
9  Hun  363,  there  is  a  dictiun  to  the  effect  that  only  twice  the  amount  of  the 
ecpcess  is  recoverable.  This  judgment  was  affirmed  by  the  Court  of  Appeals 
(71  N.  Y.  363).  In  Hintermeister  v.  First  Nat  Bank,  64  N.  Y.  212,  the 
Court  construed  the  National  Banking  Law  as  imposing  a  penalty  of  twice  the 
amount  of  the  excess,  but  the  United  States  Supreme  Court  reversed  the 
judgment  (First  Nat.  Bank  v.  Watt,  184  U.  S.  151),  holding  that  twice  the 
amount  of  the  entire  interest  could  be  recovered.  In  the  present  law  all 
doubt  on  this  point  has  been  removed  by  the  insertion  of  the  word  **  entire  ** 
before  the  word  "  amount." 

CUMULATIVE  PENALTIES  are  recoverable  in  a  single  action  under  this 
statute.    Mackey  v.  Royal  Bank,  75  Misc.  630. 

Each  violation  of  the  section  gives  a  separate  cause  of  action.  Several  such 
causes  of  action  may  be  joined  in  the  Municipal  Court.  Mackey  v.  Royal 
Bank,  78  Misc.  145. 

The  party  entitled  to  maintain  the  action  for  the  penalty  can  recover  twice 
the  amount  which  he  has  paid  for  usury  within  two  years  prior  to  the 
commencement  of  the  action,  whether  the  amount  has  been  paid  in  one  or 
several  payments.    Hintermeister  v.  First  Nat.  Bank,  64  N.  Y.  212. 

The  penalty  prescribed  in  this  section  for  the  exaction  of  interest  over  six 
per  cent  can  be  recovered  only  in  an  action  expressly  brought  for  that  purpose. 
Teplitz  V.  Bloomingdale,  195  App.  Div.  15. 

WHAT  IS  A  DISCOUNT.^The  purchase  of  a  note  at  lese  than  its  face  is 
a  discount.    Atlantic  Siate  Bonk  v.  Savery,  82  N.  Y.  291. 

DISCOUNT  AS  PAYMENT.— The  deduction  of  a  greater  amount  tiian 
the  legal  rate  and  the  credit  ol  the  balance  to  the  borrower  constitutes  a 
payment  of  usury.    Nash  v.  White's  Bank,  68  N.  Y.  396. 

DISCOUNT  OF  BUSINESS  PAPER. — ^The  provisions  of  the  National  Bank- 
ing Act  limiting  the  amoimt  of  interest  to  be  taken  by  National  banks  on 
loans  and  discounts  apply  as  well  to  discounts  of  business  paper  aa  of  accom- 
modation paper.    Johnsosi  v.  Nat.  Bank,  74  N.  Y.  329. 

WHAT  NOT  PAYMENT  OF  USURY.—- The  defense  of  usury  in  an  action 
by  a  bank  is  not  established  by  showing  that  in  addition  to  the  legal  rate  of 
interest  paid  to  the  bank,  the  borrower  paid  a  certain  sum  to  an  officer  of 
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the  bank  for  obtaining  the  loan,  it  not  appearing  that  he  was  acting  for  the 
bank  in  obtaining  the  loan  or  that  the  bank  knew  of  the  borrower's  agreement 
to  pay  him  for  securing  it.    Terminal  Bank  v.  Dubroff,  66  Misc.  100. 

A  charge  for  financing  may  or  may  not  be  legal  dependent  upon  whether 
or  not  actual  and  valuable  service  was  rendered  upon  which  the  charge  is 
based;  merely  procuring  money  which  was  loaned  to  the  company  would 
not  be  permissible  under  section  114.    Attomey-Qeneral  Rep.,  July  30,  1915. 

§  116.  Interest  on  collateral  demand  loans  of  not  less  than  Ave 
thousand  dollars. 

Upon  advances  of  money  repayable  on  demand  to  an  amount 
not  less  than  five  thousand  dollars  made  upon  warehouse  receipts, 
bills  of  lading,  certificates  of  stock,  certificates  of  deposit,  bills  of 
exchange,  bonds  or  other  negotiable  instruments,  pledged  as  col- 
lateral security  for  such  repayment,  any  bank  may  receive  or  con- 
tract to  receive  and  collect  as  compensation  for  making  such  ad- 
vances any  sum  which  may  be  agreed  upon  by  the  parties  to  such 
transaction. 

Source. —  Former  {  75.  The  only  change  is  the  omission  of  the  words  ''  in 
writing  *'  after  the  words  "  agreed  upon." 

CROSS-REFERENCES.— AppUcation  of  section  to  individual  bankers,  see 
f  143. 
Similar  provision  as  to  trust  companies,  see  §  201. 
Restrictions  as  to  dividends  of  savings  banks,  see  |  256. 

SECTION  SUPERSEDES  GENERAL  USURY  LAWS.—  Hawley  v.  Kountze, 
6  App.  Div.  217. 

EFFECT  OF  ORAL  AGREEMENT.— The  only  importance  of  an  agreement 
in  writing  under  the  former  law  was  to  enable  the  lender  to  coUect  more  than 
the  legal  rate  of  interest.  The  loan  was  not  usurious,  although  there  was  no 
written  agreement.  Hawley  v.  Kountze,  6  App.  Div.  217 ;  In  re  Wilde's  Sons, 
133  Fed.  562,  aff'd  144  Fed.  972. 

USURY. —  The  retention  of  a  fixed  amount  imder  the  name  of  exchange, 
may  constitute  usury.    Perkins  v.  Smith,  41  Him  47;  aff'd  116  N.  Y.  449. 

Statutes,  state  or  national,  upon  the  subject  of  banking,  and  usury,  collated. 
Perkins  v.  Smith,  116  N.  Y.  441. 

In  order  to  permit  recovery  for  charging  more  than  the  legal  rate  of  interest 
it  is  not  necessary  that  the  payment  of  interest  be  made  in  money.  Nash  v. 
White's  Bank  of  Buflfalo,  68  N.  Y.  396. 

The  effect  of  the  Banking  Act,  ch.  567  of  1880,  was  to  repeal  the  penalties 
imposed  by  the  amendment  of  ch.  163  of  1870  upon  banks  taking  illegal 
interest.    Nash  v.  White's  Bank  of  Buffalo,  140  N.  Y.  243. 

A  charge  for  financing  may  or  may  not  be  legal  dependent  upon  whether 
or  not  actual  and  valuable  service  was  rendered  upon  which  the  charge  is 
based;  merely  procuring  money  which  was  loaned  to  the  company  would  not 
be  permissible  under  section  114.    Attorney-General  Rep.,  July  30,  1915. 
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§  116.  Calculation  of  earnings  for  dividend  period. 

To  determine  the  amount  of  gross  earnings  of  a  bank  for  any 
dividend  period  the  following  items  may  be  included: 

1.  All  earnings  actually  received  during  such  period,  less  inter- 
est accrued  and  unpaid  included  in  the  last  previous  calculation  of 
earnings; 

2.  Interest  accrued  and  unpaid  upon  debts  owing  to  it  secure<l 
by  collateral  as  authorized  by  this  article  upon  which  no  default 
of  more  than  one  year  exists  and  upon  corporate  stocks,  bonds,  or 
other  interest-bearing  obligations  owned  by  it  upon  which  no  de- 
fault exists; 

3.  The  sums  added  to  the  cost  of  securities  purchased  for 
less  than  par  as  a  result  of  amortization,  provided  the  market 
value  of  such  securities  is  at  least  equal  to  their  present  cost  as  de- 
termined by  amortization ; 

4.  Any  profits  actually  received  during  such  period  from  the 
sale  of  securities,  real  estate  or  other  property  owned  by  it ; 

6.  Sums  recovered  on  items  previously  charged  off,  and  any 
amounts  allowed  by  the  superintendent  on  account  of  assets  pre- 
viously disallowed  and  charged  off; 

6.  Provided  the  superintendent  of  banks  shall  have  approved, 
and  only  to  the  extent  of  such  approval,  any  increase  in  the 
book  value  of  an  oflSce  building  owned  by  it,  which  building 
or  a  portion  thereof  is  used  by  it  as  a  place  of  business. 

To  determine  the  amount  of  net  earnings  for  such  dividend 
period  the  following  items  shall  be  deducted  from  gross  earnings: 

1.  All  expenses  paid  or  incurred,  both  ordinary  and  extraordi- 
nary, in  the  transaction  of  its  business,  the  collection  of  its  debts, 
and  the  management  of  its  affairs,  less  expenses  incurred  and  in- 
terest accrued  upon  its  debts  deducted  at  the  last  previous  calcu- 
lation of  net  earnings  for  dividend  purposes; 

2.  Interest  paid  or  accrued  and  unpaid  upon  debts  owing  by  it ; 

3.  The  amounts  deducted  through  amortization  from  the  cost 
of  corporate  stocks,  bonds  or  other  interest-bearing  obligations 
purchased  above  par  in  order  to  bring  them  to  par  at  maturity; 

4.  All  losses  sustained  by  it  In  the  computation  of  such  losses 
all  debts  owing  it  shall  be  included  upon  which  no  interest  shall 
have  been  paid  for  more  than  two  years  or  on  which  a  judgment 
has  been  recovered  which  shall  have  remained  unsatisfied  for  two 
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years ;  and  snch  other  assets  as  shall  have  been  disallowed  by  the 
superintendent  of  banks,  or  by  its  board  of  directors. 

The  balance  thus  obtained  shall  constitute  the  net  earnings  of 
such  bank  for  such  period. 

Source. —  Former  §  28.    The  language  is  for  the  moat  part  new. 
CROSS-REFERENCES.— Definitions    of    "net    earnings"    and     "dividend 
period,"  see  §  3. 

Similar  provision  as  to  trust  companies,  see  §  202. 

RENEWAL  NOTES.— Where  a  note  held  by  a  bank  is  taken  up  by  giving 
a  note  of  another  person  bearing  a  different  endorsement,  such  transaction 
creates  a  new  contract,  and  the  indebtedness  is  not  one  that  the  bank  must 
treat  as  a  loss  on  the  ground  that  it  has  remained  due  without  prosecution  and 
without  payment  of  interest  for  more  than  one  year.  Dykman  v.  Keeney,  10 
App.  Div.  610. 

An  unmatured  renewal  note  is  not  to  be  counted  as  a  loss  if  taken  in  the 
ordinary  course  of  business,  although  it  includes  the  accrued  interest  on  the 
previous  note  and  the  debt  has  been  continued  beyond  a  year.  Dykman  v. 
Keeney,  16  App.  Div.  131,  aff'd  160  N.  Y.  677. 

Where  it  appears  that  notes  held  by  the  bank  are  renewals  which  include 
the  interest  due  on  the  previous  notes,  it  is  for  the  jury  to  say  whether  such 
renewal  notes  were  taken  in  due  course  of  business,  and  whether  the  amount 
of  accrued  interest  included  in  the  renewals  represented  loans  such  as  would 
have  been  made  apart  from  any  prior  relation  of  the  parties,  or  were  taken 
merely  to  cover  defaulted  debts.     Dykman  v.  Keeney,  34  App.  Div.  45. 

§  117.  Surplus  fund;  of  what  composed,  and  for  what  purposes  used. 

Every  bank  shall  create  a  fund  to  be  known  as  a  surplus  fund. 
Such  fund  may  be  created  or  increased  by  contributions,  by  trans- 
fers from  undivided  profits,  or  from  net  earnings.  Such  fund  up 
to  twenty  per  centum  of  the  capital  of  the  bank  shall  be  used  only 
for  the  payment  of  losses  in  excess  of  undivided  profits. 

Source.—  Former  §  27,  subd.  10. 

CROSS-REFERENCES.—  Definitions  of  "  surplus  fund,"  "  undivided  profits  " 
and  "  net  earnings,"  see  §  3. 

Similar  provision  as  to  trust  companies,  see  S  203. 

§  118.  How  net  earnings  credited  for  dividend  purposes;  credits  to 
surplus  fund  and  to  xmdivided  profits;  dividends  to  stook- 
holders. 

When  the  net  earnings  of  a  bank  have  been  determined  at  the 
close  of  a  dividend  period  as  provided  in  section  one  hundred 
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sixteen  of  this  article,  if  its  surplus  fund  does  not  equal  twenty 
per  centum  of  the  bank's  capital,  one-tenth  of  such  net  earnings 
shall  be  credited  to  the  surplus  fund  or  so  much  thereof,  less  than 
one-tenth,  as  will  make  such  fund  equal  twenty  per  centum  of 
such  capital.  The  balance  of  such  net  earnings,  or  the  entire 
amount  thereof  if  such  fund  equals  such  twenty  per  centum,  may 
be  credited  to  the  bank's  profit  and  loss  account;  or,  if  its  ex- 
penses and  losses  for  such  dividend  period  exceed  its  gross  earn- 
ings, such  excess  shall  be  charged  to  its  profit  and  loss  account 
The  credit  balance  of  such  account  shall  constitute  the  undivided 
profits  at  the  close  of  such  dividend  period,  and  shall  be  available 
for  dividends. 

The  directors  of  any  bank  may  annually,  semi-annually  or 
quarterly,  but  not  more  frequently,  declare  such  dividends  as  they 
shall  judge  expedient  from  such  undivided  profits.  No  bank  shall 
declare,  credit  or  pay  any  dividend  to  its  stockholders  until  it  shall 
have  made  good  any  existing  impairment  of  its  capital  and  any 
existing  encroachment  on  its  reserves  required  to  be  maintained 
against  deposits. 

Souear- Former  i  27»  sabd.  10.  The  prohibition  against  payment  of  divi- 
dends until  any  impairment  of  capital  shall  have  been  made  good  it  taken  from 
former  |  29,  and  that  against  payment  of  dividends  during  the  existence  of 
an  encroachment  on  reserves  comes  from  former  |  67. 

CROSS-REFERENCES.— Definitions  of  "  surplus  fund,"  "  undivided  profits," 
"  net  earnings "  and  "  dividend  period,"  see  |  3. 

Similar  provision  as  to  trust  companies,  see  i  204. 

Directors'  liabUity  for  declaring  unauthorised  dividends,  see  Stock  Corp. 
Law,  i  28,  post. 

Criminal  liability  for  paying  dividends  out  of  capital,  see  Penal  Law,  |  664, 
post. 

STOCK  DIVIDEND. — A  state  bank  which  has  increased  its  capital  stock 
may  declare  a  stock  dividend,  subject  to  the  limitations  contained  in  the 
provisions  as  to  dividends  and  surplus.    Op.  Atty.-Gen.,  April  16,  1914. 

CAUSE  OF  ACTION  AGAINST  DIRECTORS  BELONGS  TO  CREDITORS.— 
The  cause  of  action  against  directors  for  improperly  declaring  a  dividend  while 
the  bank  was  insolvent  belongs  to  the  creditors,  and  the  receiver  cannot  enforce 
it  for  the  benefit  of  the  stockholders.    Butterworth  v.  O'Brien,  39  Barb.  192. 

§  119.  Change  of  looatioiL 

Any  bank  may  make  a  written  application  to  the  superint^ident 
of  banks  for  leave  to  change  its  place  of  business  to  another  place 
in  the  same  county.  The  application  shall  state  the  reasons  for 
such  proposed  change,  and  shall  be  signed  and  acknowledged  bv 
a  majority  of  its  board  of  directors  ami  ar'companied  by  the  writ- 
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ten  assent  thereto  of  stockholders  owning  at  least  two-thirds  in 
amount  of  its  stock.  If  the  proposed  place  of  business  is  within 
the  limits  of  the  village,  borough  or  city  if  in  a  city  not  divided 
into  boroughs^  in  which  the  principal  place  of  business  of  the  bank 
is  located,  such  change  may  be  made  upon  the  written  approval 
of  the  superintendent;  if  beyond  such  limits,  notice  of  intention 
to  make  such  application,  signed  by  the  president  and  cashier  of 
the  bank  shall  be  published  once  a  week  for  two  successive  weeks 
immediately  preceding  such  application  in  a  newspaper  published 
in  the  city  of  Albany  in  which  notices  by  state  oflScers  are  re- 
quired by  law  to  be  published,  and  in  a  newspaper  to  be  desig- 
nated by  the  superintendent,  published  in  the  county  in  which 
the  place  of  business  of  such  bank  is  located.  If  the  superintend- 
ent shall  grant  his  certificate  authorizing  the  change  of  location, 
as  provided  in  section  fifty  of  this  chapter,  the  bank  shall  cause 
such  certificate  to  be  published  once  in  each  week  for  two  suc- 
cessive weeks  in  the  newspapers  in  which  the  notice  of  application 
was  published.  When  the  requirements  of  this  section  shall  have 
been  fully  complied  with,  the  bank  may,  upon  or  after  the  day 
specified  in  the  certificate,  remove  its  property  and  effects  to  the 
location  designated  therein,  and  thereafter  its  principal  place  of 
business  shall  be  the  location  so  specified;  and  it  shall  have  aU 
the  rights  and  powers  in  such  new  location  which  it  possessed  at 
its  former  location. 

Source. —  Former  S  31. —  The  old  law  provided  for  a  change  to  another  place 
^  in  the  same  or  another  county."  The  language  of  the  old  law,  "  and  there- 
after its  sole  business  location  shall  be  the  location  so  specified"  has  been 
changed  to  *'  thereafter  its  principal  place  of  business  shall  be  the  location  so 
specified."  The  Attorney-General  was  of  the  opinion  that  the  use  of  the 
phrase  "  sole  business  location  "  constituted  a  prohibition  against  branch  of- 
fices.   Atty.-Gen.  Rep.  (1900)  248,  255. 

CROSS-REFERENCES.— Powers  and  duties  of  superintendent  in  regard 
to  change  of  location,  see  §  50.  ' 

Similar  provision  as  to  private  bankers,  see  i  159;  as  to  trust  companies, 
see  §  205;  as  to  savings  banks,  see  §  259;  as  to  investment  companies,  see 
I  296;  as  to  safe  deposit  companies,  see  §  32L  as  to  personal  loan  companies, 
see  S  352;  as  to  savings  and  loan  associations,  see  §  403;  as  to  credit  unions, 
see  §  460. 

APPLICATION  SAME  IN  EITHER  CASE.— Whether  the  change  of  loca- 
tion is  within  the  limits  of  the  same  city  or  town  or  outside  such  limits,  the 
application  must  state  the  reasons  for  the  proposed  change,  be  signed  by  the 
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majority  of  the  board  of  directors,  and  be  accompanied  by  the  written  assent 
of  two-thirds  of  the  stockholders.     Atty.-Gen.  Rep.  (1909)  710. 

§  120.  Sisrhts  and  liabilities  of  stockholders;  who  liable  as  stock- 
holders; who  may  enforce  liability;  within  what  time 
action  must  be  commenced. 

The  rights,  powers  and  duties  of  stockholders  of  banks  shall  be 
as  prescribed  in  the  general  corporation  law  and  the  stock  cor- 
poration law;  but  the  individual  liability  of  such  stockholders 
for  the  contracts,  debts,  and  engagements  of  the  bank  and  the 
time  within  which  an  action  may  be  instituted  to  enforce  such 
liability  shall  be  governed  exclusively  by  the  provisions  of  this 
section  and  section  eighty  of  this  chapter. 

The  stockholders  of  every  bank  shall  be  individually  responsi- 
ble, equally  and  ratably  and  not  one  for  another,  for  all  contracts, 
debts  and  engagements  of  the  bank,  to  the  extent  of  the  amoimt 
of  their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares.  An  action  to  enforce  such  lia- 
bility must  be  brought  within  six  years  after  the  cause  of  action 
has  accrued.  The  term  '^stockholder''  as  used  in  this  section 
shall  apply  to : 

1.  Such  persons  as  appear  by  the  books  of  the  bank  to  be  stock- 
holders; 

2.  Every  owner  of  stock,  legal  or  equitable,  although  the  same 
may  be  on  such  books  in  the  name  of  another  person,  provided, 
however,  that  such  term  shall  not  apply  to  a  person  holding  stock 
as  collateral  security  for  the  payment  of  a  debt  and  not  appearing 
by  the  books  of  the  bank  to  be  the  owner  and  holder  thereof  in 
his  own  right,  or  to  a  person  holding  stock  in  a  bona  fide  fiduciary 
capacity  and  not  appearing  by  the  books  of  the  bank  to  be  the 
owner  and  holder  thereof  in  his  own  right  unless  such  fiduciary 
shall  have  invested  the  funds  in  his  care  in  violation  of  law  or  of 
the  terms  under  which  said  funds  are  held  by  him,  in  which  case 
he  shall  be  personally  liable  as  a  stockholder. 

No  person  who  has  in  good  faith,  and  without  any  intent  to 
evade  his  liability  as  a  stockholder,  caused  his  stock  to  be  trans- 
ferred on  the  books  of  the  bank  when  such  bank  is  solvent  to  any 
resident  of  this  state  of  full  age  previous  to  any  default  in  the 
payment  of  any  debt  or  liability  of  the  hank,  shall  be  subject  to  an'^  * 
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persoDal  liability  for  any  contracsts,  debts  or  engagements  of  the 
bank. 

In  case  the  superintendent  of  banks  shall  have  taken  possession 
of  the  property  and  business  of  the  bank  pursuant  to  section  fifty- 
seven  of  this  chapter  or  a  permanent  receiver  of  such  bank  shall 
have  been  appointed,  all  actions  or  proceedings  to  enforce  the  lia- 
bility of  stockholders  imder  thii  section  shall  be  taken  and  prose- 
cuted only  in  the  name  of  the  superintendent  or  the  receiver,  as 
the  case  may  be,  unless  the  superintendent  or  receiver  shall  refuse 
to  take  such  action  or  proceeding  upon  proper  request  in  writing 
made  by  any  creditor,  or  shall  have  failed  or  neglected  to  commence 
such  action  or  proceeding  within  sixty  days  after  the  receipt  of 
such  request,  and  in  that  event  such  action  or  proceeding  may  be 
taken  by  any  creditor  of  the  bank.  But  no  such  action  shall  bo 
brought  by  a  creditor  until  a  judgment  shall  have  been  recovered 
by  him  against  the  bank  and  an  execution  thereon  shall  have  been 
returned  unsatisfied  in  whole  or  in  part. 

Source. —  The  first  paragi*aph  is  new.  The  first  sentence  of  the  second 
paragraph  comes  from  former  §  71.  The  six-year  limitation  is  new.  The 
definition  of  **  stockholder  "  comes  from  former  §  2,  except  the  part  relating 
to  persons  holding  in  a  fiduciary  capacity,  which  comes  from  Stock  Corp. 
Law,  §  58.  The  paragraph  providing  for  transfer  on  the  hooks  of  the  hank 
is  taken  from  former  §  72.  The  last  paragraph  comes  from  former  $71, 
except  the  last  sentence  which  is  derived  from  Stock  Corp.  Law,  §  50. 

CROSS-REFERENCES.— Enforcement  of  stockholders'  liability  by  super- 
intendent, see  §  80. 

Similar  provision  as  to  trust  companies,  see  §  200;  of  safe  deposit  com- 
panies, see  §  322. 

Actions  to  enforce  liability,  see  Gen.  Corp.  Law,  §§  100-115. 

Actions  to  dissolve  corporations,  see  Gen.  Corp.  Law,  §§  150-161. 

CONSTITUTIONAL  PROVISION.— Art.  VIII,  §  7,  provides  that  stock- 
holders of  banks  shall  be  liable  for  all  its  debts  to  the  amount  of  their 
respective  shares.  The  provision  first  appeared  in  the  Constitution  of  1846, 
being  then  applicable  to  banks  of  issue  only.  It  was  extended  to  banks  not 
of  issue  by  the  Constitution  of  1804. 

For  a  discussion  of  the  reasons  for  applying  the  constitutional  provisions 
to  banks  not  of  issue,  see  Barnes  v.  Arnold,  23  Misc.  197,  205. 

Art.  Vin,  {  7,  of  the  Constitution  of  1846  held  to  apply  to  banks  then  ex- 
isting as  well  as  those  thereafter  organized.  Matter  of  Lee's  Bank,  21 
N.  Y.  9. 
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The  constitutional  provision  applies  to  specially  chartered  banks.  Matter 
of  Reciprocity  Bank,  22  N.  Y.  9. 

CONSTITUTIONALITY  OF  SECTION.— Tlie  courts  have  repeatedly  upheld 
the  constitutionality  of  former  §  71,  part  of  which  is  now  in  this  section. 
Van  Tuyl  v.  Robin,  80  Misc.  330,  aflf'd  160  App.  Div.  41  and  211  N.  Y.  640; 
Barnes  v.  Arnold,  169  N.  Y.  611,  aflTg  45  App.  Div.  314;  Persons  v.  Gardner, 
42  App.  Div.  490;  Matter  of  Lee's  Bank,  21  N.  Y.  9;  Matter  of  Empire  City 
Bank,  18  N.  Y.  199;  Matter  of  Reciprocity  Bank,  22  N.  Y.  9;  Diven  v. 
Duncan,  41  Barb.  520. 

SECTION  TO  BE  STRICTLY  CONSTRUED.— Chase  v.  Lord,  77  N.  Y.  1; 
Barnes  y.  Arnold,  23  Misc.  1^7,  afiTd  45  App.  Div.  314»  160  N.  Y.  611. 

APPLICATION  OF  STOCK  CORPORATION  LAW.— This  section  now  pro- 
vides that  the  liability  of  stockholders  of  banks  shall  be  governed  exdueively 
by  the  Banking  Law.  Under  former  §  71  there  was  great  difficulty  in  deter- 
mining how  far  the  provisions  of  S{  58,  59  of  the  Stock  Corporation  Law 
applied.  See  Van  Tuyl  v.  Robin,  80  Misc.  360,  affd  160  App.  Div.  41  and  211 
N.  Y.  540;  Van  Tuyl  v.  Scharmann,  208  N.  Y.  53;  Hirshfeld  v.  Bopp,  145  N.  Y. 
84;  Mosler  Safe  Co.  v.  Guardian  Trust  Co.,  206  N.  Y.  524;  Assets  Realization 
.Co.  V.  Howard,  70  Misc.  651,  affirmed  152  App.  Div.  900  and  211  N.  Y.  430; 
Smith  V.  Quayle,  86  Misc.  259. 

In  Richards  v.  Robin  (Law  Journal,  March  27,  1915)  it  was  held  that  §  59 
of  the  Stock  Corporation  Law  did  not  apply. 

To  construe  |  59  of  the  Stock  Corporation  Law  as  applicable  would  make 
it  violative  of  Const.,  Art  8,  §  7.    Van  Tuyl  v.  Sullivan,  173  App.  Div.  391. 

NATURE  OF  LI  ABILITY.— The  liability  of  a  bank  stockholder  is  several, 
and  is  not  affected  bj  the  failure  of  any  other  stockholder  to  pay  the  amount 
assessed  against  him.  Mosler  Safe  Co.  v.  Guardian  Trust  Co.,  208  N.  Y.  524, 
aTg  153  App.  Div.  117;  Terry  v.  Little,  101  U.  S.  216;  U.  S.  v.  Knox, 
102  U.  S.  422. 

The  liability  of  the  stockholder  is  contractual  and  there  is  an  implied 
contract  on  his  part,  entered  into  when  he  acquires  his  stock  that  he  will 
be  liable  in  the  manner  and  to  the  extent  prescribed  by  the  statute,  and 
said  liability  accrues,  not  when  the  company  or  bank  is  ascertained  to  be 
insolvent,  but  when  it  incurs  the  indebtedness  for  which  the  statute  renders 
the  stockholders  liable.  Van  Tuyl  v.  Schwab,  174  App.  Div.  665  (aff'd  220 
N.  Y.  101). 

LIABLE  DIRECTLY  TO  CREDiITORS.— The  liability  of  stockholders  is 
directly  to  creditors  and  not  one  to  supply  a  deficiency  in  capital,  but  is  in 
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addition  thereto.     Mosler  Safe  Co.  v.  Guardian  Trust  Co.,  208  K.  Y.  524, 
aflTg  153  Appu  IMv.  117. 

FOR  WHAT  DEBTS  LIARLE.—  Deposits  in  the  ordinary  course  of  busi- 
ness, or  upon  certificates  of  deposit  made  by  their  terms  payable  upon  the 
return  thereof,  are  obligations  for  which  the  stockholders  are  liable  imder 
this  section.    Barnes  y.  Arnold,  169  N.  Y.  611,  afTg  45  App.  Diy.  314. 

The  stockholders  are  not  liable  for  ultra  vires  obligations  of  the  bank.  Thus, 
an  indebtedness  arising  out  of  a  contract  made  by  the  directors  for  the 
voluntary  liquidation  of  the  bank  is  not  one  for  which  the  stockholders  can 
be  held  liable.  Assets  Realisation  Co.  v.  Howard,  70  Misc.  651,  affirmed 
152  App.  Div.  900  and  211  N.  Y.  430. 

INTEREST  ON  LIABILITY.—  In  Mahoney  v.  Bemhard,  45  App.  Div.  499, 
affirmed  169  N.  Y.  589,  it  was  held  that  the  liability  could  not  be  extended  by 
allowing  interest  thereon.  But  express  provision  is  now  made  by  §  80  for 
intterest  where  the  liability  is  enforced  by  the  Superintendent  of  Banks. 

APPLIES  TO  EXISTING  ST0CK3H0LDERS.—  This  section  applies  to  stock- 
holders who  became  such  prior  to  its  enactment.  Barnes  v.  Arnold,  169  N.  Y. 
611,  aflTg  45  App.  Div.  314. 

WHEN  STOCKHOLDERS  OF  RECORD  NOT  LIABLE.— Although  a  person 
appears  as  a  stockholder  on  the  books  of  the  corporation,  if  he  was  made  sudi 
without  his  knowledge  or  consent,  he  cannot  be  held  liable.  Richard  v.  Robin 
(Law  Journal,  March  27,  1915). 

But  if,  after  receiving  knowledge  of  the  unauthorized  recording  of  the 
stock  in  his  name,  he  fails  to  repudiate  the  act,  this  amounts  to  a  ratification, 
and  he  becomes  liable  as  a  stockholder.  Richards  v.  Ackerman,  175  App.  Div. 
746. 

A  person  holding  stock  in  a  bank  which  is  merged  into  another  cannot  be 
held  liable  as  a  stockholder  of  the  new  institution  where  the  merger  was 
invalid  as  to  him  and  he  has  not  waived  the  invalidity  thereof,  although  he 
appears  as  a  stockholder  on  the  books.  Richards  v.  Robin  (App.  Div.,  1st 
Dep't,  June  8,  1917). 

TRANSFER  ON  BOOKiS  NECESSARY  TO  TERMINATE  LIABILITY.— A 
stockholder  of  record  who  has  assigned  his  stock  but  failed  to  have  it  trans- 
ferred on  the  books  of  the  bank  is  liable.  Van  Tuyl  v.  Robin,  80  Misc.  360, 
afPd  160  App.  Div.  41  and  211  N.  Y.  540;  Wheeler  v.  Werner,  140  App.  Div. 
695;  SheUington  v.  Howland,  53  N.  Y.  371. 

But  if  the  stockholder  has  used  all  due  diligence  and  employed  all  reasonable 
bnnnesa  prudence  to  obtain  a  transfer  on  the  books,  he  cannot  be  held  liable 
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although  such  transfer  has  never  been  made.    Richards  v.  Robin  (App.  Div., 
l6t  Dep%  June  8,  1917). 

BOTH  ASSIGKNOR  AND  ASSIGNEE  LIAIHLE.— An  assignment  without  a 
transfer  on  the  book  renders  the  assignee  liable,  but  the  assignor  also 
remains  liable.  Wheeler  v.  Werner,  140  App.  'Div.  695;  Richards  v.  Robin 
(Law  Journal,  March  27,  1015). 

An  imregistered  transferee  from  an  executor  of  bank  stock  standing  on  the 
books  in  the  name  of  the  decedent  is  liable  ae  a  stockholder.  Mahoney  y. 
Bemhard,  45  App.  Div.  409,  aff'd  160  N.  Y.  560. 

BROKERS  NOT  LIABLE  AS  ASSIGNEES.— Where  defendants  who  ap- 
peared aa  stockholders  of  record  alleged  in  their  answers  that  thej  had  sold 
their  stock  to  certain  brokers  who  were  joined  as  defendants,  and  the  latter 
alleged  in  their  answers  that  they  purchased  merely  as  brokers  for  other 
persons,  which  was  admitted  by  tiie  plaintiff,  it  was  held  that  the  broker 
defendants  were  not  entitled  to  judgment  on  the  pleadings.  Richards  ▼. 
Robin,  86  Misc.  528. 

But  on  the  trial  of  the  action  it  was  held  that  the  monetary  ownership 
of  the  brokers,  under  such  circumstances,  did  not  constitute  them  transferrers 
within  the  rule  making  the  transferee  liable  over  to  the  transferrer.  Richards 
V.  Robin   (Law  Journal,  March  27,  1015). 

The  record  holder  is  not  entitled  to  indemnification  from  a  broker  who, 
acting  for  an  undisclosed  principal,  purchased  the  8tx>ck  at  public  auction. 
No  duty  rests  on  the  broker  to  have  the  stock  transferred  in  the  books  of  the 
bank  into  the  name  of  the  actual  purchaser.  Richards  v.  Robin,  175  App. 
Div.  296. 

Pledges  of  the  stock  of  a  bank  which  became  insolvent  and  who  isxchanged 
their  certificates  of  stock  for  new  certificates  pursuant  to  the  scheme  for 
reorganization,  are  not  record  holders  of  the  etock  ao  as  to  be  liable  under 
No.  120  (formerly  No.  71)  of  the  Banking  Law,  for  an  assessment  upon 
shareholders  when  the  reorganized  bank  in  its  turn  became  insolvent. 
Skinner  v.  Home  Bank  of  Brooklyn,  190  App.  Div.  187. 

TRANSP^ER  WHILE  BANK  INSOLVENT.— A  stockholder  who  transfers 
his  shares  when  the  bank  is  insolvent  remains  liable  whether  or  not  he  acted 
in  good  faith  and  without  knowledge  of  the  insolvency.  Persons  v.  Gardner, 
113  App.  Div.  697. 

A  TRANSFER  TO  THE  BANK  ITSELF  does  not  satisfy  the  requirements 
of  this  section.    Matter  of  Reciprocity  Bank,  22  N.  Y.  9. 

PLEDGES. —  Under  the  present  section  a  pl^gee  of  bank  stock  who  ap- 
pears by  the  books  of  the  bank  to  be  the  unqualified  owner  and  holder  of  the 
stock  is  undoubtedly  liable  as  a  stockholder.  Under  the  former  law  there  was 
some  doubt  on  this  point,  but  the  Court  of  Appeals,  held  that  such  a  pledgee 
must  be  deemed  a  "  stockholder."  Van  Tuyl  v.  Robin,  211  N.  Y.  640,  aff'g  160 
App.  Div.  41,  which  reversed  80  Misc.  360,  on>  this  point.  See  also  Matter  of 
Empire  City  Bank,  18  N.  Y.  199,  224;  Adderly  v.  Storm,  6  Hill  624. 
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EXECUTORS. —  Executors  of  a  person  who  appears  as  a  stockholder  on  the 
books  of  the  bank  are  chargeable,  in  their  representative  capacity,  as  stock- 
holders. Diyen  v.  Duncan,  41  Barb.  520;  Richards  v.  Robin  (Law  Journal, 
March  27,  1915). 

Executors  of  a  decedent,  joined  as  defendants  because  of  stock  standing  in 
their  decedent's  name,  remain  liable  as  such  after  the  settlement  of  their 
accounts  by  the  Surrogate.  Mahoney  v.  Bemhard,  45  App.  Div.  499,  aff*d  139 
N.  Y.  689. 

Where  a  defendant  in  a  stockholder's  action  dies  and  his  executor  is  substi- 
tuted, a  judgment  recovered  against  the  decedent  does  not  bind  his  devisee. 
Upon  the  rendition  of  such  judgment  and  the  return  of  an  execution  unsatis- 
fied, a  cause  of  action  arises  against  the  devisee  enforceable  within  ten  years 
thereafter  upon  proof  of  all  the  facts  upon  which  the  judgment  against  the 
decedent's  estate  was  rendered.     Richards  v.  GiU,  138  App.  Div.  76. 

When  executors,  without  authority  from  the  testator  and  with  authority 
of  law,  invest  funds  of  the  estate  in  bank  stock,  they  and  not  the  estate  are 
responsible  as  stockholders.    Diven  v.  Lee,  36  N.  Y.  302. 

ENFORCEMENT  BY  RECEIVER.— •  The  provision  as  to  enforcement  of  the 
liability  by  a  receiver  was  incorporated  into  the  section  by  chapter  441  of  the 
Laws  of  1897.  This  amendment  was  held  to  apply  to  a  bank  which  prior  to 
its  enactment  had  been  dissolved  and  of  which  a  permanent  receiver  had  been 
appointed.    Persons  v.  Gardner,  42  App.  Div.  490,  aff'g  26  Misc.  663. 

The  amendment  of  1897  was  held  not  to  apply  to  an  action  begun  before  its 
passage,  even  as  to  defendants  who  had  not  then  been  served  with  process. 
Mahoney  v.  Bemhard,  45  App.  Div.  499,  aflfd  169  N.  Y.  589. 

This  section  does  not  put  on  the  permanent  receiver  an  absolute  duty  to 
proceed  against  stockholders,  and  a  receiver's  account  should  not  be  sur- 
charged with  the  amount  which  he  might  have  recovered  had  he  proceeded 
against  a  solvent  stockholder  within  the  time  limited  by  statute.  People  v. 
Staten  Island  Bank,  146  App.  Div.  378. 

In  an  action  by  a  permanent  receiver  the  plaintiff  must  make  out  at  least 
a  prima  facie  case  that  there  is  valid  and  subsisting  indebtedness  remaining 
unpaid,  and  that  in  order  to  discharge  it  a  contribution  from  the  stockholders 
is  necessary.    Smith  v.  Quayle,  86  Misc.  259. 

ENFORCEMENT  BY  CREDITOR.— Prior  to  the  amendment  of  1897  (Laws 
1897,  ch.  441 )  an  action  could  only  be  brought  by  creditors.  Persons  r.  Gard- 
ner, 26  Misc.  663,  aff'd  42  App.  Div.  490. 
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Previous  to  that  amendment  it  was  held  that  a  creditor  could  maintain  an 
action  in  equity,  in  behalf  of  himself  and  all  others  similarly  situated,  to 
enforce  the  stockholders*  liability.     Pfohl  v.  Simpson,  60  How.  Pr.  341. 

Where  the  action  is  brought  by  a  creditor,  the  recovery  of  judgment  against 
the  bank  is  a  condition  precedent  and  must  be  alleged  in  the'  complaint. 
Hirshfeld  v.  Bopp,  145  N.  Y.  84;  Hirshfeld  v.  Kursheedt,  81  Hun,  655. 

A  judgment  against  the  bank  does  not  establish,  as  against  the  stockholders, 
that  the  debt  on  which  it  is  based  is  one  for  which  the  stockholders  can  be 
held  liable.  Assets  Realization  Co.  v.  Howard,  70  Misc.  951,  affd  152  App. 
Div.  900  and  211  N.  Y.  43a 

Complaint  in  action  by  creditor  held  sufficient.  Hagmayer  v.  Farley,  23 
App.  Div.  426. 

Where  the  action  is  brought  by  a  creditor  on  behalf  of  himself  apd  all 
other  creditors,  the  plaintiff  does  not  become  a  trustee  for  the  other  creditors 
to  the  extent  that  he  must  carry  on  the  litigation  for  their  interests  in  oppo- 
sition to  his  own,  or  after  he  has  settled  his  claim.  Until  another  creditor  has 
procured  an  order  making  him  a  party,  or  imtil  an  interlocutory  judgment  has 
been  rendered,  he  has  entire  control  of  the  action.  If  in  such  case  the  plain- 
tiff discontinues  action,  the  receivers  of  the  bank  are  not  entitled  to  continue 
it.    Hirshfeld  v.  Fitzgerald,  157  N.  Y.  166. 

After  the  above  decision  in  Hirshfeld  v.  Fitzgerald,  certain  creditors  of  the 
Harlem  Kiver  Bank,  moved  to  be  joined  in  a  creditor's  action  against  the 
stockholders  of  that  bank  which  had  been  pending  for  more  than  three  years 
and  was  at  issue  as  to  all  the  answering  defendants,  but  had  not  been  noticed 
for  trial.  It  was  held  that,  under  the  circumstances,  the  motion  was  not 
made  too  late  and  should  be  granted.    Hagmayer  v.  Alten,  41  App.  Div.  487. 

Where  after  t'he  appointment  of  a  receiver  in  an  action  for  the  dissolution 
of  an  insolvent  bank,  a  creditors'  action  is  brought  and  judgment  recovered 
against  the  stockholders,  a  creditor  who  did  not  join  in  the  creditors'  action 
may  entitle  himself  to  share  in  the  distribution  by  paying  his  share  of  the 
expense  of  the  action  and  presenting  a  satisfactory  excuse  for  not  proving  his 
claim  within  the  prescribed  period.    Matter  of  Ziegler,  98  App.  Div.  117. 

FORM  OF  ACTION. —  Under  the  former  law  the  only  permissible  form  of 
action  was  one  in  equity  against  all  the  stockholders.  Cheney  v.  Scharmaiiii» 
145  App.  Div.  456;  Hirshfeld  v.  Bopp,  145  N.  Y.  84. 

Under  the  present  law  (§80)  the  superintendent  is  given  power  to  sue  the 
stockholders  either  separately  or  jointly. 
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EXHAUSTION  OF  ASSETS  NOT  ESSENTIAL.—  That  not  aU  the  assets  of 
the  insolvent  bank  have  been  exhausted  does  not  constitute  a  defense  to  an 
action  to  enforce  the  stockholders'  liability.  Barnes  v.  Arnold,  23  Misc.  201 ; 
Persons  v.  Gardner,  26  Misc.  063,  aflf'd  42  App.  Div.  490;  Van  Tuyl  v.  Robin, 
SO  Misc.  360,  aflTd  160  App.  Div.  41;  Richards  v.  Robin  (Law  Journal,  March 
27,  1915) ;  Richards  v.  Scharmann,  97  Misc.  143. 

SET-OFF. —  A  stockholder  cannot  set  off  a  claim  against  the  bank  in  an 
action  to  enforce  his  liability.  Matter  of  Etaipire  City  Bank,  18  N.  Y.  199; 
Van  Tuyl  v.  Schwab,  165  App.  Div.  412. 

But  where  the  superintendent  makes  an  assessment  upon  stockholders  to 
enable  the  corporation  to  resume  business,  if  business  is  not  resumed  and  the 
fund  raised  by  the  assessment  is  distributed  ratably  among  the  creditors, 
stockholders  who  have  paid  the  assessment  are  entitled  in  equity  to  set  off  the 
amount  against  their  statutory  liability.  Mosler  Safe  Ca  y.  Guardian  Trust 
Co.,  208  N.  Y.  624,  aff'g  163  App.  Div.  117. 

STOCKHOLDERfi  PAID  LAST.— Nothing  is  to  be  repaid  to  stockholders 
imtil  after  payment  in  full  of  all  the  debts  of  the  bank.  HoUister  ▼.  (Hollister 
Bank,  2  Abb.  Dec.  367;  Pruyn  v.  Van  Allen,  39  Barb.  354. 

EFFECT  OF  DISCHARGE  IN  BANKRUPTCY.— The  discharge  in  bank- 
ruptcy of  a  stockholder  of  a  banking  corporation  upon  a  petition  filed  and 
an  adjudication  made  after  said  corporation  had  become  insolvent,  relieves 
said  stockholder  of  bis  obligations  and  liability  as  such  for  the  debts  of  the 
corporation,  because  his  liability  on  the  date  of  the  filing  of  the  petition  in 
bankruptcy  was  provable  as  a  debt  against  his  estate.  Van  Tayl  v.  Schwab, 
174  App.  Div.  665   (aff'd  220  N.  Y.  101). 

§  121.  ABsessment  of  stockholders  to  make  good  impairment  of 
capital;  sale  of  stock. 

Whenever  the  superintendent  of  banks  shall  have  made  requisi- 
tion upon  any  bank  pursuant  to  section  fifty-six  of  this  chapter  to 
make  good  the  amount  of  an  impairment  of  its  capital,  the  direct- 
ors of  the  bank  shall  immediately  give  notice  of  such  requisition 
to  each  stockholder  and  of  the  amount  of  the  assessment  which  he 
must  pay  for  the  purpose  of  making  good  such  deficiency,  by  a 
written  or  printed  notice  mailed  to  such  stockholder  at  his  place 
of  residence,  or  served  personally  upon  him.  If  any  stockholder 
shall  refuse  or  n^leet  to  pay  the  assessment  specified  in  such  notice 
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within  sixy  days  from  the  date  thereof,  the  directors  of  such  bank 
shall  have  the  right  to  sell  to  the  highest  bidder  at  public  auction 
the  stock  of  such  stockholder,  after  giving  previous  notice  of  such 
sale  for  two  weeks  in  a  newspaper  of  general  circulation  published 
in  the  county  where  the  principal  office  of  such  bank  is  located ;  or 
such  stock  may  be  sold  at  private  sale,  and  without  such  published 
notice,  provided,  however,  that  before  making  a  private  sale  thereof 
an  offer  in  writing  to  purchase  such  stock  shall  first  be  obtained, 
and  a  copy  thereof  served  upon  the  owner  of  record  of  the  stock 
sought  to  be  sold  either  personally  or  by  mailing  a  copy  of  such 
offer  to  such  owner  at  his  place  of  residence  or  the  address  fur- 
nished by  him  to  the  bank;  and  if,  after  service  of  such  offer, 
such  owner  shall  still  refuse  or  neglect  to  pay  such  assessment 
within  two  weeks  from  the  time  of  service  of  such  offer  the  said 
directors  may  accept  such  offer  and  sell  such  stock  to  the  person  or 
persons  making  such  offer,  or  to  any  other  person  or  persons  mak- 
ing a  larger  offer  than  the  amount  named  in  the  offer  .submitted  to 
such  stockholder;  but  said  stock  shall  in  no  event  be  sold  for  a 
smaller  sum  than  the  valuation  put  on  it  by  the  superintendent  in 
his  determination  and  certificate,  which  valuation  shall  not  be  less 
than  the  amount  of  the  assessment  called  for  and  the  necessary 
costs  of  sale.  Out  of  the  avails  of  the  stock  sold  the  directors 
shall  pay  the  necessary  costs  of  sale  and  the  amount  of  the  assess- 
ment called  for  thereon.  The  balance,  if  any,  shall  be  paid  to  the 
person  or  persons  whose  stock  has  been  thus  sold.  A  sale  of  stock 
as  herein  provided  shall  effect  an  absolute  cancellation  of  the 
outstanding  certificate  or  certificates  evidencing  the  stock  so  sold, 
and  shall  render  the  same  null  and  void  and  a  new  certificate  or 
certificates  shall  be  issued  to  the  purchaser  or  purchasers  of  said 
stock. 

Source.— Former  §  17. 

CROSS-REFERENCES. —  Order  of  superintendent  requiring  impairment  of 
capital  to  4)e  made  good,  see  §  66. 

Similar  provision  as  to  trust  companies,  see  |  207;  as  to  safe  deposit  com- 
panies, see  §  323. 

PURPOSE  OF  ASSESSMENT.— The  assessment  provided  for  in  this  section 
is  for  the  purpose  of  enahMng  the  corporation  to  resume  business.  Such  assess- 
ment can  doubtless  be  made,  even  though  the  superintendent  has  taken  posses- 
sion, but  it  cannot  be  made  for  the  purpose  of  swelling  the  assets  to  be  dis- 
tributed on  a  liquidation.  Mosler  Safe  Co.  v.  Guardian  Trust  Co.,  153  App. 
Div.  117,  126.  modified  208  N.  Y.  524. 

This  secfion  does  not  apply  to  the  case  of  a  bank  which  has  suspended  pay- 
ments and  closed  its  doors    Attorney  .-Gen.  Rep.   (1908)  379. 

FOR  WHAT  AMOUNT  STOCK  TO  BE  SOLD.— Under  this  section,  in  its 
present  form,  it  is  contemplated  that  the  stock  may  be  sold  for  the  amount  of 
the  assessment  plus  the  cost  of  the  sale.    Atty.-Gen.  Rep.  (1910)  854. 
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But  prior  to  the  amendment  of  1905,  the  purchaser  was  deemed  to  be  enti- 
tled to  receive  the  new  certificate  only  upon  paying  the  amount  of  his  bid  and 
also  the  par  value  of  the  stock,  lessf  the  value  thereof  as  fixed  by  the  superin- 
tendent.   Atty.-Gen.  Rep.  (1903)  266. 

"  THE  VALUATION  PUT  ON  IT  BY  THE  SUPEBINTENDENT."— Opinion 
that  the  "  valuation  "  to  be  put  on  the  stock  is  such  amount  as  in  the  good 
judgment  of  the  superintendent  represents  its  actual  value  at  the  time  he 
makes  his  certificate.    Atty.-Gen.  Rep.   (1901)   158. 

SALE  ANNULS  CERTIFICATE.—  The  sale  of  a  stockholder's  shares  under 
this  section  operates  to  annul  his  certificate  whether  or  not  it  is  surrendered 
by  him.    Atty.-Gen.  Rep.  (1900)  228. 

§  122.  Annual  meeting  of  stockholders;  notice. 

The  stockholders  of  every  bank  shall  hold  an  annual  meeting 
for  the  election  of  directors  on  the  second  Tuesday  in  January 
or  within  ten  days  thereafter.  Notice  of  such  meeting  shall  be 
given  as  required  by  the  stock  corporation  law. 

Source. —  Former  §  69. 

CROSS-REFEREXCES.— Similar  provision  as  to  trust  companies,  see  |  209; 
as  to  safe  deposit  companies,  see  §  324;  as  to  personal  loan  companies,  see 
§  353. 

General  provisions  regarding  election  of  corporate  directors,  see  Gen.  Corp. 
Law,  §§  23-32,  post. 

General  provisions  regarding  directors  of  stock  corporations,  see  Stock  Corp. 
Law,  II  25-35,  post. 

Misconduct  of  directors,  see  Penal  Law,  §§  290,  297,  664,  665,  668,  post. 

AN  ADJOURNMENT  OF  AN  ANNUAL  MEETING  for  the  election  of 
directors  cannot  be  taken  to  a  day  later  than  ten  days  after  the  second  Tues- 
dav  in  January.    Atty.-Gen.  Rep.  (1909)  739. 

FAILURE  TO  PUBLISH  NOTICE;  WAIVER.— Where  the  requirement  of 
publication  of  notice  was  disregarded,  but  the  notice  was  served  on  all  the 
stockholders  either  personally  or  by  mail,  and  the  meeting  and  election  were 
in  every  other  respect  regular,  the  Attorney-General  was  of  the  opinion  that 
the  election  should  be  rendered  valid  and  legal  by  a  waiver  signed  by  each 
stockholder,  as  provided  in  §  42  of  the  Gen.  Corp.  Law.  Atty.-Gen.  Rep.  (1910) 
823. 

DIRECTOR  CANNOT  ACT  AS  PROXY.— Gen.  Corp.  Law,  §  26,  which  for- 
bids officers  of  corporations  formed  under  the  Banking  Law  to  serve  as  proxies 
for  stockholders,  applies  to  directors.    Atty.-Gen.  Rep.  (1912)  vol.  2,  p.  285. 

§  123.  Qualifications  and  disqualifications  of  directors. 

Each  director  must  be  a  citizen  of  the  United  States,  and  at 
least  three-fourths  of  the  directors  must  be  residents  of  this  state 
at  the  time  of  their  election  and  during  their  continuance  in  office. 
If  at  a  time  when  not  more  than  three-fourths  of  the  directors 
are  residents  of  this  state,  any  director  shall  cease  to  be  a  resident 
of  this  state,  he  shall  forthwith  cease  to  be  a  director  of  the  bank 
and  his  office  shall  be  vacant.  Every  director  of  a  bank  having  a 
capital  of  fifty  thousand  dollars  or  over  shall  be  a  stockholder  of 
the  bank  owning  in  his  own  right  an  amount  equal  to  at  least  one 
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thousand  dollars  in  value,  and  of  a  bank  having  a  capital  of  less 
than  fifty  thousand  dollars,  a  stockholder  in  his  own  right  in  an 
amount  equal  to  at  least  five  hundred  dollars  in  value ;  and  every 
person  elected  to  be  a  director  who,  after  such  election,  shall 
hypothecate,  pledge  or  cease  to  be  the  owner  in  his  own  right  of 
the  amount  of  stock  aforesaid,  shall  cease  to  be  a  director  of  the 
bank  and  his  office  shall  be  vacant,  and  he  shall  not  be  eligible 
for  re-election  as  a  director  for  a  period  of  one  year  from  the  date 
of  the  next  succeeding  annual  meeting. 

Source.—  Former  §  69.  The  proviflions  as  to  vacating  the  office  hy  removal 
from  the  state  and  as  to  the  ineligibility  for  re-election  of  a  director  who  haa 
parted  with  his  qualifying  stock  are  new. 

CROSS-REFERENCES.—  Similar  provisions  as  to  trust  companies,  see  {  210; 
as  to  savings  banks,  see  §§  260,  268;  as  to  safe  deposit  companies,  see  §  325; 
as  to  personal  loan  companies,  see  §  354 ;  as  to  savings  and  loan  associations^ 
see  §  405;  as  to  land  bank,  see  §  430;  as  to  credit  unions,  see  jf   465. 

HYPOTHECATION  OF  QUALIFYING  STOCK.— The  law  intends  that  the 
director  shall  be  the  owner  of  unincumbered  stock  to  the  amount  specified. 
If  the  stock  is  hypothecated  the  office  is  to  be  deemed  vacant.  Atty.-Qen. 
Rep.  (1806)  203. 

VICE-PRESIDENT  MUST  BE  DIRECTOR.— Stock  Corp.  Law,  t  30,  pro- 
vides that  the  president  must  be  a  director.  There  is  no  such  requirement  as 
to  other  officers,  but  since  the  vice-president  succeeds  to  the  president's  duties, 
it  is  considered  that  at  least  one  vice-president  should  be  a  director.  (See 
White  on  Corporations,  7th  ed.,  p.  261.)  The  Attorney-General  was  of  the 
opinion  that,  in  consequence,  an  alien  could  not  be  elected  vice-president,  as 
Banking  Law,  former  §  69,  provided  that  "  each  director  must  be  a  citizen 
of  the  United  States."    Atty.-(5en.  Rep.  (1909)   737. 

§  124.  Oath  of  direoton. 

Each  director,  when  appointed  or  elected,  shall  take  an  oath 
that  he  will,  so  far  as  the  duty  devolves  on  him,  diligently  and 
honestly  administer  the  affairs  of  the  bank,  and  will  not  know- 
ingly violate,  or  willingly  pennit  to  be  violated,  any  of  the  pro- 
visions of  law  applicable  to  such  bank,  and  that  he  is  the  owner 
in  good  faith  and  in  his  own  right,  of  shares  of  stock  of  the  value 
required  by  this  article,  subscribed  by  him  or  standing  in  his  name 
on  the  books  of  the  bank  and  that  the  same  is  not  hypothecated,  or 
in  any  way  pledged  as  security  for  any  loan  or  debt,  and,  in  case 
of  reflection  or  reappointment,  that  such  stock  was  not  hypothe- 
cated, or  in  any  way  pledged  as  security  for  any  loan  or  debt 
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during  his  previous  term.     Such  oath  shall  be  subscribed  by  tho 
director  making  it,  and  certified  by  an  officer  authorized  by  law 
to  administer  oaths,  and  immediately  transmitted  to  the  superin- 
tendent of  banks. 
Source.— Fonner  {  70. 

CROSS-REFERENCES.— Similar  proviaion  as  to  trust  companies,  see  §  211; 
as  to  savings  banks,  see  $  261;  as  to  safe  deposit  companies,  see  §  326;  as  to 
personal  loan  companies,  see  §  355,  as  to  savings  and  loan  associations,  see 
I  406;  as  to  land  bank,  see  §  431;  as  to  credit  unions,  see  §  466. 

SECTION  DOES  NOT  IMPOSE  DUTIES.—  This  section  does  not  amount  to 
a  statutory  requirement  that  the  directors  shall  diligently  and  honestly  ad- 
minister the  affairs  of  the  bank,  so  as  to  authorize  an  indictment  under  Penal 
Law,  I  297,  which  provides  that  a  director  shall  be  guilty  of  a  misdemeanor 
if  he  "  wholly  omits  to  perform  any  duty  imposed  upon  him  as  such  director 
by  law."    People  v.  Knapp,  206  N.  Y.  373,  aflPg  147  App.  Div.  436. 

LIABILITY  OF  DIRECT6rS.— These  questions  are  governed  by  common 
law  principles  and  by  the  provisions  of  the  General  Corporation  Law  and  the 
Stock  Corporation  Law.  As  to  liability  of  bank  directors  tor  negligence,  see 
O'Brien  v.  Kursheedt,  79  Hun  616. 

As  to  liability  for  receiving  deposits  when  bank  is  insolvent,  see  Cassidy  y. 
Uhlman,  27  App.  Div.  80,  rev*d  163  N.  Y.  380;  Same  v.  Same,  54  App.  Div.  206, 
aff'd  170  N.  Y.  505 

§  126.  Tenure  of  office  of  directors. 

The  directors  shall,  unless  sooner  removed  or  disqualified,  hold 
office  until  the  next  annual  meeting  of  stockholders,  and  until  their 
successors  are  elected  and  have  qualified. 

Source.— Former  |  69. 

CROSS-REFERENCES.— Similar  provisions  as  to  trust  companies,  see  8  208; 
as  to  safe  deposit  companies,  see  S  327;  as  to  personal  loan  companies,  see 
§  356;  as  to  credit  unions,  see  §  467. 

§  126.  Vacancies  in  board  of  directors. 

All  vacancies  in  the  office  of  director  shall  he  filled  by  election 
by  the  stockholders  except  as  hereinafter  provided.  Vacancies 
not  exceeding  one-third  of  the  whole  number  of  the  board  may  be 
filled  by  the  affirmative  vote  of  a  majority  of  the  directors  then  in 
office,  and  the  directors  so  elected  may  hold  office  until  such  vacan- 
cies are  filled  by  the  stockholders  at  a  special  or  annual  meeting; 
or  when  the  number  of  directors  required  is  nine  or  more,  two 
vacancies  may,  with  the  consent  of  the  superintendent,  be  left 
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unfilled  until  the  next  annual  election,  and  when  the  number  of 
directors  required  is  more  than  five  and  less  than  nine,  one 
vacancy  may,  with  the  superintendent's  consent,  be  left  unfilled 
until  the  next  annual  election. 

Source. —  Former  §  69.  The  provisions  for  leaving  vacancies  unfiUed  until 
the  next  annual  ele^ion  is  new. 

CROSS-REFERENCES. —  Similar  provision  as  to  trust  companies,  see  §  212 ; 
as  to  savings  banks,  see  §  269;  as  to  savings  and  loan  aasociaticms,  see  f  407 ; 
as  to  land  bank,  see  §  432. 

§  127.  Change  of  number  of  disectors. 

The  stockholders  at  any  annual  meeting,  provided  notice  of  the 
proposed  change  be  given  in  the  notice  of  sudi  meeting,  may,  by 
a  majority  of  all  the  votes  of  the  stockholders  of  such  bank,  change 
by  resolution  the  number  of  its  dii'ectors  to  such  number  not  les3 
than  five  as  they  may  decide,  but  such  change  shall  not  become 
effective  until  approved  by  the  superintendent ;  or  such  bank  may 
change  the  number  of  its  directors  in  the  manner  prescribed  in 
section  twenty-six  of  the  stock  corporation  law.  A  certified  copy 
of  every  resolution  changing  the  number  of  directors  at  an  annual 
meeting  shall  be  immediately 'filed  in  the  ofiioe  of  the  superintend- 
ent together  with  proof  by  aflSdavit  of  the  publication  of  said 
notice  of  the  annual  meeting. 

Source. —  Former  §  69. 

CROSG-ROSE'ERENCES. — Similar  provision  as  to  savings  banks,  see  S  266; 
as  to  savings  and  loan  associations,  see  §  408;  as  to  land  bank,  see  {  433. 

The  notice  to  stockholders  of  a  proposed  change  in  the  number  of  directors 
need  not  state  whether  the  number  was  to  be  increased  or  decreased  and  the 
approval  of  the  change  of  the  number  of  directors  hj  the  Superintend^it  may 
be  exercised  before  or  after  the  meeting  of  the  stockholders.  Atty.-Gen.  Rep. 
Jan.  22,  1920. 

§  128.  Annual  meeting  of  directon;  election  of  officers. 

Within  fifteen  days  after  the  date  on  which  the  annual  meet- 
ing of  stockholders  is  held  the  directors  elected  at  such  meet- 
ing shall,  after  thoir  due  qualification,  hold  a  meeting  at  "whidi 
they  shall  elect  a  president  from  their  own  number,  a  vice-presi- 
dent, and  such  other  oflScera  as  are  required  by  the  by-lawB  to  be 
elected  annually. 

Source. —  New. 

CROSS  REFERENCES.—  Similar  proyiBioiiB  aa  to  trust  oompanies,  see  S  213. 
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§   129.    Honfhly  meetings  of   direotoxi;   quomiii;   statement   to 
directors. 

The  directora  of  oveiy  bank  ffliall  iiold  a  regular  meeting  at 
least  onoe  in  eadb  month.  If  the  number  of  directors  necessary 
to  constitute  a  quorum  is  not  prescribed  in  the  certificate  of  incor- 
poration or  organization  certificate,  or  in  the  by-laws,  and  no  pro- 
vision is  made  therein  for  determining  the  same,  the  directors  may 
fix  such  number,  which  shall  not  be  less  than  five,  with  the  same 
e£Fect  as  if  such  number  were  prescribed  in  the  certificate  of  incor- 
poration or  organization  certificate.  The  board  of  directors  shall, 
by  resolution  duly  recorded  in  the  minutes,  designate  an  officer 
or  officers  whose  duty  it  shall  be  to  prepare  and  submit  to  each 
director  at  each  regular  meeting  of  the  board,  or  to  an  executive 
conmiittee  of  not  less  than  five  members  of  such  board,  a  written 
statement  of  all  the  purchases  and  sales  of  securities,  and  of 
every  discount,  loan  or  other  advantje,  including  over-drafts  and 
renewals  made  since  the  last  regular  meeting  of  the  board,  describ- 
ing the  collateral  to  such  indebtedness  as  of  the  date  of  meeting 
at  which  such  statement  is  submitted ;  but  such  officer  or  officers 
may  omit  from  such  statement  discounts,  loans  or  advances  includ- 
ing over-drafts  and  renewals  of  less  than  one  thousand  dollars 
except  as  hereinafter  provided.  Such  statement  shall  also  con- 
tain, a  list  giving  the  aggregate  of  loans,  discounts  and  advances 
including  over-drafts  to  each  individual  partnership,  unincorpo- 
rated association,  corporation  or  person  whose  liability  to  the 
bank  has  been  increased  one  thousand  dollars  or  more  since  the 
last  regular  meeting  of  the  board,  together  with  a  description  of 
the  collateral  to  su(?h  indebtedness  held  by  the  bank  at  the  date  of 
the  meeting  at  which  such  statement  is  submitted.  A  copy  of 
such  statement,  together  with  a  list  of  the  directors  present  at  such 
meeting,  verified  by  the  affidavit  of  the  officer  or  officers  charged 
with  the  duty  of  preparing  and  submitting  such  statement  shall 
be  filed  with  the  records  of  the  bank  within  one  day  after  such 
meeting,  and  be  presumptive  evidence  of  the  matters  therein 
stated. 

Source. —  Former  8  42,  except  the  second  sentence  which  is  from  former 
§  69.    Renewals  are  included  for  the  first  time. 

CROSS-REFERENCES.—  Similar  provision  as  to  trust  companies,  see  8  214 ; 
as  to  savings  banks,  see  8  2^;  t^  to  personal  loan  aseociations,  see  8  ^Sfl. 

"SUBMIT  TO  EACH  DIRECTOR."— Opinion  that  separate  copies  of  the 
financial  statement  need  not  be  presented  to  each  director  or  member  of  the 
executive  committee.  It  is  sufficient  if  the  same  copy  be  submitted  to  each 
of  them.    Atty.-Q^i.  Rep.  (1909)  715. 
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DIRECTORS  NOT  ON  EXECUTIVE  COMMITTEE.— The  necessary  infer- 
ence from  this  section  is  that  directors  who  are  not  upon  the  executiTe  com- 
mittee are  not  chargeable  with  knowledge  of  detail  management,  where  there 
is  an  executive  committee.    Kavanaugh  v.  Gould,  147  App.  Diy.  281. 

§  130.  Ezaminationi  by  directors,  into  affain  of  banks;  may  employ 
assistants. 

It  shall  be  the  duty  of  the  board  of  directors  of  eveiy  bank 
during  the  months  of  March  or  April  and  during  the  months  of 
September  or  October  in  each  year  to  examine,  or  to  cause  a  com- 
mittee of  at  least  three  of  its  members  to  examine,  fully  the  books, 
papers  and  affairs  of  the  bank,  and  the  loans  and  discounts  thereof^ 
and  particularly  the  loans  or  discounts  made  directly  or  indirectly 
to  its  oflBxjers  or  directors,  or  for  the  benefit  of  such  officers  or 
directors,  or  for  the  benefit  of  other  corporations  of  which  audi 
officers  or  directors  are  also  officers  or  directors,  or  in  which  they 
have  a  beneficial  interest  as  stockholders,  creditors,  or  otherwise, 
with  the  special  view  of  ascertaining  their  safety  and  pres^it 
value,  and  the  value  of  the  collateral  security,  if  any,  held  in  con- 
nection therewith,  and  into  such  other  matters  as  the  superin- 
tendent of  banks  may  require.  Such  directors  shall  have  the 
power  to  employ  such  ^assistance  in  making  such  examination  as 
they  may  deem  necessary.  When  a  bank  is  a  member  of  the 
federal  reserve  system  of  the  United  States  and  of  the  New  York 
Clearing  House  Association  thereby  becoming  subject  to  at  least 
one  examination  each  year  by  the  federal  reserve  board  and  by  the 
New  York  clearing  house,  respectively,  then  and  on  account  of 
suoh  liability  to  such  examination,  the  board  of  directors  of  such 
bank  may  omit  the  latter  of  the  two  examinations  provided  for  in 
each  year  by  this  section. 

Source. —  Former  $  23.  "April  and  October  "  in  former  law  has  been  changed 
to  "  March  or  April "  and  "  September  or  October." 

CROSS-REFEBENCES.    Similar  provision  as  to  trust  companies,  see  §  216. 
AmM  by  L.  1020,  chap.  546.    In  effect  May  8,  1920. 

§  131.   Reports  of  directors'  ezaminationi;  penalty  for  failure  to 
make  or  file. 

On  or  before  the  fifteenth  day  of  the  month  of  May  or  Novem- 
ber succeeding  any  examination  made  pursuant  to  the  require- 
ments of  the  last  section,  a  report  in  writing  thereof,  sworn  to  by 
the  directors  making  the  same,  shall  be  made  to  the  board  of 
directors  of  such  bank,  and  placed  on  file  in  said  bank,  and  a 
duplicate  thereof  filed  in  the  office  of  the  superintendent  of  banks. 
Such  report  shall  particularly  contain  a  statement  of  the  assets 
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and  liabilitieB  of  the  bank  examined,  as  shown  by  the  books,  to- 
gether with  such  deductions  from  the  assets,  and  the  addition  of 
such  liabilities,  direct^  indirect,  contingent  or  otherwise  as  such 
directors  or  committee,  after  such  examination,  may  find  neceB- 
sary  in  order  to  determine  the  true  condition  of  the  bank.  It 
shall  also  contain  a  statement  showing  in  detail  every  known  lia- 
bility to  such  bank,  direct,  indirect,  contingent,  or  otherwise,  of 
every  oflScer  or  director  thereof  and  of  every  corporation  in  which 
any  such  officer  or  director  owns  stock  to  the  amount  of  twenty- 
five  per  centum  of  the  total  outstanding  stock,  or  of  which  any 
such  officer  or  director  is  also  an  officer  or  director.  It  shall  also 
contain  a  statement,  in  detail,  of  loans,  if  any,  which  in  their 
opinion  are  doubtful  or  worthless,  together  with  their  reasons  for 
so  regarding  them;  also  a  statement  of  loans  made  on  collateral 
security  which  in  their  opinion  are  insufficiently  secured,  giving 
in  each  case  the  amoimt  of  the  loan,  the  name  and  market  value 
of  the  collateral,  if  it  has  any  market  value,  and,  if  not,  a  state- 
ment of  that  fact,  and  its  actual  value  as  nearly  as  possible.  Such 
report  shall  also  contain  a  statement  of  overdrafts,  of  the  names 
and  amounte  of  such  as  they  consider  worthless  or  doubtful,  and 
a  full  statement  of  such  other  matters  as  affect  the  solvency  and 
soundness  of  the  institution.  If  the  directors  of  any  bank  shall 
fail  to  make,  or  to  cause  to  be  made,  or  to  file  such  report  of  ex- 
amination in  the  manner,  and  within  the  time,  specified,  sudi 
bank  shall  forfeit  to  the  people  of  the  state  one  hundred  dollars 
for  every  day  such  report  shall  be  delayed. 

Source.— Former  {  23. 

CROSS-REFERENCES.—  Similar  provision  as  to  trust  companies,  see  S  216. 

HOW  LOSSES  TO  BE  ENTERED.— The  authorization  to  the  directors  to 
make  such  deductions  from  the  assets  or  additions  to  the  liabilities  as  con- 
ditions may  warrant,  contemplates  the  charging  off  or  marking  down  of  bad 
loans  or  securities,  the  value  of  which  had  been  impaired,  and  does  not  give 
the  directors  authority  to  establish  a  "  Guarantee  Fund  "  to  take  care  of  such 
losses.    Atty.-Gen.  Rep.  (1908)  400. 

§  182.  Communicationi  from  banking  department  mnst  be  submitted 
to  directors  and  noted  in  minntet. 
Each  official  communication  directed  by  the  superintendent  of 
banks  or  one  of  his  deputies  to  a  bank  or  to  any  (Mcer  thereof, 
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relating  to  an  examination  or  investigation  conducted  by  the 
banking  department  or  containing  suggestions  or  recommendationa 
as  to  the  conduct  of  the  business  of  the  bank,  shall  be  submitted, 
by  the  officer  receiving  it,  to  the  board  of  directors  at  the  next 
meeting  of  such  board,  and  duly  noted  in  the  minutes  of  the  meet- 
ings of  such  board. 

Source. —  Former  §  41.  The  provision  for  noting  in  the  minutes  of  the 
board  is  new. 

CROSS-REFERENCES. —  For  similar  provision  as  to  trust  companies,  see 
§  217;  as  to  savings  banks,  see  §  276;  as  tojnvestment  companies,  see  |  297; 
as  to  safe  deposit  companies,  see  §  328;  as  to  personal  loan  companies,  see 
§  358;  as  to  savings  and  loan  associations,  see  §  412;  as  to  credit  unions, 
see  §  476. 

§  133.  Reports  to  superintendent;  penalty  for  failure  to  make. 

Within  ten  days  after  service  upon  it  of  the  notice  provided  for 
by  section  forty-two  of  this  chapter,  every  bank  shall  make  a 
written  report  to  the  superintendent,  which  report  shall  be  in  the 
form  and  shall  contain  the  matters  prescribed  by  the  superin- 
tendent and  shall  specifically  staite  the  items  of  capital,  deposits, 
specie  and  cash  items,  public  securities  and  private  securities, 
real  estate  and  real  estate  securities,  and  such  other  items  as  may 
be  necessary  to  inform  the  public  as  to  the  financial  condition 
and  solvency  of  the  bank,  or  which  the  superintendent  may  deem 
proper  to  include  therein,  and  shall  also  state  the  amount  of  de- 
posits the  payment  of  which,  in  case  of  insolvency,  is  preferred 
by  law  or  otherwise  over  other  deposits.  Every  such  report  shall 
be  verified  by  the  oaths  of  the  president  or  vice-president  and 
cashier,  or  assistant  cashier,  and  such  verification  shall  state  that 
the  report  is  true  and  correct  in  all  respects  to  the  best  of  the 
knowledge  and  belief  of  the  persona  verifying  it,  and  that  the 
usual  business  of  the  bank  has  been  transacted  at  the  location  re- 
quired by  this  article  and  not  elsewhere.  Every  such  report  ex- 
clusive of  the  verification,  shall  within  thirty  days  after  it  shall 
have  been  filed  with  the  superintendent,  be  published  by  the  bank 
in  one  newspaper  of  the  place  where  its  principal  place  of  business 
is  located,  or  if  no  newspaper  is  published  there,  in  the  newspaper 
published  nearest  to  such  place. 
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Every  such  bank  shall  also  make  such  other  special  reports  to 
the  superintendent  as  he  may  from  time  to  time  require,  in  such 
form  and  at  such  date  as  may  be  prescribed  by  him  and  such  re- 
port shall,  if  required  by  him,  be  verified  in  such  manner  as  he 
may  prescribe. 

Every  such  bank,  which  does  not  have  an  unimpaired  surplus 
fund  equal  to  at  least  twenty  per  centum  of  its  capital  shall, 
within  ten  days  after  declaring  a  dividend,  make  a  written  report 
to  the  superintendent  stating  the  amoimt  of  such  dividend,  the 
amount  of  its  net  earnings  in  excess  thereof  and  the  amount  car- 
ried to  the  surplus  fund.  Such  report  shall  be  verified  by  the 
oath  of  the  president  or  vice-president  and  cashier,  or  assistant 
cashier  of  the  bank. 

If  any  such  bank  shall  fail  to  make  any  report  required  by  this 
section  on  or  before  the  day  designated  for  the  making  thereof, 
or  shall  fail  to  include  therein  any  matter  required  by  the  superin- 
tendent, such  bank  shall  forfeit  to  the  people  of  the  state  the  sum 
of  one  hundred  dollars  for  every  day  that  such  report  shall  be  de- 
layed or  withheld,  and  for  every  day  that  it  shall  fail  to  report 
any  such  omitted  matter,  unless  the  time  therefor  shall  have  been 
extended  by  the  superintendent  as  provided  by  section  forty-nine 
of  this  chapter.  The  moneys  forfeited  by  this  section,  when  re- 
covered shall  be  paid  into  the  state  treasury  to  reimburse  the  state 
for  the  sums  advanced  by  it  for  the  expenses  of  the  department. 

Source.—  The  greater  part  of  the  section  is  derived  from  former  §  21.  The 
provision  specifying  the  contents  of  the  report  and  that  requiring  publi- 
cation by  the  bank  come  from  former  §  24.  The  provision  as  to  special 
reports  is  new.  The  provision  requiring  reports  in  regard  to  dividends  comes 
from  former  §  27,  subd.  10.  The  penalty  for  failure  to  report  is  taken  from 
former  |  22. 

Amended  by  L.  1916,  chap.  96.    In  effect  March  30,  1916. 
CROSS-REFERENCES.— Powers  and  duties  of  superintendent  in  regard  to 
reports,  see  §§  42,  43.  • 

Application  of  section  to  individual  bankers,  see  |  143. 
Annual  report  of  unclaimed  deposits,  see  §  134. 

Reports  of  foreign  banks,  see  §  147;  of  private  bankers,  see  §  170;  of  trust 
companies,  see  §  218;  of  savings  banks,  see  §  273;  of  investment  companies, 
see  §  298;  of  safe  deposit  companies,  see  §  329;  of  personal  loan  companies 
and  personal  loan  brokers,  see  §  365;  of  savings  and  loan  associations,  see 
§  413;  of  credit  unions,  see  §  477. 

IF  A  BANK  FAILS  TO  MAKE  THE  REQUIRED  REPORT,  it  is  subject  to 
the  forfeitures  specified  in  this  section,  or  the  superintendent  may  proceed 
under  §  57.    Atty.-Gen.  Rep.  (1908)  400. 
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MUST  REPORT  IN  PRESCRIBED  FORM.—  A  bank  has  no  authority  to 
change  the  form  of  report  prescribed  by  the  superintendent.  If  the  prescribed 
form  fails  to  cover  all  the  actual  facts,  it  is  competent  for  the  bank  to  sup- 
plement the  report  by  incorporating  therein  a  statement  of  such  facts.  Atty.- 
Gen.  Rep.   (1908)  400. 

A  bank  has  no  authority  to  report  as  **due  on  cashiers'  checks"  a  sub- 
stantial amount  avowedly  set  aside  arbitrarily  as  a  "guarantee  fund,  as  an 
offset  to  possible  loans,  failures,  defalcations  and  other  unfortunate  condi- 
tions."    Atty.-Gen.  Rfep.   (1908)  400. 

•  CANNOT  WITHHOLD  PART  OF  EARNINGS  OR  SURPLUS.— A  bank 
cannot  withhold  a  substantial  portion  of  its  earnings  or  surplus  and  not 
report  the  same  to  the  superintendent.     Atty.-Gen.  Rep.   (1908)   400. 

PREFERRED  DEPOSITS.— The  report  of  a  bank,  trust  company,  or  indi- 
vidual banker  should  state  separately  imder  the  head  of  "  preferred  deposits  " 
the  deposits  the  payment  of  which,  in  case  of  insolvency,  is  preferred  by 
law,  or  otherwise  over  other  deposit^.    Atty.-Gen.  Rep.   (1905)  431. 

PERJURY. —  An  officer  who  verifies  a  report  knowing  it  to  be  false  is 
guilty  of  perjuror.    People  v.  Ostrander,  64  Hun  335,  aff'd  135  N.  Y.  639. 

The  oatn  required  to  be  taken  by  the  officers  verifying  a  report  is  "  an  oath 
required  by  law  "  within  the  meaning  of  Penal  Law,  §  1620,  defining  perjury. 
People  V.  Grout,  85  Misc.  670,  677. 

^  officer  of  a  savings  bank,  having  been  indicted  for  perjury  for  verifying 
a  false  report,  demur r^  to  the  indictment  on  the  ground  that  he  was  merely 
an  assistant  treasurer  and  not  one  of  the  ''two  principal  officers''  and  con- 
sequently was  incompetent  to  take  the  oath.  It  was  held  that,  he  having 
assumed  to  be  the  proper  person  to  make  the  verification,  could  not  be  allowed 
to  set  up  that  he  was  not.  People  v.  Trumpbour,  64  Hun  346,  aff'd  136  N.  Y. 
638. 

Where  the  verifying  officer  answers  specifically  all  the  questions  on  the 
blank  form  furnished  by  the  Banking  Department,  it  was  held  that  the  fact 
that  he  made  no  mention  of  unmatured  contingent  liabilities  of  the  bank 
furnished  no  basis  for  a  conviction  of  perjury.  People  v.  Grout,  174  App. 
Div.  608. 

DAMAGE  CAUSED  BY  FALSE  REPORT.—  A  person  who  has  suffered  loss 
because  of  a  false  report  may  recover  damages  from  the  officers  who  verified 
the  report  knowing  it  to  be  false.    Morse  v.  Swits,  19  How.  Pr.  276. 

§  1S4.  Annual  report  of  unclaimed  deposits,  dividends  and  interest: 
publication;  penalty  for  non-compliance. 
In  the  month  of  September  in  each  year,  and  on  or  before  the 
tenth  day  thereof,  every  bank  shall  make  a  written  report  to  the 
superintendent  of  banks,  verified  by  the  oaths  of  the  president 
or  vice-president  and  cashier  or  assistant  cashier,  which  report 
shall  contain  a  true  and  accurate  statement  of  all  deposits  made 
with  the  bank  and  all  dividends  declared  and  interest  accrued 
upon  any  of  its  stock  or  other  evidences  of  indebtedness,  which  on 
the  first  day  of  August  preceding  such  report  amounted  to  fifty 
dollars  or  over  and  had  remained  unclaimed  by  any  person  or  per- 
sons authorized  to  receive  the  same  for  five  years  then  next  preced- 
ing.   Such  statement  shall  set  forth  the  date  of  each  such  deposit,  its 
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amount  and  the  name  and  last  known  place  of  residence  or  post- 
office  address  of  the  person  making  it,  the  name  of  each  person 
in  whose  favor  and  the  time  when  any  such  dividend  may  have 
been  declared  or  any  such  interest  mtty  have  accrued,  its  amount, 
and  upon  what  number  of  shares  or  upon  what  amount  of  stock  or 
other  evidences  of  indebtedness  of  such  bank,  it  was  declared  or 
accrued.  In  case  any  such  bank  shall  at  said  date  have  held  no 
such  unclaimed  deposits,  dividends  or  interest,  it  shall  at  the  time 
aibove  specified  make  a  written  report  to  the  superintendent  so 
stating,  which  report  shall  be  verified  as  herein  above  provided 
No  deposits,  dividends  or  interest  shall  be  deemed  imclaimed 
within  the  meaning  of  this  section  if  it  appears  from  the  books 
of  the  bank  or  from  other  written  evidence  on  file  with  the  bank 
that  the  person  or  persons  authorized  to  receive  iihem  have  knowl- 
edge thereof. 

Every  such  bank  which  reports  any  unclaimed  deposits,  divi- 
dends or  interest  under  the  provisions  of  this  section  shall  cause 
to  be  published  once  in  each  week  for  two  successive  weeks  in  a 
newspaper  designated  by  the  superintendent  published  in  the 
county  and  in  the  village  or  city  in  which  such  bank  is  located,  if 
there  be  a  newspaper  published  therein,  and  at  least  once  in  a 
newspaper  published  at  Albany  in  which  notices  by  fvtate  officers 
are  required  to  be  published,  a  true  copy  of  such  report,  and  shall 
file  with  the  superintendent  of  banks  on  or  before  the  first  day 
of  October  in  each  year  proof  by  affidavit  of  such  publication.  The 
expense  of  such  publication  shall  be  paid  by  the  bank,  but  if,  on 
or  before  the  first  day  of  August  in  that  year,  the  bank  shall  have 
mailed,  po^ge  prepaid,  to  each  person  authorized  to  receive  any 
such  unclaimed  deposit,  dividend  or  interest,  at  his  last  known 
place  of  residence  or  post-office  address,  a  statement  showing  the 
amount  to  which  such  person  is  entitled  and  requesting  written  ac- 
knowledgment thereof,  the  bank  may  reimburse  itself  for  such 
expense  by  deducting  the  amount  thereof  from  the  sums  due  any 
such  person  or  persons  Who  shall  not  have  made  written  acknowl- 
edgment before  the  filing  of  such  report  with  the  superintendent, 
in  the  proportion  that  each  such  sum  bears  to  the  aggregate 
thereof. 

Any  such  bank  failing  to  make  any  report  or  to  file  any 
affidavit  of  publication  required  by  this  section  diall  forfeit  to 
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the  people  of  the  state  the  sum  of  one  hundred  dollars  for  each 
day  auch  report  or  the  filing  of  such  affidavit  of  publication  shall 
be  so  delayed  or  withheld,  unleas  the  time  therefor  shall  have  been 
eictended  by  the  superintendent  as  provided  by  section  forty-nine  of 
this  chapter. 

Source.— Former  §  30. 

CROSS-REFERENCES.— Powers  and  duties  of  superintendent  with  regard 
to  unclaimed  deposits,  etc.,  see  §§  45-47. 

Application  of  section  to  individual  bankers,  see  §  143. 

Similar  provision  as  to  private  bankers,  sec  §  157;  as  to  trust  companies, 
see  §  219;  as  to  savings  banks,  see  §  274. 

PRESENTMENT  OF  BANK  BOOK  WITHIN  FIVE  YEARS.— Where  the 
depositor  has  within  five  years  presented  his  bank  book  or  pass-book  to  the 
bank  for  the  purpose  of  having  his  interest  or  dividends  credited,  such  deposit 
need  not  be  included.     Atty.-Gen.  Rep.   (1906)   510. 

§  136.  Liability  of  bank  for  assessments  by  superintendent. 

When  the  superintendent,  pursuant  to  the  powers  conferred  on 
him  by  article  two  of  this  chapter  shall  have  levied  any  assessment 
upon  any  bank  and  shall  have  duly  notified  suoh  bank  of  the 
amount  thereof,  the  amount  so  assessed  shall  become  a  liability 
of  and  shall  be  paid  by  sirch  bank  to  the  superintendent 

Source. —  New. 

CROSS-REFERENCES.— Assessments  to  defray  expenses  of  banking  de- 
partment, see  §  17  and  cross-references  there  given. 

Assessments  for  Incroachments  on  reserves,  see  |  30  and  cross-references 
there  given. 

Application  of  section  to  individual  bankers,  see  |  143. 

Similar  provision  as  to  trust  companies,  see  %  220;  as  to  savings  banks, 
see  {  277;  as  to  investment  companies,  see  §  299;  as  to  safe  deposit  com- 
panies, see  §  330;  as  to  personal  loan  companies  and  brokers,  see  |  366. 

§  136.  Preservation  of  books  and  records  of  bank. 

Every  bank  shall  preserve  all  its  records  of  final  entry,  includ- 
ing cards  used  under  the  card  system  and  deposit  tickets,  for  a 
period  of  at  least  six  years  from  the  date  of  making  the  same  or 
from  the  date  of  the  last  entry  thereon. 

Source. —  New. 

CROSS-REFERENCES.— Application  of  section  to  individual  bankers,  see 
i  143. 
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Similar  provision  as  to  private  bankers,  see  $  165;  as  to  trust  companies^ 
see  I  221;  as  to  investment  companies,  see  §  -300;  as  to  personal  loan  com- 
panies and  brokers,  see  §  367. 

§  137.  Change  from  state  to  national  bank. 

Whenever  any  bank  shall  have  become  a  corporation  for  carry- 
ing on  the  business  of  banking  under  the  laws  of  the  United  States, 
it  shall  notify  the  superintendent  of  banks  of  this  state  of  such 
fact,  and  shall  file  with  him  a  copy  of  its  authorization  as  a 
national  banking  association  certified  by  the  comptroller  of  the 
currency.  It  shall  thereupon  cease  to  be  a  corporation  under  the 
laws  of  this  state,  except  that  for  the  term  of  three  years  there- 
after, its  corporate  existence  shall  be  deemed  to  continue  for  the 
purpose  of  prosecuting  or  defending  suits  by  or  against  it,  and  of 
enabling  it  to  close  its  concerns,  and  to  dispose  of  and  convey  its 
property. 

Such  change  from  a  state  to  a  national  bank  shall  not  release 
any  such  bank  from  its  obligations  to  pay  and  discharge  all  the 
liabilities  created  by  law  or  incurred  by  it  before  becoming  a 
national  banking  association,  or  any  tax  imposed  by  the  laws  of 
this  state  up  to  the  date  of  its  becoming  such  national  banking 
association  in  proportion  to  the  time  which  has  elapsed  since  the 
next  preceding  payment  therefor,  or  any  assessment,  penalty  or 
forfeiture  imposed  or  incurred  under  the  laws  of  this  state  up  to 
the  date  of  its  becoming  a  national  banking  association. 

Source. —  Former  §§  78-81  re^\Titten  and  matter  relating  to  the  conduct  of 
the  bank  after  becoming  a  national  banking  association  has  been  eliminated 
for  obvious  reasons. 

CROSS-REFERENCES.— Change  from  national  to  state  bank,  see  {  104. 

Change  from  state  bank  to  trust  company,  see  §  138. 

Laws  of  United  States  authorizing  change,  see  U.  S.  Rev.  Stat.,  §§  6154, 
5155. 

FEDERAL  STATUTE  SUFFICIENT  AUTHORITY.— No  authority  other 
than  that  conferred  by  Congress  is  required  to  enable  a  bank  existing  under 
a  general  or  special  state  law  to  become  a  national  bank.  The  certificate 
of  the  Comptroller  is  conclusive  as  to  the  completeness  of  the  organization. 
Casey  v.  Galli,  94  U.  S.  673. 

EFFECT  ON  CLAIMS  OF  STATE  BANK.— Debts  due  to  the  sUte  bank 
pass  to  and  are  enforceable  by  the  national  bank.  City  Nat.  Bank  v.  PhelpB, 
86  N.  Y.  484. 
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The  national  bank  is  but  a  continuance  of  the  same  body  under  a  changed 
jurisdiction,  and  between  it  and  those  who  have  contracted  with  it,  it  retains 
its  identity  and  may,  as  a  national  bank,  enforce  contracts  made  with  it  as  a 
state  bank.    City  Kat.  Bank  v.  Phelps,  97  N.  Y.  44. 

"  DEFENDING  SUITS."— The  taking  of  an  appeal  in  the  name  of  the  state 
bank  from  a  judgment  rendered  against  it  is  a  defense  of  a  suit  within  the 
meaning  of  this  section,  and  if  taken  within  three  years  after  the  change  to 
a  national  bank,  is  proper.    Claflin  v.  Farmers',  etc..  Bank,  54  Barb.  228. 

TAXATION  OF  NATIONAL  BANK  SHARES.— The  legislature  may  prop- 
erly provide  that  the  shares  of  the  national  bank  shall  be  assessed  for  taxa- 
tion at  their  actual  value.    People  v.  Ck>mmissioners,  67  N.  Y.  516. 

VOLUNTARY  DISSOLUTION.— A  state  bank  was  converted  into  a  na- 
tional bank.  It  did  business  as  such  for  about  ten  years,  when  it  voluntarily 
dissolved.  Many  years  thereafter  an  action  was*  brought  against  both  the 
state  bank  and  the  national  bank.  Held,  that  service  of  summons  on  the 
former  cashier  of  the  bank  was  of  no  effect,  and  should  be  set  aside.  Hayden 
V.  Bank  of  Syracuse,  15  N.  Y.  Supp.  48. 

§  138.  Change  from  state  bank  to  tnut  company. 

Any  bank  may  become  a  trust  company  with  all  the  powers 
and  subject  to  all  the  obligations  and  duties  of  trust  companies 
organized  under  the  provisions  of  article  five  of  this  chapter. 
A  bank  desiring  to  become  a  trust  company  shall  proceed  in  the 
following  manner: 

1.  It  shall  call  a  meeting  of  its  stockholders  upon  not  less  than 
twenty  days'  written  notice  to  each  stockholder,  which  notice  shall 
be  served  personally  or  by  mail,  postage  prepaid,  directed  to  each 
stockholder  at  his  last  known  post-office  address,  and  shall  contain 
a  statement  of  the  purpose  for  which  such  meeting  is  called.  Proof 
by  affidavit  of  the  due  service  of  such  notice  shall  be  filed  in  the 
office  of  the  bank  at  or  before  the  time  of  such  meeting. 

2.  At  the  meeting  so  called  the  stockholders  of  such  bank  may, 
by  a  vote  of  at  least  two-thirds  of  the  entire  capital  stock,  direct 
that  such  bank  shall  be  transformed  into  a  trust  company.  In  tho 
event  that  such  action  is  taken  by  the  prescribed  vote,  a  resolution 
may  be  adopted  directing  not  less  than  thirteen  nor  more  than 
thirty  of  the  stockholders  of  such  bank,  who  shall  be  designated 
by  name  -in  such  resolution,  to  execute  an  organization  certificate 
in  the  form  and  manner  required  by  section  one  hundred  and  eighty 
of  this  cliaptcr.  The  proceedings  of  such  meeting  shall  be  entered 
in  the  xxiinutes  of  the  bank. 
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3.  The  persons  named  in  such  resolution  shall  thereafter  sub- 
scribe and  acknowledge  in  duplicate  said  organization  certificate 
and  attach  thereto  copies  of  the  minutes  of  such  meeting,  duly 
verified  by  the  president  and  secretary  of  the  meeting,  and  dupli- 
cates of  the  aflBdavits  of  service  of  the  notice  of  such  meeting,  and 
shall  submit  both  of  such  duplicate  certificates  to  the  superin- 
tendent at  his  offica 

4.  When  the  superintendent  shall  have  endorsed  his  approval 
on  the  organization  certificate  as  provided  by  section  twenty-three 
of  this  chapter,  sucfh  bank  shall  be  held  and  regarded  as  a  trust 
company  subject  to  the  provisions  of  article  five  of  this  chapter 
but  shall  transact  no  business  as  such  trust  company  other  than 
that  relating  to  its  organization  until  it  shall  'have  complied  with 
the  conditions  precedent  to  commencing  business  prescribed  by 
section  one  hundred  and  eighty-three  of  this  chapter. 

At  the  time  when  the  corporate  existence  of  such  trust  company 
begins  all  the  property  of  such  bank  shall  immediately  by  act  of 
law  and  without  any  conveyance  or  transfer  be  vested  in  -and 
become  the  property  of  such  trust  company.  The  persons  named 
in  such  organization  certificate  shall  be  the  directors  of  such  trust 
company  until  Hie  first  annual  election  of  directors  thereafter, 
and  shall  have  power  to  take  all  necessary  measures  to  perfect  its 
organization  and  to  adopt  such  regulations  concerning  its  business 
and  management  as  m<ay  be  proper  and  not  inconsistent  with  law. 

Source. —  New. 

CBOSS-REFEREXCES.—  Change  from  ntttional  to  state  bank,  see  |  104. 

Change  from  state  to  national  bank,  see  §  137. 

Beincorporation  of  investments  companies,  see  §  309. 

Change  from  personal  loan  association  to  personal  loan  company,  see  S  343. 

§  139.  Bestrictions  on  officers,  directors  and  employees. 

'No  oflBcer,  director,  clerk  or  other  employee  of  any  bank,  and 
no  person  in  any  way  interested  or  concerned  in  the  management 
of  its  affairs,  shall  as  individuals  discount,  or  directly  or  indirectly, 
make  any  loan  upon  any  note  or  other  evidence  of  debt,  which  he 
fitall  know  to  have  been  offered  for  discount  to  such  corporation, 
and  to  have  been  refused.  Every  person  violating  the  provisions 
of  this  subdivision,  shall,  for  each  offense,  forfeit  to  the  people  of 
ihe  state  twice  the  amount  of  the  loan  which  he  shall  have  made. 

No  oflBoer,  director,  clerk  or  other  employee  of  any  bank  shall 
borrow,  directly  or  indirectly,  from  the  bank  with  which  he  is 
CQimeeted  any  sum  of  money  without  the  written  approval  of  a 
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majorily  of  l3ie  board  of  directors  thereof  filed  in  the  office  of  the 
bank  or  embodied  in  a  resolution  adopted  by  a  majority  vote  of 
such  board  exclusive  of  the  director  to  whom  the  loan  is  made; 
and  in  no  event  shall  any  officer  of  a  bank  located  in  a  city  of 
the  first  class  borrow  any  sum  of  money  from  such  bank.  If  an 
officer,  director,  clerk  or  other  employee  of  any  bank  shall  own 
or  control  a  majority  of  the  stock  of  any  other  corporation  a  loan 
to  that  corporation  shall  be  considered  for  the  purpose  of  this 
subdivision  as  a  loan  to  such  officer,  director,  clerk  or  other 
employee.  None  of  the  limitations  or  restrictionfip  contained  in 
this  subdivision  shall  apply  to  loans,  discounts  or  other  extensions 
of  credit  secured  by  liberty  bonds  or  by  other  bonds  or  securities 
issued  by  the  United  States  government  for  war  purposes,  if  the 
market  value  of  such  liberty  bonds  or  other  securities  exceeds  by 
ten  per  centum  the  amount  of  any  such  loan,  discount  or  other 
extension  of  credit.  Every  person  knowingly  violating  any  pro- 
vision of  this  subdivision  shall,  for  each  offense,  forfeit  to  the 
people  of  the  state  twice  the  amount  which  he  shall  have  borrowed. 

Source.— The  first  paragraph  is  from  former  |  27,  subd.  6.  The  second 
paragraph  is  former  §  27,  subd.  7. 

The  prohibition  against  borrowing  by  any  officer  of  a  bank  located  in  a 
city  of  the  first  class  ia  new. 

Amended  by  L.  1920,  chap.  66.    In  effect  March  23,  1920. 

CROSS-REFERENCES. — Prohibition  against  loans  by  banks  to  officers,  etc., 
see  §  108,  subd.  8. 
Similar  provision  as  to  trust  companies,  see  §  222. 

§  140.   Prohibitions  against  encroaohmenti  upon  certain  powen  of 
banks. 

No  person  unauthorized  by  law  shall  subscribe  to  or  become  a 
member  of,  or  be  in  any  way  interested  in  any  association,  institu- 
tion or  company  formed  or  to  be  formed  for  the  purpose  of  issuing 
notes  or  other  evidences  of  debt  to  be  loaned  or  put  in  circulation 
as  money;  nor  shall  any  such  persons  subscribe  to  or  become  in 
any  way  interested  in  any  bank  or  fund  created  or  to  be  created 
for  the  like  purposes  or  either  of  them.  No  corporation,  domestic 
or  foreign,  other  than  a  national  bank  or  a  federal  reserve  bank, 
unless  expressly  authorized  by  the  laws  of  this  state,  shall  employ 
any  part  of  its  property,  or  be  in  any  way  interested  in  any  rund 
which  shall  be  employed  for  the  purpose  of  receiving  deposits, 
making  discounts,  or  issuing  notes  or  other  evidences  of  debt  to 
be  loaned  or  put  into  circulation  as  money.  All  notes  and  other 
securities  for  the  payment  of  any  money  or  the  delivery  of  any 
property,  made  or  given  to  any  such  association,  institution  or 
company,  or  made  or  given  to  secure  the  payment  of  any  money 
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loaned  or  discounted  by  any  corporation  or  its  officers,  contrary  to 
the  provisions  of  this  section  shall  be  void. 

No  person,  association  of  persons  or  corporation,  unless  ex- 
pressly authorized  by  law,  shall  keep  any  office  for  the  purpose  of 
issuing  any  evidences  of  debt,  to  be  loaned  or  put  in  circulation 
as  money;  nor  shall  they  issue  any  bills  or  promissory  notes  or 
other  evidences  of  debt  for  the  purpose  of  loaning  them  or  putting 
them  in  circulation  as  money,  unless  thereto  specially  authorized 
by  law. 

Every  person,  and  every  corporation,  director,  agent,  officer  or 
member  thereof,  who  shall  violate  any  provision  of  this  section, 
directly  or  indirectly  or  assent  to  such  violation  shall  forfeit  one 
thousand  dollars  to  the  people  of  the-  state. 

Source.—  Former  §|  107,  108. 

CROSS-REFERENCES.— Prohibition  against  granting  of  special  diajters  to 
banking  corporations,  see  Const.,  art.  8,  §  4. 

Prohibition  against  exercise  by  corporations  of  power  not  given  by  kiw,  see 
Gen.  Corp.  iLaw,  §  10. 

Use  of  words  ''  bank  "  and  *'  banking  "  in  name  of  foreign  corporation^  see 
Gen.  Corp.  Law,  §  16. 

Prohibition  against  exercise  of  banking  powers  by  corporations  not  or- 
ganized under  the  Banking  Law,  see  Gen.  Corp.  Law,  f  22,  post, 

FOR  HISTORY  OF  "  RESTRAINING  ACT  "  AND  "  FREE  BAN!KIN6,"  see 
Tracy  v.  Talmadge,  18  Barb.  466;  Pratt  v.  Short,  79  N.  Y.  437. 

BUSINESS  CORPORATIONS  EXERCISING  BANKING  POWERS.— Cor- 
porations  organized  under  the  Business  Corporations  Law  violate  this  section 
if  they  accept  weekly  deposits  to  be  returned  upon  the  happening  of  a  con- 
tingencjr  with  interest  after  they  amount  to  ^100;  or  if  they  deduct  interest 
at  the  time  loans  are  made  upon  leases  of  personal  property.  Atty.-Gen.  Rep. 
(1913)    188;  Atty-Gen.  Rep.    (1913)    194. 

A  business  corporation  organized  for  the  nurpose  of  advertising  and  increas- 
ing the  sales  of  retail  merchaAts  and  selling  them  printed  matter  is  not 
authorized  to  issue  checks,  trading  stamps  or  other  evidence  of  debt  which 
can  be  circulated  as  money,  or  to  create  or  be  interested  in  a  fund  for  the 
purpose  of  receiving  deposits,  making  discounts  or  issuing  notes  or  other 
evidence  of  debt  to  l>e  loaned  or  put  mto  circulation  as  money.  Atty.-Gen. 
Rep.,  Oct.  14,  1915. 

Advancing  of  moneys  as  a  business  and  discoimting  of  notes  or  choses  in 
action  is  confined  to  corporations,  which  have  received  a  certificate  to  do 
business  from  the  Banking  Department. 

Atty.-Gen.  Rep.,  Oct.  4,  1918. 

A  proposed  corporation,  one  of  whose  objects  is  ''  to  receive  from  customers^ 
for  safe-keeping  only,  moneys  or  other  property,  said  moneys  not  being  sub- 
ject to  be  dra'wn  upon  by  check  or  draft,  but  solely  on  demand,  and  not  sub- 
ject to  the  payment  of  interest  thereon/'  is  not  entitled  to  incorporate  under 
the  Business  Corporations  Law.     Atty.-Gen.  Rep.   (1910)  419. 

Where  a  corporation  organized  under  the  Business  Corporations  Law  re* 
ceived  annual  payments  of  money  for  which  it  issued  certificates  whereby 
it  agreed  to  repay  the  holder  a  specified  sum  at  the  expiration  of  ten  years, 
it  was  held  that,  in  the  absence  of  any  showing  that  such  moneys  were  not 
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borrowed  for  a  lawful  purpose  of  the  corporation,  this  did  not  constitute  a 
transaction  of  business  in  violation  of  the  Banking  Law.  Jacobs  v.  Monaton 
Realty  Inv.  Corp.,  212  N.  Y.  48,  reVg  160  App.  Div.  449,  which  aflf'd  80  Miac 
649. 

A  contract  whereby  a  domestic  business  corporation  holding  certfldn  leases, 
calling  for  installment  payments  on  articles  sold  to  its  customers,  secured 
from  another  corporation  certain  sums  of  money  on  the  leases  as  collateral 
security,  was  held  to  be  void  because  in  violation  of  the  prohibition  against 
unauthorized  banking.    Const  v.  Terminal  Clearing  House  Assoc.,  86  Misc.  295. 

DEPARTMENT  STORE  BANKS.—  Opinion  that  this  section  and  section  22 
of  Gen.  Corp.  Law  are  violated  by  the  "  Department  Store  bank  " —  that  is, 
an  arrangement  by  a  business  corporation  whereby  money  is  deposited  with 
it,  at  interest,  which  deposit  may  be  used  in  payment  of  purchases  or  may 
be  withdrawn  in  cash  at  any  time.    Atty.-Gen.  Rep.  (1912)   185. 

EFFECT  OP  VIOLATION.— A  note  discounted  in  violation  of  this  section 
is  void.  New  York  State  L.  &  T.  Co.  v.  Helmer,  77  N.  Y.  64;  New  York  Fire- 
men Ins.  Co.  V.  Ely,  2  Cow.  678;  Utica  Ins.  Co.  v.  Scott,  19  Johns.  1. 

RECOVERY  ON  ORIGINAL  CONSIDERATION.— Notwithstanding  a  note 
be  void  under  this  section,  recovery  may  be  had  on  the  original  consideration. 
Duncomb  v.  New  York,  etc.,  R.  Co.,  84  N.  Y.  190;  Pratt  v.  Short,  79  N.  Y.  437; 
Pratt  V.  Eaton,  79  N.  Y.  449;  Utica  Ins.  Co.  v.  Caldwell,  3  Wend.  296;  Utica 
Ins.  Co.  V.  Hunt,  1  Wend.  66;  Utica  Ins.  Co.  v.  Kip,  8  Cow.  20. 

It  seems  that  a  promissory  note  which  is  void  because  discounted  in  viola- 
tion of  this  section,  is  nevertheless  competent  evidence  in  an  action  to  re- 
cover the  money  loaned.    Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.  662. 

WHAT  NOT  A  VIOLATION.—  Collecting  in  advance  the  interest  on  a  single 
note  taken  to  secure  a  pre-existing  debt  is  not  a  violation  of  the  section.  New 
York  Firemen  Ins.  Co.  v.  Sturges,  2  Cow.  664. 

"  This  is  a  penal  act  and  is  to  be  constructed  strictly.  It  was  not  intended 
to  prohibit  individuals  or  corporations  from  lending  their  own  proper  funds 
upon  promissory  notes  by  way  of  discount  or  otherwise."  People  v.  Brewster, 
4  Wend.  498. 

This  does  not  prohibit  the  issuance  of  non-negotiable  bonds  for  the  pur- 
pose of  borrowing  money.  Barry  v.  Merchants'  Exch.  Co.,  1  Sandf.  Ch.  280, 
313. 

The  issuance  of  an  interest-bearing  certificate  of  deposit  for  money  actually 
deposited  by  a  corporation  having  authority  to  receive  deposits  of  money  is 
not  a  "discounting"  within  the  intent  of  this  section.  Pardee  v.  Fish,  60 
N.  Y.  265. 

UNAUTHORIZED  BANKING  IS  NOT  A  NUISANCE.— Atty.-Gen.  v.  Bank 
of  Niagara,  1  Hopk.  364. 

FOREIGN  CORPORATIONS. —  By  this  section  a  national  bank,  organized 
and  doing  business  in  another  state,  is  prohibited  from  keeping  an  oflBce  of 
discount  or  deposit  in  this  state,  and  cannot  maintain  an  action  upon  any 
note  discounted  by  it  at  such  office.  National  Bank  v.  Phoenix  Warehousing 
Co.,  6  Hun  71;  New  Hope,  etc.  Bridge  Co.  v.  Poughkeepsie  Silk  Co.,  26  Wend. 
648. 

Where  a  foreign  corporation,  maintaining  an  office  in  violation  of  this  sec- 
tion, made  a  contract  with  a  New  York  broker  to  receive  of  him  all  its  notes 
wh}(^  be  should  procure  in  his  business  as  a  broker,  and  pay  him  tlie  amount 
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thereof  in  easily  less  a  discount  of  %  of  1  per  cent.,  it  was  held  that  such  con- 
tract was  void..  De  Groot  v.  Van  Duzer,  20  Wend.  390,  reversing  17  Wend.  170. 

WHAT  CONSTITUTES  KEEPING  AN  OFFICE.— Where  a  foreign  corpora- 
tion authorizes  one  of  its  officers  to  attend  from  time  to  time  at  certain  places 
in  this  State  for  the  purpose  of  receiving  deposits  or  of  discounting  paper 
with  the  funds  of  the  corporation,  such  places  of  attendance  are  to  be  con- 
sidered as  offices  of  discount  and  deposit.    Taylor  v.  Bruen,  2  Barb.  Ch.  301. 

MAY  ACT  AS  TRUSTEE  UNDER  A  MORTGAGE.— This  section  does  not 
prevent  a  foreign  trust  company  from  acting  as  trustee  under  a  mortgage 
given  to  secure  an  issue  of  bonds  of  a  domestic  corporation  without  procur- 
ing a  license  from  the  State.    Atty.-Gen.  Rep.  (1002)  255. 

MAY  PURCHASE  PROMISSORY  NOTES.— A  foreign  corporation  is  not 
prohibited  from  purchasing  promissory  notes.  American  Life  Ins.  Co.  v.  Dob- 
bin, Lalor  252. 

Section  not  violated  by  foreign  corporation  sending  an  agent  into  the  State 
to  secure  a  doubtful  debt  and,  while  here,  doing  a  single  act  of  drawing  a  bill 
of  exchange  and  paying  out  its  own  circulating  notes  in  pursuance  of  its  lead- 
ing object.    Western  Reserve  Bank  v.  Potter,  Clarke'^  Ch-  439, 

LOAN  ON  MORTGAGE. —  The  fact  that  a  foreign  corporation  was  main- 
taining an  office  here  in  violation  of  the  statute  was  held  not  to  invalidate  a 
loan  made  in  this  State  by  the  corporation,  secured  by  a  mortgage  on  land 
situated  here,  it  not  being  shown  that  the  loan  or  security  was  part  of  or  in 
any  way  in  aid  of  the  illegal  business  or  necessarily  connected  with  it.  Bard 
▼.  Poole,  12  N.  Y.  496. 

§  141.  Use  of  dgn,  or  words  indicating  bank  by  unanfborized  per- 
sons prohibited. 

No  person,  except  a  national  bank^  a  federal  reserve  bank,  an 
individual  banker  or  a  corporation  duly  authorized  by  the  super- 
intendent of  banks  to  transact  business  in  this  state,  shall  make 
use  of  any  office  sign  at  the  place  where  such  business  is  trans- 
acted having  thereon  any  artificial  or  corporate  name,  or  other 
words  indicating  that  such  place  or  office  is  the  place  or  office  of 
a  bank;  nor  shall  any  such  person  or  persons  make  use  of  or 
circulate  any  letterheads,  bill-heads,  blank  forms,  notes,  receipts, 
certificates,  circulars,  or  any  written  or  printed  or  partly  written 
and  partly  printed  paper  whatever,  having  thereon  any  artificial 
or  corporate  name,  or  other  word  or  words^  indicating  that  such 
business  is  the  business  of  a  bank. 

Every  person  violating  this  provision  shall  forfeit  tl\e  sum  of 
one  thousand  dollars,  but  this  section  shall  not  apply  to  any  indi-  • 
vidual,  partnership  or  unincorporated  association  engaged  in  the 
business  of  banking  prior  to  May  twenty-sevenfli,  eighte^i  hun- 
dred and  eighty-five. 

Source. —  Former  §  112. 
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CROSS-REFERENCES. —  Penal  provisions  as  lo  unauthorized  use  of  words 
"bank,"  "banker"  etc.,  see  Penal  Law,  §§  002,  6(56. 

EFFECT  ON  PRIVATE  BANKERS.—  Since  the  word  " bank"  is  defined  in 
§  2  as  meaning  a  corporation,  it  would  seem  clear  that  private  bankersy 
whether  or  not  subject  to  the  supervision  of  the  superintendent,  are  not  pro- 
hibited by  this  section  from  using  the  words  "banker,"  "banking,"  etc.,  on 
their  stationery  provided  they  do  not  give  the  impression  that  the  business 
is  that  of  an  incorporated  bank.  See  Atty.-Gen.  Rep.  (1899)  381;  Atty.-Oen. 
Rep.  (1901)  219;  Atty.-Gen.  Rep.  (1906)  423. 

AN  "INDIVIDUAL"  BANKER  can  properly  advertise  himself  as 
"transacting  a  general  banking  business."    Atty.-Gen.  Rep.   (1905)   423. 

EXEMPTION  OF  CERTAIN  PRIVATE  BANKERS.— The  exception  made 
in  this  section  and  in  Sec  302  of  the  Penal  Law  in  favor  of  persons  engaged 
in  banking  prior  to  May  27,  1885,  is  a  personal  privilege.  One  who  subse- 
quent to  that  date  purchased  the  business  of  a  private  banker  did  not  thereby 
obtain  the  right  to  continue  the  use  of  a  name  containing  prohibited  words. 
Such  right  is  not  transferable.    Atty.-Gen.  Rep.  (1912)  255. 

The  exemption  is  a  personal  privilege  and  does  not  pass  to  a  purchaser  or 
survive  death.    Atty.-Gen.  Rep.  (1912)  491. 

§  142.  Bills  payable  otherwise  than  in  money  prohibited. 

No  person  shall  give,  pay  or  receive  in  payment,  or  in  any  way 
circulate,  or  attempt  to  circulate,  any  bank  bill,  or  any  promissory 
note,  bill,  check,  draft  or  other  evidence  of  debt  issued  by  any 
bank,  individual  banker  or  private  banker,  which  shall  be  made 
payable  otherwise  than  in  lawful  money  of  the  United  States. 

Every  person  violating  this  provision  shall  forfeit  to  the  people 
of  the  state  the  face  amount  or  value  of  such  bill,  note  or  other 
evidence  of  debt  so  given,  paid,  received,  circulated,  or  offered,  to 
any  person  who  will  sue  for  the  same  within  sixty  days  after  the 
commission  of  the  offense. 

Sonice.— Former  |  110,  with  insertion  of  words  "or  private  banker.'' 
I 
§  143.  Bights  of  existing  individual  bankers  preserved. 

Every  individual,  partnership  or  unincorporated  association 
which  on  the  date  on  which  this  act  takes  effect  is  lawfully  «i- 
gaged  in  the  business  of  a  bank  of  discount  and  deposit  under 
due  authorization  from  the  superintendent  of  banks  is  hereby 
authorized  to  continue  in  such  business  subject  to  sections  one  hun- 
dred five,  one  hundred  ten,  one  hundred  twelve,  one  hundred  four- 
teen, one  hundred  fifteen,  one  hundred  thirty-three,  one  hundred 
thirty-four,  one  hundred  thirty-five  and  one  hundred  thirty-six  of 
this  article  and  to  the  sections  of  article  two  of  this  chapter  relating 
to  individual  bankers. 
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Source. —  New.  Under  the  present  law  no  provision  is  made  for  the  author* 
ization  in  future  of  individual  bankers.  At  the  time  the  act  became  efifective 
only  one  individual  banker  was  transacting  business  in  the  state. 

CROSS-REFERENCES.— Definition  of  "individual  banker,"  see  §  2. 

LIABILITY  OF  PARTNER  OF  INDIVIDUAL  BANKER.— One  who  has 
filed  a  certificate  of  partnership  with  the  superintendent  is  not  relieved  from 
liability  for  deposits  made  after  he  has  retired  from  the  firm  by  one  who  had 
been  a  depositor  before  such  retirement,  if  the  depositor  had  no  actual  notice 
of  the  retirement.  And  this  is  true  even  though  the  depositor  never  knew 
that  the  retiring  partner  was  a  member  of  the  firm.  Howell  v.  Adams,  68 
N  Y.  314. 

PLACE  OF  RESIDENCE  FOR  TAXATION.—  For  the  purpose  of  taxing  his 
banking  capital,  the  residence  of  an  individual  banker  is  in  the  town  or  ward 
specified  in  the  certificate  as  the  location  of  his  banking  office.  Miner  v.  Fre- 
donia,  27  N.  Y.  155. 

RETURN  OF  DEPOSIT  ON  CLOSE  OF  BUSINESS.— Upon  discontinuance 
of  business  by  an  individual  banker,  if  the  superintendent  is  satisfied  that 
he  has  incurred  no  penalties  and  has  discharged  all  his  obligation,  the  $1,000 
deposit  should  be  returned  to  him.    Atty.-Qen.  Rep.  (1889)  316. 

§  144.  Conditions  to  be  complied  with  by  foreign  banking  corpora^ 
tions  applying  for  license. 

Every  foreign  banking  corporation  before  being  licensed  by  the 
superintendent  of  banks  to  transact  in  this  state  the  business  of 
buying,  selling,  paying  or  collecting  bills  of  exchange,  or  of  issu- 
ing letters  of  credit  or  of  receiving  money  for  transmission  or 
transmitting  the  same  by  draft,  check,  cable  or  otherwise,  or  of 
making  sterling  or  other  loans,  or  any  part  of  such  business,  or 
before  maintaining  in  this  state  any  agency  for  carrying  on  such 
business  or  any  part  thereof,  shall  subscribe  and  acknowledge  and 
submit  to  the  superintendent  of  banks  at  his  office,  a  separate  ap- 
plication certificate  in  duplicate  for  each  agency  which  such  for- 
eign corporation  proposes  to  establish  in  this  state,  which  shall 
specifically  state: 

1.  The  name  of  such  foreign  banking  corporation. 

2.  The  place  where  its  business  is  to  be  transacted  in  this 
state;  and  the  name  of  the  agent  or  agents  through  whom  such 
business  is  to  be  transacted. 

8.  The  amount  of  its  capital  actually  paid  in  cash  and  the 
amount  subscribed  for  and  unpaid. 

4.  The  actual  value  of  the  assets  of  such  corporation,  which 
must  be  at  least  two  hundred  and  fifty  thousand  dollars  in  excess 


Digitized  by 


Google 


142  Banking  Law.  §  145. 

of  its  liabilities;  and  a  complete  and  detailed  statement  of  its 
financial  condition  as  of  a  date  within  sixty  days  prior  to  the  date 
of  such  application. 

At  the  time  such  application  certificate  is  submitted  to  the 
superintendent,  such  corporation  shall  also  submit  a  duly  exempli- 
fied copy  of  its  charter  and  a  verified  copy  of  its  by-laws^  or  the 
equivalent  thereof. 

Source. —  Foimer  Si  33-a,  33-b,  rewritten.  The  requirement  of  a  statement 
of  the  ftppUcant's  financial  condition  as  of  a  date  within  sixty  days  prior  to 
the  date  of  the  application^  is  new. 

0R09S  REFERENCES. —  Powers  and  duties  of  superintendent  with  regard 
to  licensing  of  foreign  corporations^  see  §§  27-29. 

Similar  provision  as  to  foreign  investment  companies,  see  |  303w 

A  bank  organized  under  tlie  laws  of  Great  Britain  with  head  office  in  London 
which  maintains  in  this  State  an  age|icy  for  the  transaction  of  its  business  in 
the  United  States  and  which  is  duly  licensed  to  do  business  in  the  United 
States  under  sections  146  and  146  of  the  Banking  Law  and  which  hitherto  has 
been  engaged  in  issuing  commercial  letters  of  credit  in  favor  of  seUers  of 
merchandise  in  various  foreign  countries,  who  are  authorized  by  the  letter 
of  credit  to  draw  drafts  on  the  bank,  payable  at  the  head  office  of  the  bank 
in  London  on  ninety  days*  sight,  may  issue  this  letter  of  credit  through  its 
New  York  agency,  authorizing  the  sellers  of  merchandise  in  whose  favor  the 
credit  is  issued,  to  draw  ninety  days'  sight  drafts  upon  its  New  York  agency 
which  will  be  authorized  by  the  bank  to  accept  said  drafts  on  presentation 
and  pay  them  at  maturity.    Atty.-Gen.  Rep.,  Sept.  29,  1915. 

A  foreign  corporation,  clothed  in  its  home  state  with  banking  power,  may 
be  licensed  by  the  superintendent  to  make  and  deal  in  acceptances.  Atty.- 
Gen.,  June  11,  1918. 

§  145.  When  foreign  banking  corporation  may  transact  business  in 
this  state. 

No  foreign  banking  corporation,  other  than  a  bank  organized 
under  the  laws  of  the  United  States,  shall  transact  in  this  state 
the  business  of  buying,  selling  or  collecting  bills  of  exchange,  or 
of  issuing  letters  of  credit  or  of  receiving  moneys  for  transmission 
or  transmitting  the  same  by  draft,  check,  cable  or  otherwise,  or 
of  making  sterling  or  other  loans  or  transacting  any  part  of  such 
business,  or  maintaining  in  this  state  any  agency  for  carrying  on 
such  business,  or  any  part  thereof,  unless  such  corporation  shall 
have: 

1.  Been  authorized  by  its  charter  to  carry  on  such  business  and 
shall  have  complied  with  the  laws  of  the  state  or  country  under 
which  it  is  incorporated; 

2.  Furnish  to  the  superintendent  such  proof  as  to  the  nature 
and  character  of  its  business  and  as  to  its  financial  condition  as 
he  may  require; 
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3.  Designated  the  superintendent  of  banks  by  a  duly  executed 
instrument  in  writing,  its  true  and  lawful  attorney,  upon  whom 
all  process  in  any  action  or  proceeding  by  any  resident  of  the 
state  against  it  may  be  served  with  the  same  effect  as  if  it  were  a 
domestic  corporation  and  had  been  lawfully  served  with  process 
within  the  state; 

4.  Paid  to  the  superintendent  of  banks  a  license  fee  of  two  hun- 
dred and  fifty  dollars; 

5.  Seceived  a  license  duly  issued  to  it  by  the  superintendent 
as  provided  in  section  twenty-seven  of  this  chapter. 

This  section  shall  not  be  construed  to  prohibit  foreign  banking 
corporations  which  do  not  maintain  an  office  in  this  state  for  the 
transaction  of  business  from  making  loans  in  this  state  secured 
by  mortgages  on  real  property,  nor  from  accepting  assignments 
of  mortgages  covering  real  property  situated  in  this  state,  nor 
from  making  loans  through  correspondents  which  are  engaged  in 
the  business  of  banking  in  this  state  under  the  laws  of  the  state. 

Source.— Former  H  33-a,  33-b,  34. 

CROSS-REFERENCES. —  Similar  provision  as  to  foreign  investment  com- 
panies, see  I  304. 

As  to  service  of  process  on  foreign  corporations,  see  Code  Civ.  Proc.,  §  432. 

liOANS  ON  REAL  ESTATE.—  Previous  to  the  amendment  of  former  i  33-a 
by  ch.  484  of  Loiws  of  1913,  a  bank  situated  in  another  state  could  not  make 
even  an  isolated  loan  on  real  estate  located  in  this  state  without  securing  a 
license  from  the  superintendent.    Atty.-Gen.  Rep.  (1912)  vol.  2,  p.  495. 

§  146.  Sights  and  priyileges  of  foreign  banking  corporation  under 
license;  effect  of  revocation. 

When  the  superintendent  shall  have  issued  a  license  to  any 
such  banking  corporation,  it  may  engage  in  the  business  specified 
in  the  immediately  preceding  section  of  this  article  at  the  location 
specified  in  such  license  for  a  period  of  one  year  from  the  date  of 
such  license;  and  such  license  may,  in  the  discretion  of 
the  superintendent,  be  re-issued  from  year  to  year  upon  the 
payment  by  such  foreign  banking  corporation  of  the  sum  of 
two  hundred  and  fifty  dollars  upon  each  date  that  such  license 
ie  re-issued.  No  such  license  shall  be  transferaible  or  assignable 
and  shall  be  at  all  times  conspicuously  displayed  in  the  place  of 
business  specified  therein.  In  the  event  tiiat  such  license  shall 
10 
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have  been  revoked  by  the  superiutendent,  as  provide<l  iu  section 
twenty-nine  of  this  chapter,  it  shall  be  surrendered  to  the  super- 
intendent within  twenty-four  hours  after  such  corporation  has 
received  written  notice  of  such  revocation. 

Whenever  the  superintendent  shall  have  revoked  any  such 
license  and  shall  have  taken  the  action  to  make  such  revocation 
effective  specified  in  section  twenty-nine  of  this  chapter,  all  the 
rights  and  privileges  of  such  foreign  corporation  to  transact  busi- 
ness in  this  state  shall  forthwith  cease  and  determine. 

Source. —  Former  S  33-b. 

CROSS-REFERENCES. —  Similar  provisions  as  to  foreign  investment  com- 
panies, see  §§  305,  308. 

A  foreign  corporation  authorized  by  license  from  the  Superintendent  of 
Banks  to  transact  business  at  a  certain  place,  cannot  appoint  agents  throu^- 
out  the  State,  who  seU  for  it  money  orders  for  transmitting  funds  to  foreign 
countries.    Atty.-Gen.  Rep.,  May  11,  1915. 

§  147.  Reports  of  foreign  banking  corporations;  penalties. 

Every  foreign  banking  corporation  licensed  by  the  superintend- 
ent to  engage  in  business  in  this  state,  shall  at  such  times  and  in 
such  form  as  the  superintendent  shall  prescribe,  make  written 
reports  to  the  superintendent  under  the  oath  of  one  of  its  officers, 
managers  or  agents  transacting  business  in  this  state,  showing  the 
amount  of  its  assets  and  liabilities  and  containing  such  other  mat- 
ters as  the  superintendent  shall  prescribe.  If  any  such  corpora- 
tion shall  fail  to  make  any  such  report  as  directed  by  the  super- 
intendent, it  shall  be  subject  to  the  penalties  prescribed  by  sec- 
tion one  hundred  and  thirty-three  of  this  article,  and  any  false 
statement  contained  in  any  such  report  or  in  any  other  sworn 
statement  made  to  the  superintendent  of  banks  by  such  corpora- 
tion in  pursuance  of  the  provisions  of  this  article  shall  constitute 
perjury.  Nothing  herein  contained  shall  be  deemed  to  modify 
the  prohibition  of  section  one  hundred  and  forty  of  this  chapter. 

Source.— Former  |  SS-b. 

CROSS-REFERENCES.— Reports  required  of  other  persons,  see  S  133  and 
annotations  thereto. 

§  148.  Deposits  of  minors  and  trust  deposits  and  deposits  in  the 
names  of  more  than  one  person. 

When  any  deposit  shall  be  made  by  or  in  the  name  of  any 
minor,  the  same  shall  be  held  for  the  exclusive  right  and  benefit 
of  such  minor,  and  free  from  the  control  or  lien  of  all  other 
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persons,  except  creditors,  and  shall  be  paid,  together  with  the 
interest  thereon  to  the  person  in  whose  name  the  deposit  shall 
have  been  made,  and  the  receipt  or  acquittance  of  such  minor 
shall  be  a  valid  and  sufficient  release  and  discharge  for  such 
deposit  or  any  part  thereof  to  the  bank.  When  any  deposit  shall 
be  made  by  any  person  describing  himself  in  making  such  de- 
posit as  trustee  for  another  and  no  other  or  further  notice  of  the 
existence  and  terms  of  a  l^al  and  valid  trust  than  such  descrip- 
tion shall  have  been  given  in  writing  to  the  bank  in  the  event  of 
the  death  of  the  person  so  described  as  trustee,  such  deposit  or 
any  part  thereof,  together  with  the  dividends  or  interest  thereon, 
may  be  paid  to  the  person  for  whom  the  deposit  was  thus  stated 
to  have  been  made.  When  a  deposit  shall  have  been  made  by 
any  person  in  the  name  of  such  depositor  and  another  person  and 
in  form  to  be  paid  to  either,  or  the  survivor  of  them,  such  de- 
posit thereupon  and  any  additions  thereto  made,  by  either  of  such 
persons,  upon  the  making  thereof,  shall  become  the  property  of 
such  persons  as  joint  tenants,  and  the  same,  together  with  all 
interest  thereon,  shall  be  held  for  the  exclusive  use  of  the  persons 
BO  named,  and  may  be  paid  to  either  during  the  life  time  of  both, 
or  to  the  survivor  after  the  death  of  one  of  them ;  and  such  pay- 
•*nent  and  the  receipt  or  acquittance  of  the  one  to  whom  such 
payment  is  made,  shall  be  a  valid  and  sufficient  release  and  dis- 
charge to  said  bank,'  for  all  payments  made  on  account  of  snch 
deposit  prior  to  the  receipt  by  said  bank  of  notice  in  writing 
signed  by  any  one  of  such  joint  tenants,  not  to  pay  such  deposit 
in  accordance  with  the  terms  thereof. 

Source.— This  section  is  an  adaptation  of  former  |  144  relating  to  savings 


CROSS-REFERENCES.— Similar  provision  as  to  trust  companies,  see  S  198; 
as  to  saviniEs  banks,  see  §  249.    See  the  annotations  to  the  last  cited  section. 

§  140.  Bonds  l^gal  investment  for  public  funds. 

Bonds  of  the  land  bank  of  the  state  of  New  York  shall  be  a  legal 
and  valid  investment  for  the  sinking  and  trust  funds  of  the  state  of 
New  York  or  of  any  municipal  corporation  or  political  subdivision 
thereof. 

Added  by  L.  1920,  chap.  946.     In  effect  Sept.  27,  1920. 
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AETICIE   IV. 
Private  Bankers. 

Section  160.  Scope  of  article. 

151.  Verified  certificate  to  be  submitted  by  private  banker. 

152.  Conditions  precedent  to  transacting  business. 

153.  Rights  of  private  banker  under  authorization  certificate. 

154.  Permanent  capital;  increase  or  decrease. 

155.  Segregation  of  investments;  how  title  to  be  taken. 

156.  Depositors  preferred  in  case  of  insolvency. 

157.  Annual  report  of  unclaimed  deposits. 

158.  Effect  of  revocation. 

159.  Change  of  location. 

160.  Conditions  entitling  private  banker  to  certain  exemptions. 

161.  Deposit  of  securities  with  superintendent;  termination  of  surety 

company's  liability. 

162.  Investment  of  permanent  capital  and  deposits;  prohibitions. 

163.  When  real  estate  and  certain-  securities  to  be  sold. 

164.  Restriction  on  purchases  of  and  loans  on  real  estate. 

165.  Books  and  records. 

166.  Reserves  against  deposits. 

167.  Regulations  as  to  transmission  of  money  to  foreign  countriee. 

168.  Receipts  for  money  received  for  transmission. 

169.  Monthly  meetings  and  reports. 

170.  Reports  to  superintendent. 

171.  Restrictions  as  to  place  of  business. 

172.  Violations  of  article  prohibited. 

§  150.  Scope  of  article. 

The  provisions  of  this  article,  except  as  hereinafter  furtfier  lim- 
ited, shall  apply  to  every  private  banker  engaged  in  the  business  of 
private  banking  in  any  city  of  the  state, 

1.  Who  makes  use  of  any  office  sign  bearing  thereon  the  word 
"  bank '',  "  banker  ",  "  banking  ",  or  any  derivative  or  compomid 
of  the  word  ^*  bank  ",  or  any  words  in  a  foreign  language  having 
the  same  or  similar  meanings,  or  who  makes  use  of  any  exterior 
sign  bearing  thereon  any  such  word  or  words  or  any  words  what- 
ever to  indicate  to  the  general  public  that  such  person  is  engaged 
in  the  business  of  a  private  banker;  or 

2.  Who  pays  or  credits  interest,  or  pays,  credits  or  gives  any 
bonus  or  gratuity  or  anything  of  value,  except  on  certificates  of 
deposit  actually  outstanding  at  the  time  this  act  takes  effect,  to 
any  depositor  on  a  deposit  balance  of  (a)  less  than  five  himdred 
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dollars,  if  such  private  banker  is  engaged  in  business  in  a  city  of 
the  first  class,  or  (b)  less  than  three  hundred  dollars,  if  such 
private  banker  is  engaged  in  business  in  a  city  of  the  second  class, 
or  (c)  less  than  two  hundred  dollars,  if  such  private  banker  is 
engaged  in  business  in  a  city  of  the  third  class ;  or 

3.  Who  receives  money  on  deposit  for  safekeeping  or  for  trans- 
mission to  others  or  for  any  other  purpose  in  such  sums  that  the 
average  of  the  separate  deposits  so  received  by  such  private 
banker  since  April  first,  nineteen  hundred  fourteen,  or  during  any 
twelve  successive  months,  or  for  such  period,  if  less  than  twelve 
months,  that  such  private  banker  has  been  engaged  in  such  busi- 
ness, exclusive  of  dividend  checks,  coupons  or  other  small  col- 
lection items  collected  by  such  private  banker  for  customers  in 
the  ordinary  course  of  business,  is  (a)  less  than  five  himdred  dol- 
lars, if  such  private  banker  is  engaged  in  such  business  in  a  city  of 
the  first  class  having  a  population  of  over  one  million,  or  (b) 
less  than  three  hundred  dollars,  if  engaged  in  business  in  any 
other  city  of  the  first  class,  or  (c)  less  than  two  hundred  dollars, 
if  engaged  in  business  in  any  city  of  the  second  class,  or  (d) 
less  than  one  hundred  dollars,  if  engaged  in  such  business  in  any 
city  of  the  third  class. 

Source. —  New.  Subdivision  4  of  §  29d  of  the  Oeneral  BuBiness  Law  formed 
the  groundwork  of  subdivision  3  of  this  section.  The  former  private  banking 
law  was  contained  in  article  3-a  of  the  General  Business  Law,  as  added  by 
chapter  348,  Laws  of  1010,  and  amended  by  chapter  393,  Laws  of  1011.  It 
was  found  ineffective,  however,  as  a  regulatory  measure.  By  its  provisions 
nominal  restrictions  were  placed  upon  certain  classes  of  private  bankers  in 
cities  of  the  first  class;  and  total  exemption  from  its  provisions  could  be 
obtained  without  any  regard  to  the^class  of  business  transacted  (Cf.  subd.  5, 
$  20-d,  Gen.  Bus.  Law,  as  amended  by  chapter  393,  Laws  of  1911). 

The  present  provisions  were  designed  to  give  more  adequate  protection  to 
those  who,  on  account  of  the  inducements  offered  them  of  high  interest  on 
small  accounts,  deposit  their  savings  with  private  bankers.  The  exemptions 
of  the  present  law  are  based  upon  the  class  of  business  transacted.  The  rec- 
ommendations of  the  banking  commission  as  to  standards  for  exemptions  were 
somewhat  liberalized  before  the  present  law  was  finally  enacted. 

All  private  bankers  in  any  city  of  this  state  are  within  the  scope__of  the 
present  law,  unless  they  conform  their  business  to  certain  standards  as  to 
balances  on  which  they  credit  interest,  as  to  the  size  of  average  deposits 
which  they  accept,  and  as  to  the  manner  in  which  they  hold  themselves 
otit  to  the  public.  Tliose  meeting  slightly  lower  standards,  but  not  so  low 
in  the  larger  cities  as  to  permit  of  competing  for  savings  accounts,  are  ex- 
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empted  from  certain  of  its  provisicms.  No  attempt  is  made  by  the  preaent 
law  to  r^^late  private  banking  conducted  outside  cities. 

The  United  {States  Supreme  Court  held  that  chapter  348,  Laws  of  1910,  was 
a  legitimate  exercise  of  the  police  power.    Engel  v.  O'Malley,  219  U.  S.  128. 

CROSS-REFERENCES.— Definition  of  "  private  banker,"  see  S  2. 

Definition  of  "  population/*  see  §  3. 

Prohibition  against  encroachments  on  certain  powers  of  banks,  see  |  140. 

Prohibition  against  use  of  sign  with  words  indicating  bank,  see  §  141. 

SUBDIVISION  X 

Under  the  present  law  private  bankers  may  use  the  word  "  bank/'  but  the 
use  of  the  term  or  of  any  of  its  derivatives,  or  the  use  of  other  words  or 
the  doing  of  acts  which  amount  to  a  representation  that  the  business  of  a 
bank  is  l^ing  conducted,  renders  the  provisions  of  this  article  applicable.  Op. 
Atty.-Gen.,  June  1,  1914. 

SUBDIVISION  a 

Payment  of  interest  on  any  balance  less  than  the  statutory  minimum  brin^ 
the  banker  within  the  provisions  of  this  article.  Averaging  of  balances  is 
not  permitted.     Op.  Atty.-Gen.,  June  1,  1914. 

It  is  not  necessary  that  a  person  should  use  the  word  "  bank  "  or  **  banker  " 
on  -his  office  sign,  if  in  fact,  he  pays  or  credits  interest,  on  deposits  within 
subdivision  2  or  receives  money  on  deposit  for  safe  keeping  or  lor  transmis- 
sion to  others  for  any  purpose  within  subdivision  3.  Persons  buying  and 
selling  foreign  coins  and  foreign  paper  money  may  come  within  the  pro- 
visions of  the  Private  Banking  iLaw,  Act  IV  within  the  meaning  of  subds.  2 
or  3  of  J  150.    Atty.-Gen.,  Dec.  8,  1917. 

SUBDIVISION  3 

There  is  a  transmission  of  money  within  the  meanins  of  this  subdivisioin 
where  a  banker  «ells  his  own  draft  on  a  foreign  banking  house  with  which  he 
has  a  deposit.    Op.  Atty.-Gen.,  June  1,  1914. 

A  business  corporation  is  doing  a  iMuiking  businees  within  the  meaning  of 
this  section,  whidi  each  year  sets  aside  a  sj^ciflc  eum  of  money  to  the  credit 
of  each  of  its  employees,  depending  upon  the  years  of  service  rendered,  which 
money  may  be  withdrawn  by  such  employees  imder  certain  ocmditions.  Atfy.- 
Gen.  Rep.  Oct.  16,  1919. 

§  151.  Verified  certificate  to  be  submitted  by  private  banker. 

Within  sixty  days  after  this  act  takes  effect,  every  private 
banker  to  whom  this  article  is  applicable,  and  every  other  indi- 
vidual, partnership  or  unincorporated  association  thereafter  seek- 
ing to  engage  in  business  as  such  private  banker  in  any  city  of 
the  state,  shall  submit  to  the  superintendent  of  banks  at  his  oflSoe 
in  Albany,  a  verified  certificate  in  duplicate  which  shall  state: 

1.  The  full  name,  residence  and  post  oflSce  address  of  sudi 
individual  or  of  each  member  of  such  partnership  or  unincor- 
porated association. 

2.  The  state,  or  country,  of  which  each  individual  named  in 
such  aflSdavit  is  a  citizen. 

3.  The  amount  of  permanent  capital  such  individual,  partneiv 
^hip  or  incorporated  association  has  kept  invested  in  his  busineoB 
as  a  private  banker  or  has  deposited  in  cash  to  be  invested,  in 
such  business. 

4.  The  place  at  which  such  business  is  to  be  transacted. 

5.  If  such  private  banker  is  engaged  in  business  as  a  private 
banker  in  a  city  of  the  first  class,  the  amount  of  deposit  balance 
upon  which  mch  private  banker  pays  or  credits  interest  or  pays^ 
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credits  or  gives  any  bonus  or  gratuity  or  anything  of  value  to 
a  depositor  and  whether  the  average  of  the  separate  deposits  of 
such  private  bajiker  since  April  first,  nineteen  hundred  fourteen, 
or  for  a  period  of  twelve  months  immediately  preceding  the  date 
of  such  verified  certificate,  exclusive  of  dividend  checks,  coupons 
or  other  small  collection  items  collected  by  such  private  banker 
for  cu-stomers  in  the  ordinary  course  of  business,  has  been  five 
hundred  dollars  or  more,  if  such  private  banker  is  engaged  in 
business  in  such  a  city  with  a  population  of  over  one  million,  or 
two  hundred  dollars  or  more  in  any  other  such  city;  or,  if  the 
applicant  has  not  already  engaged  in  such  business,  said  certificate 
^all  state  the  minimum  deposit  balance  upon  which  such  appli- 
cant proposes  to  pay  or  credit  interest  or  to  pay,  credit  or  give 
such  bonus  or  gratuity,  or  thing  of  value. 

6.  Whether  the  applicant  is  applying  for  an  authorization 
certificate  or  claims  tie  right  to  engage  in  business  as  a  private 
banker  pursuant  to  the  provisions  of  section  one  hundred  sixty 
of  this  article. 

Such  certificate  shall  be  verified  by  such  individual  or  by  one 
or  more  members  of  a  partnership  or  unincorporated  association, 
in  the  discretion  of  the  superintendent,  upon  a  form  prepared  by 
the  superintendent  of  banks,  which  shall  state  that  the  affiant  or 
nffiants  have  read  such  certificate  and  that  the  facts  therein  ^ptated 
are  true. 

Source.— New.  Private  bankers  outside  the  scope  of  this  article  are  not 
required  to  file  any  statement  whatever  with  the  Superintendent  of  Banks, 
and  are  not  subject  to  any  regulation  by  him.    See  note  to  $  172. 

CROSS-REFERENCES.— Superintendent  prohibited  from  filing  defective 
certificate,  see  |  21. 

Filing  certificate  for  examination,  see  f  22. 

Investigation  of  applicant  and  refusal  or  approval  of  superintendent,  see 
{  23. 

Issuance  of  authorization  certificate,  see  §  24. 

Similar  provisions  as  to  other  persons  and  corporations  engaging  in  busi- 
under  the  Banking  Law,  see  f  102  and  cross-references  there  given. 


§  152.  Conditions    precedent   to   transacting   business   under   this 
article. 
After  the  thirty-first  day  of  October,  nineteen  hundred  four- 
teen, no  such  private  banker  shall  engage  or  continue  in  business 
as  a  private  banker  in  any  city  of  the  state. 

1.  Until  he  has  complied  with  the  provisions  of  section  one  hun- 
dred sixty  of  this  article,  or 

2.  Until 

(a)  He  shall  have  invested  in  his  business  as  such  private 
banker,  or  deposited  in  cash  to  be  so  invested,  the  amount  of  per- 
manent capital  specified  in  his  verified  certificate,  as  required  by 
section  one  hundred  fifty-four  of  this  article;  and 
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(b)  He  shall  have  deposited  with  the  superintendent  the  securi- 
ties required  by  section  one  hundred  sixty-one  of  this  article;  and 

(c)  The  superintendent  of  banks  shall  have  issued  an  author- 
ization certificate  to  him  and.  shall  have  filed  such  certificate  in  his 
office.  Provided,  however,  that  a  private  banker  lawfully  en- 
gaged in  business  at  the  time  this  act  takes  effect  may  continue 
in  such  business  after  complying  with  the  provisions  of  sub- 
division one,  or  of  paragraphs  (a)  and  (b)  of  subdivision  two, 
of  this  section  pending  the  final  determination  of  his  rights  to 
engage  in  such  business  as  provided  in  sections  twenty-three, 
twenty-four  and  twenty-five  of  this  chapter,  and  for  one  hundred 
and  twenty  days  after  such  determination. 

Source. —  New.  The  proviso  contained  at  the  end  of  this  section  was  in- 
serted for  the  purpose  of  protecting  a  private  banker  against  a  failure  of  the 
superintendent  to  act  upon  such  banker's  certificate  or  affidavit.  The  last 
clause  was  inserted  for  the  purpose  of  permitting  such  private  banker,  in  ease 
of  an  adverse  decision  by  the  superintendent,  to  adjust  his  affairs,  or  to  test 
the  question  of  whether  the  decision  of  the  superintendent  is  reviewable. 

When  introduced  into  the  Legislature  the  section  began  ** After  the  thirty- 
first  day  of  July"  but  it  was  amended  before  passage  so  as  to  become  effective 
on  November  first.  See  §  502.  But  in  %%  161  and  172  the  corresponding 
changes  were  not  made.    See  note  to  §  161. 

CROSS-REFERENCES.— For  similar  provisions  as  to  other  persons  and 
corporations  engaging  in  business  under  the  Banking  Law,  see  §  103  and 
cross-references  there  given. 

§  153.  Bights  and  privileges  of  private  banker  under  anthoriiatioii 
certificate. 

When  the  superintendent  shall  have  issued  an  authorization  cer- 
tificate to  any  such  private  banker  and  shall  have  filed  such  certi- 
ficate in  his  office,  such  private  banker  may  engage  in  the  business 
of  banking  at  the  location  specified  in  such  authorization  certi- 
ficate, subject  to  all  the  provisions  of  this  article  and  of  the  pro- 
visions relating  to  private  bankers  of  article  two  of  this  chapter. 

Source.—  New. 

CROSS-REFERENCES.—  Power  of  superintendent  to  revoke  certificate,  see 
I  29. 

Effect  of  revocation,  see  §  158. 

There  is  no  provision  of  law,  express  or  implied,  which  permits  a  private 
banker  to  guarantee  letters  of  credit  iseued  by  other  banks  or  baoker^*  Atty,- 
Qen.,  April  12,  1917. 
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§  164.  Pennanent  capital;  increase  or  decrease  thereof. 

Every  such  private  banker  shall  keep  unimpaired  in  his  bank- 
ing business  the  amount  of  permanent  capital  specified  in  the 
verified  certificate  submitted  to  the  superintendent  as  provided  in 
section  one  hundred  fifty-one  of  this  article.  From  time  to  time, 
with  the  written  approval  of  the  superintendent  and  upon  good 
cause  shown,  such  permanent  capital  may  be  increased  or  de- 
creased. The  permanent  capital  of  a  private  banker  not  engaged 
in  the  business  of  banking  at  the  time  the  verified  certificate  of 
such  private  banker  is  filed  for  examination  by  the  superintendent, 
must  be  paid  in  cash. 

Source.—  New. 

CROSS-REFERENCES.— Amount  of  permanent  capital  required  for  partial 
axemption,  see  §  160. 

Inve&tments  of  permanent  capital  see  §  162. 

Segregation  of  investments  of  permanent  capital,  see  §  155. 

§  155.  Segregation  of  investments  of  capital  and  deposits  of  private 
banker;  title  to  be  taken  in  descriptive  name. 

All  securities,  property  and  the  evidences  of  title  thereto,  in 
which  the  permanent  capital  of  and  the  deposits  with  any  such 
private  banker  have  been  invested  shall  be  s^regated  and  kept 
separate  and  apart  from  all  other  property  and  assets  of  such  pri- 
vate banker. 

All  deeds,  mortgages,  assignments  and  contracts  and  agree- 
ments received,  taken,  or  entered  into  by  any  such  private  banker, 
in  connection  with  such  banking  business,  shall  be  received,  taken, 
or  entered  into  in  the  name  of  such  private  banker  with  the 
addition  of  the  descriptive  name  "  private  banker  ^'  or  "  private 
bankers." 

Source. —  New.  The  purpose  of  this  section  is  to  make  more  effective  the 
provisions  of  §  156  giving  to  depositors  a  preferred  claim  against  the  assets 
derived  from  capital  and  deposit  investments. 

§  156.  Depositors  preferred  in  case  of  insolvency  or  suspension. 

In  case  of  the  failure  or  suspension  of  any  such  private  banker, 
the  claims  of  persons  for  moneys  on  deposit  or  delivered  for  safe 
keeping  or  transmission  shall  be  preferred  against  the  proceeds  of 
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any  securities  deposited  by  such  banker  with  the  superintendent 
and  against  such  assets  as  shall  be  shown  by  the  ^ooks  of  such 
banker,  or  by  other  legal  evidence,  to  have  been  derived  from  the 
investment  of  such  deposits,  or  from  the  investment  of  any  per- 
manent capital  segregated  and  set  aside  for  employment  in  his 
business  as  such  banker.  The  depositors  shall  also  share  pro  rata 
with  general  creditors  in  the  proceeds  of  any  other  assets  belonging 
to  such  banker. 

Source. —  New. 

CROSS-REFERENCES.— For  other  priorities  under  the  Banking  Law,  s«e 
{  78  and  cross-references  there  given. 

See  S  155  for  means  of  identifying  securities  derived  from  capital  or  deposit 
investments. 

§  157.  Annual  report  of  unclaimed  deposits. 

In  the  month  of  September  in  each  year  and  on  or  before  the 
tenth  day  thereof,  every  private  banker  engaged  in  business  as 
a  private  banker  under  an  authorization  certificate  in  any  city 
shall  make  a  verified  written  report  to  the  superintendent,  which 
shall  contain  a  true  and  accurate  statement  of  all  deposits  made 
with  such  banker  which,  on  the  first  day  of  August  preceding 
such  report,  amounted  to  fifty  dollars  or  over  and  which  have  re- 
mained unclaimed  by  any  person  or  persons  authorized  to  receive 
the  same  for  five  years  then  next  preceding.  Such  statement  shall 
set  forth  the  date  of  each  such  deposit,  its  amoimt,  and  the 
name  and  last  known  place  of  residence  or  post  office  address  of 
the  person  making  it  In  case  any  such  banker  at  said  date 
holds  no  such  unclaimed  deposits,  such  banker  shall  at  the  time 
above  specified  make  verified  written  report  to  the  superintend- 
ent so  stating.  No  deposit  shall  be  deemed  unclaimed  within 
the  meaning  of  this  section  if  it  appears  from  the  books  of  such 
banker  or  from  other  written  evidence  on  file  in  his  office  that 
the  person  or  persons  authorized  to  receive  such  deposit  have 
knowledge  thereof. 

Every  such  private  banker  reporting  any  unclaimed  deposits* 
under  the  provisions  of  this  section  shall  cause  to  be  published, 
once  each  week  for  two  successive  weeks,  in  a  newspaper  desig- 
nated by  the  superintendent,  published  in  the  city  in  which  the 
business  of  sucih  private  banker  is  located;  if  there  be  a  newspaper 
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published  therein,  and  at  least  once  in  a  newspaper  published  at 
Albany  in  which  notices  by  state  officers  are  required  to  be  pub- 
lished, a  true  copy  of  such  report,  and  shall  file  with  the  superin- 
tendent of  banks  on  or  before  the  first  day  of  October  in  each 
year  proof  by  affidavit  of  such  publication.  The  expense  of  such 
publication  shall  be  paid  by  such  private  banker,  but  if,  on  or  be- 
fore the  first  day  of  August  in  that  year,  such  private  banker  shall 
have  mailed,  postage  prepaid,  to  each  person  authorized  to  receive 
any  such  unclaimed  deposit  at  his  la£(t  known  place  of  residence  or 
post  office  address,  a  statement  showing  the  amount  to  which  such 
person  is  entitled,  and  reque8;ting  written  acknowledgment  thereof, 
such  private  banker  may  deduct  the  amount  thereof  from  the  siims 
due  any  such  person  or  persons  who  shall  not  have  made  written 
acknowledgment  before  the  filing  of  such  report  with  the  superin- 
tendent, in  the  proportion  that  each  such  sum  bears  to  the  aggre- 
gate thereof. 

Every  such  private  banker  failing  to  make  any  report  or  to  file 
any  affidavit  of  publication  required  by  this  section  shall  forfeit 
to  the  people  of  the  state  the  sum  of  one  hundred  dollars  for  each 
day  such  report  or  the  filing  of  such  affidavii;  of  publication  shall  be 
so  delayed  or  withheld,  unless  the  time  therefor  shall  have  been 
extended  by  the  superintendent. 

Source. — An  adaptation  of  former  $  30. 

CROSS-REFERENCES.— Powers  and  duties  of  superintendent  with  regard 
to  unclaimed  deposits,  see  §§  45-47. 

Similar  provision  as  to  banks,  see  §  134;  as  to  trust  companies,  see  S  210; 
as  to  savings  banks,  see  S  274. 

§  158.  Effect  of  reyooation  by  superintendent  of  authorixation  or  of 
acceptance  of  affidavit. 

Whenever  the  superintendent  shall  have  revoked  his  authoriza- 
tion of  any  such  private  banker,  or  his  acceptance  of  the  affidavit 
of  such  banker  provided  for  in  section  090  hundred  sixty  of  this 
ajtticle,  and  shall  have  taken  the  action  to  make  such  revocation 
effective  specified  in  section  twenty-six  of  this  chapter,  all  the 
rights  and  privil^es  of  such  banker,  resulting  from  such  preceding 
authorization  or  acceptance,  shall  forthwith  cease  and  determine. 

Source*. — New. 

CROSS-REFERENCES.— Revocation  of  acceptance  of  private  banker's  affl- 
cUvit,  see  |  26. 
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Revocation  of  authorization  certificate,  see  §  28. 
Rights  under  authorization  certificate,  see  i  153. 
Rights  resulting  from  acceptance  of  affidavit,  see  {  160. 

§  159.  Change  of  location. 

Every  such  private  banker  may  make  a  written  application  to 
the  superintendent  to  change  his  place  of  business  to  another  place 
in  the  same  city.  The  application  shall  state  the  reason  for  such 
proposed  change  and  shall  be  verified  by  such  banker,  or  if  a 
partnership  or  unincorporated  association,  by  each  member  thereof. 
Such  change  may  be  made  upon  the  written  approval  of  the 
superintendent. 

Source. —  Former  §  31. 

CROSS-REFERENCES.— See  cross-references  under  §  119. 

§  160.  Conditions  entitling  private  banker  to  certain  exemptioni, 
and  extent  of  such  exemptions. 

Any  such  private  banker  who  has  claimed  the  right  in  his  veri- 
fied certificate  to  engage  in  business  under  the  provisions  of  this 
section,  and  any  such  private  banker  authorized  by  the  superior 
tendent  to  engage  in  such  business,  may  submit  to  the  superin- 
tendent an  affidavit  executed  in  duplicate  and  verified  in  the  same 
manner  as  such  certificate,  upon  a  form  to  be  furnished  by  the 
superintendent  containing  a  statement  as  follows : 

1.  If  such  private  banker  is  engaged  in  business  as  a  private 
banker  in  a  city  of  the  third  class,  that  such  private  banker,  has 
permanently  invested  in  this  state  in  his  banking  business  im- 
mediately preceding  the  date  of  such  affidavit,  a  capital  of  at 
least  twenty-five  thousand  dollars  over  and  above  all  his  liabili- 
ties as  such  private  banker;  or 

2.  If  such  private  banker  is  engaged  in  business  as  a  private 
banker  in  a  city  of  the  seioond  class,  that  such  private  banker  has 
permanently  invested  in  this  state  in  his  banking  business  im- 
mediately preceding  the  date  of  such  affidavit,  a  capital  of  fifty 
thousand  dollars  over  and  above  all  his  liabilities  as  such  private 
banker;  or 

3.  If  such  private  banker  is  engaged  in  business  as  a.  private 
banker  in  a  city  of  the  first  class : 
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(a)  That  such  private  banker  has  permanently  invested  in 
this  state  in  his  banking  business  a  capital  of  at  least  one  hundred 
thousand  dollars  over  and  above  all  his  liabilities  as  such  private 
banker,  if  such  banker  is  engaged  in  business  in  such  a  city 
-with  a  population  of  over  one  million;  and  at  least  seventy-five 
thousand  dollars  over  and  above  all  such  liabilities,  if  such 
banker  is  engaged  in  business  in  any  other  such  city. 

(b)  That  such  applicant  will  not  pay  or  credit  or  advertise  to 
pay  or  credit  any  interest  or  pay,  credit  or  give  any  bonus  or  gratu- 
ity whatever  or  anything  of  value  to  any  depositor  on  a  deposit 
balance  with  such  private  banker  of  less  than  five  hundred  dol- 
lars, if  such  applicant  is  engaged  in  business  in  such  a  city  with 
a  population  of  over  one  million,  or  less  than  three  hundred 
dollars,  if  engaged  in  business  in  any  other  such  city. 

(c)  That  the  average  of  the  separate  deposits  received  by  such 
private  banker,  since  April  first,  nineteen  hundred  and  fourteen, 
or  during  the  twelve  months  immediately  preceding  the  date  of 
such  aflSdavit,  for  safe-keeping,  for  transmission,  or  for  any 
other  purpose,  exclusive  of  dividend  checks,  coupons  or  other 
small  collection  items  collected  by  such  private  banker  for  custom- 
ers in  the  ordinary  course  of  business,  is  three  hundred  dollars 
or  more,  if  such  applicant  is  engaged  in  business  in  such  a  city 
with  a  population  of  over  a  million  or  two  hundred  dollars  or 
more  if  engaged  in  business  in  any  other  such  city. 

Provided,  however,  that  subdivisions  b  and  c  of  this  section  shall 
not  apply  to  certificates  of  deposit  actually  outstanding  at  the 
time  this  act  takes  effect. 

After  the  date  upon  which  the  superintendent  has  accepted  and 
filed  in  his  office  such  affidavit  of  any  private  banker,  and  until 
the  first  day  of  January  next  succeeding,  the  subsequent  sections  of 
this  article  shall  not  apply  to  such  private  banker,  but  such  banker 
shall  be  subject  to  the  provisions  of  the  sections  of  article  two  of 
this  chapter  applicable  to  such  private  bankers. 

Every  private  banker  who  has  submitted  an  affidavit  which  has 
been  duly  accepted  and  filed  by  the  superintendent,  and  who  seeks 
to  continue  or  to  engage  in  business  as  a  private  banker  under  the 
provisions  of  this  section  after  the  first  day  of  January  succeeding 
such  filing  by  the  superintendent,  shall  submit  to  the  superintend- 
ent during  the  month  of  November  preceding  such  first  day  of 
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January  and  annually  thereafter  during  the  same  month,  an 
affidavit  containing  a  statement  as  above  specified,  verified  as  of  a 
date  within  such  month.  In  the  event  of  the  failure  of  sucJi 
private  banker  so  to  do,  or  of  the  refusal  of  the  superintendent  to 
accept  and  file  said  affidavit,  such  private  banker  shall  cease  to 
transact  business  as  a  private  banker  until  the  superintendent 
shall  have  issued  to  him  and  filed  in  his  office  an  authorizatioii  ceov 
fificate  as  required  by  this  article. 

Source. —  New.    As  to  the  purpose  of  the  section,  see  note  to  {  150. 

CROSS-REFERENCES.' Investigation  by   superintendent   and   refusal    or 
acceptance  of  affidavit,  see  §  25. 

Revocation  of  acceptance,  see  $  26. 

Powers  of  superintendent  over  delinquent  private  bankers,  see  §§  5&-78. 

I  161.  Deposit  of  securities  with  superintendent;  manner  of  ter- 
minating surety  company's  liability. 

Every  such  private  banker,  not  hereinbefore  excepted  from  the 
provisions  of  this  section,  shall  transfer  and  assign  to  the  superin- 
tendent of  banks,  restored  stocks  or  bonds  of  a  kind  in  which 
savings  banks  are  required  by  this  chapter  to  invest  their  deposits, 
to  an  amount  in  value  equal  to  at  least  ten  per  centum  of  the 
total  deposits  held  by  such  private  banker,  and  in  any  event 
of  the  value  of  at  least  five  thousand  dollars,  and  such  banker 
shall  at  all  times  thereafter  keep  on  deposit  with  the  superin- 
tendent stocks  or  bonds  of  such  kind  to  the  amount  in  value 
of  ten  per  centum  of  the  total  deposits  with  such  banker  and 
not  less,  in  any  event,  than  five  thousand  dollars^  Such  stocks 
or  bonds  shall  be  registered  in  the  name  of  the  superintendent 
of  banks  officially  as  trustee  for  the  depositors  with  such  private 
banker,  subject  to  sale  and  transfer  and  disposal  of  the  proceeds 
thereof  by  the  superintendent  only  upon  the  order  of  a  court  of 
competent  jurisdiction  aft«r  due  notice  to  such  private  banker. 
Until  the  order  of  such  court  authorizing  such  sale  or 
transfer  or  other  disposition  thereof,  such  private  banker 
dhall  be  entitled  to  receive  the  income  from  such  securi- 
ties unless  he  shall  be  in  default  to  the  superintendent 
in  the  payment  of  any  assessment,  penalty  or  forfeiture 
for    which    such    private    banker    shall    have    become    liable 
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under  the  provisions  of  this  chapter.  lu  case  such  banker  shaii 
have  deposited  with  the  superintendent  securities  to  an  amount 
in  value  in  excess  of  the  amount  at  any  time  required  by  the  pro- 
visions of  this  section,  upon  due  proof  of  such  facts,  such  private 
banker  shall  be  entitled  to  receive  from  the  superintendent  any 
such  excess.  The  securities  deposited  by  such  banker  as  required 
by  this  section  may  be  exchanged  from  time  to  time,  with  the 
approval  of  the  superintendent,  for  other  securities  of  the  kind 
which  may  be  deposited  with  the  superintendent  as  hereinbefore 
provided. 

At  any  time  before  the  thirty-first  day  of  July,*  nineteen  hun- 
dred fourteen,  such  private  banker  may  deposit,  or  cause  to  be 
deposited,  with  the  superintendent  of  banks,  any  securities 
theretofore  deposited  by  such  private  banker  with  the  comp- 
troller under  the  provisions  of  chapter  three  himdred  forty- 
eight  of  the  laws  of  nineteen  himdred  ten  as  amended  by  chapter 
three  hundred  ninety-three  of  the  laws  of  nineteen  hundred  eleven, 
and  the  comptroller  is  hereby  authorized  to  transfer  such  securities 
to  the  superintendent  of  banks,  and  the  superintendent  is  hereby 
authorized  to  receive  such  securities  and  to  hold  them  as  part  of 
the  deposit  of  securities  required  by  this  section  for  a  period  of 
one  year  after  the  thirty-first  day  of  July,  nineteen  hundred  four- 
teen, during  which  year  other  securities  of  the  kind  which  may  be 
deposited  with  the  superintendent  as  hereinbefore  provided  shall 
be  substituted  therefor.  At  any  time  before  the  thirty-first  day 
of  July,*  nineteen  hundred  fourteen,  such  private  banker  may 
cause  any  surety  company,  which  has  received  from  any  such  pri- 
vate banker  securities  to  indemnify  itself  on  account  of  any  bond 
issued  by  it  on  behalf  of  such  banker  under  the  provisions  of  chap- 
ter three  hundred  forty-eight  of  the  laws  of  nineteen  hundred 
ten,  as  amended  by  chapter  three  hundred  ninety-three  of  the  laws 

•  The  law,  as  originally  drafted,  provided  in  §  502  for  the  repeal  of  the  then 
existing  private  banking  law  (€h.  348,  Laws  of  1010;  Oh.  343,  Laws  of  1011) 
to  become  effective  on  August  first  1014.  The  legislature  by  amendment  ex- 
tended the  time  for  such  repeal  to  become  effective  to  November  first,  but 
omitted  to  change  July  in  the  present  section  to  October  so  as  to  harmonize 
this  section  with  the  amendment  in  the  repealing  clause.  See  §  152,  as  to 
legislative  intent  to  permit  business  to  be  transacted  under  the  former  law 
untU  after  October  dlst. 
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of  nineteen  hundred  eleven,  to  assign  such  securities  to  the  superin- 
tendent of  banks  in  trust  for  the  depositors  with  such  private 
banker,  and  any  such  surety  company  is  hereby  authorized  to 
transfer  and  assign  such  securities  to  the  superintendent  of  banks 
for  such  purpose,  and  in  case  such  securities  shall  be  so  assigned 
and  such  surety  company  shall  thereafter  become  liable  on  such 
bond,  the  sums  realized  from  the  sale  of  such  securities  or  from 
other  securities  substituted  for  them,  shall  be  applied  in  the  first 
instance  to  the  payment  of  any  indebtedness  of  such  private 
banker  to  such  surety  company.  Such  private  banker  shall  be 
entitled  to  have  any  such  securities  so  transferred  by  such  surety 
company  to  the  superintendent  of  banks,  received  by  such  super- 
intendent and  held  by  him  as  part  of  the  deposit  required  by  this 
section  for  a  period  of  one  year  after  the  thirty-first  day  of  July,* 
nineteen  hundred  fourteen,  during  which  year  securities  must  be 
substituted  therefor  in  which  savings  banks  are  authorized  to 
invest  deposits  received  by  them. 

At  any  time  after  this  article  takes  effect  any  private  banker, 
who  has  heretofore  given  a  bond  to  the  comptroller  pursuant  to 
the  provisions  of  chapter  three  hundred  forty-eight  of  the  laws 
of  nineteen  hundred  ten,  as  amended  by  chapter  three  hundred 
ninety-three  of  the  laws  of  nineteen  hundred  eleven,  may  institute 
a  proceeding  in  the  supreme  court  in  the  county  in  which  said 
private  banker's  place  of  business  is  located  for  an  order  dis- 
charging the  surety  company  from  any  liability  under  such  bond. 
Such  proceedings  shall  be  commenced  by  filing  a  verified  petition 
in  the  oflSce  of  the  clerk  of  the  county  in  which  the  principal  office 
of  such  banker  is  located,  setting  forth  the  facts  relating  to  the 
giving  of  such  bond,  that  such  banker  has  complied  with  the  pro- 
visions of  this  act,  and  has  assigned,  transferred  or  delivered  to 
the  superintendent  of  banks,  the  securities  or  moneys  required  by 
this  section,  and  that  an  authorization  certificate  has  been  duly 
issued  to  such  banker  to  carry  on  the  business  of  private  banking 
as  herein  provided.  In  case  such  banker  shall  requ^t  any 
surety  company,  which  shall  have  received  from  any  such  private 

•  See  note  at  bottom  of  preceding  page. 
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banker  indemnify  of  any  kind  as  security  for  the  execution  of  any 
bond  issued  by  it  on  behalf  of  such  banker  as  aforesaid,  to  assign 
and  transfer  any  securities  given  to  it,  as  such  indemnity  to  the 
superintendent  of  banks  in  trust  for  the  depositors  of  such  private 
banker,  for  the  persons  delivering  money  for  transmission  to  such 
private  banker,  as  provided  for  in  this  section,  or  to  assign  and 
transfer  euch  securities  to  said  private  banker,  or  his  nominee, 
and  such  surety  company  shall  refuse  to  make  such  assignment  or 
transfer  that  fact  may  also  be  set  forth  in  such  petition,  together 
"with  a  description  of  such  securities.  Such  petition  shall  also 
set  forth  the  number  of  depositors  of  the  private  banker.  Upon 
the  filing  of  such  verified  petition,  as  aforesaid,  the  court  may 
issue  an  order  requiring  the  comptroller,  the  surety  company,  and 
the  depositors  of  the  private  banker  as  a  class,  and  ten  specified 
depositors  of  such  class,  to  show  cause  at  a  special  term  of  the  su- 
preme courts  at  a  time  and  place  to  be  fixed  by  the  court,  not  less 
than  thirty  days  from  the  date  of  granting  the  order,  why  the 
bond  referred  to  in  said  petition,  given  by  such  surety  company 
on  behalf  of  such  banker,  shall  not  be  canceled  and  discharged, 
the  surety  company  relieved  from  all  liability  thereunder  and  any 
indemnity  or  securities  received  and  held  by  such  surety  company 
on  account  of  such  bond  should  not  be  assigned  and  transferred  to 
such  banker  or  his  nominee,  or  to  the  superintendent  of  banks,  as 
provided  for  in  this  section.  Such  order  shall  prescribe  the  man- 
ner of  giving  notice,  which  shall  be  by  personal  service  of  the 
petition  and  order  to  show  cause  aforesaid  upon  the  surety  com- 
pany, the  comptroller  and  the  aforesaid  ten  specified  depositors 
of  said  banker,  and  by  the  publication  of  such  order  to  show 
cause,  once  a  week,  for  four  successive  weeks,  in  two  newspapers 
of  general  circulation,  published  in  the  county  where  said  banker 
has  his  principal  place  of  business. 

Upon  the  return  day  of  said  order  the  court  shall  hear  the  ap- 
plication of  the  petitioner  and  all  persons  interested  therein,  and 
on  such  hearing  determine  any  question  of  fact  or  law  arising 
thereon  or  involved  therein,  and  if  upon  such  l.earing  it  shall  ap- 
pear that  said  private  banker  has  complied  with  all  of  the  pro- 
visions of  this  article,  and  has  received  an  authorization  certificate 
11 
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permitting  such  banker  to  carry  on  the  private  banking  business 
under  the  provisions  of  thiii  article  and  that  the  facts  stated  in 
said  petition  are  true,  and  that  proper  cause  has  been  shown  for 
granting  the  prayer  of  said  petitioner,  the  court  shall  thereupon 
enter  an  order  discharging  and  releasing  such  surety  company 
from  any  and  all  liability  on  any  such  bond,  and  shall  direct  the 
comptroller  to  surrender  the  same  to  such  surety  company  upon 
the  assignment  and  transfer  to  the  superintendent  of  banks,  or 
to  such  private  banker  or  his  nominee,  as  the  case  may  be,  of  any 
securities  held  by  it  as  indenmity  as  aforesaid,  and  upon  the  entry 
of  such  order  and  the  assignment  and  transfer  of  such  securities, 
as  provided  in  said  order,  such  surety  company  shall  be  discharged 
and  released  from*  any  and  all  liability  on  any  such  bond* 

Source. —  New. 

Under  fonner  article  3-a  of  the  General  Business  Law  (repealed  by  this 
act)  each  applicant  for  a  license  to  do  business  generaUy  as  a  private  banker 
was  required  to  deposit  with  the  state  comptroUer  $10,000  in  money  or  secur- 
ities approved  by  the  comptroUer,  and  in  addition  thereto  a  surety  company 
bond  or  money  or  approved  securities  of  not  less  than  $5,000  and  equal  to 
twenty  per  centum  of  aU  deposits,  but  in  no  event  in  excess  of  $50,000.  Thus 
when  the  deposits  of  a  private  banker  in  Buffalo  or  Rochester  reached  $200,- 
000,  he  could  thereby  become  exempted  by  reason  of  the  comptroUer  holding 
his  securities  to  the  amount  of  $50,000  (subd.  5,  §  29d,  Gen.  Bus.  Law,  supra). 

Under  the  present  law  aU  private  bankers  within  this  section  are  required 
to  transfer  savings  bank  secwrities  (Cf.  §  239)  to  the  Superintendent  of 
Banks  equal  in  value  at  aU  times  to  ten  per  centiun  of  total  deposits  and  not 
less  in  value  than  $5,000,  irrespective  of  the  amount  of  such  deposits^  See 
I  166  regarding  total  reserves  which  such  private  banker  must  maintain  in 
addition  to  depositing  the  above  securities  with  the  superintendent. 

CROSS-REFERENCES. —  How  securities  held  by  superintendent  and  ri^t 
to  interest  thereon,  see  §  33. 

Application  of  interest  in  payment  of  assessments  or  penalties,  see  {  8i» 

Exchange  of  securities  and  withdrawal  of  excess,  see  {  35. 

Examination  and  comparison  of  securities,  see  {  36. 

Return  of  securities,  see  §  37. 

Deposit  of  securities  by  banks,  see  §  105;  by  trust  companies,  see  {  184;  by 
domestic  investment  companies,  see  {  292;  by  foreign  investment  companies, 
see  §  306. 

CONSTITUTIOXALITY.— The  provisions  for  the  cancellation  of  existing 
bonds  are  not  unconstitutional,  and  a  depositor  with  a  private  banker  is  not 
entitled  to  an  injunction  restraining  such  cancellation.  Greenspan  v.  Oliver, 
164  App.  Div.  535. 

MAY  DEPOSIT  BOND  AND  MORTGAGE.— The  Superintendent  of  Banks 
is  authorized  to  accept  from  the  private  banker  as  deposit  of  stocks  or  bonds 
with  the  Superintendent  of  Banks  under  the  provisions  of  section  161  of  the 
Banking  Law  a  bond  and  mortgage  of  the  kind  in  which  a  savings  bank  may 
invest  its  deposit  under  section  239,  sub.  6  of  the  Banking  Law.  Atty.-Gen. 
Rep.  October  30,  1914. 

EFFECT  OF  TERMINATING  SURETY  COMPANY'S  LIABILITY.— The 
termination  of  the  surety  company's  liability  does  not  affect  any  liabiUty  al* 
ready  incurred.    See  Gen.  Const r.  Law,  g  O.'i. 
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BONDS  GIVEN  UNDER  LAWS  1908,  CH.  479.—  A  liability  incurred  by  a 
surety  on  a  bond  given  pursuant  to  chapter  479  of  the  Laws  of  1908  is  not 
affected  by  subsequent  legislation.  Goldberg  v.  People's  Surety  Company  of 
New  York,  162  App.  Div.  386. 

Where  a  private  banker  had  given  a  bond  under  Laws  1910,  ch.  348,  and  also 
a  bond  under  Laws  1907,  ch.  185,  as  amended  by  Laws  1908,  ch.  479,  it  was 
held  that,  while  he  was  entitled  to  the  cancellation  of  the  bond  given  under 
the  Act  of  1910,  he  was  not  entitled  to  have  the  other  bond  cancelled,  since  it 
was  not  within  the  scope  of  I  161  of  the  Banking  Law.  Matter  of  Kovacs,  88 
Misc.  689. 

No  court  order  is  necessary  to  secure  the  return  of  excess  securities,  but 
the  Superintendent  must  be  satisfied  from  the  proof  offered  by  the  applicant 
that  the  securitiM  which  are  sought  to  be  withdrawn  are  in  excess  of  the 
amount  required.    Atty.-Gen.  Rep.  April  24,  1915. 

A  depositor  who  has  made  a  deposit  with  a  private  banker  cannot,  under 
any  circumstances,  maintain  an  action  against  the  Superintendent  of  Banks 
because  of  the  return  by  him,  in  accordance  with  section  161,  of  securities 
deposited  by  said  private  banker  with  the  Banking  Department.  Atty.-Gen. 
R^.,  July  19,  1915. 

§  162.  Investment  of  permanent  capital  and  deposits;  prohibitions. 

Every  such  private  banker  may,  subject  to  the  limitations  and 
restrictions  contained  in  this  article,  invest  his  permanent  cap- 
ital and  the  deposits  received  by  him  in  such  real  or  personal 
securities,  or  real  and  personal  property,  consistent  with  safety 
and  prudence  of  management  as  he  may  deem  proper,  provided 
the  security  afforded  depositors  is  not  imperiled  by  such  invest- 
ments. 

No  such  private  banker,  however,  shall  appropriate  to  his  own 
use  or  lend  to  any  person  or  persons  with  whom  he  is  associated 
as  a  partner,  or  invest  in  any  business  conducted  by  a  partnership 
of  which  such  private  banker  is  a  member,  or  lend  directly  or  in- 
directly to  any  corporation  of  which  he  is  the  legal  or  equitable 
owner  to  the  amount  of  twenty-five  per  centum  or  upwards  of 
the  issued  capital  stock  of  such  corporation,  any  part  of  his  per- 
manent capital  or  of  the  deposits  received  by  him. 

Source. —  New.  The  prohibitions  of  this  section  were  intended  to  prevent 
the  use  of  depositors'  money  in  personal  enterprises  of  the  banker  —  a  prac- 
tice which  has  produced  disastrous  results  to  the  depositors  in  most  cases 
where  it  has  been  adopted. 

CKOSS-REFERENCES.— Superintendent  may  take  possession  if  business  is 
conducted  in  imsafe  manner,  see  |  57;  or  may  order  discontinuance  of  unsafe 
practices,  §  56. 

§  163.  Eeal  estate  and  certain  seonrities;  when  to  be  sold. 

All  real  estate  which  shall  hereafter  be  purchased  or  otherwise 
acquired  by  any  such  private  banker  with  his  permanent  capital 
or  with  money  received  by  him  on  deposit  or  to  which  such  pri- 
vate banker  shall  have  taken  title  in  connection  with  his  busi- 
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uess  as  such  private  banker,  except  that  upon  which  his  office  is 
located,  shall  be  sold  within  five  years  after  taking  title  thereto; 
and  all  real  estate  so  purchased  or  acquired,  and  held  by  such 
private  banker  at  the  time  when  this  act  takes  eifect,  except  that 
upon  which  his  office  is  located,  shall  be  sold  within  five  years 
after  this  act  takes  effect ;  unless  upon  his  application  the  super- 
intendent of  banks  shall,  in  either  case,  have  extended  the  time 
within  which  such  sale  shall  be  made. 

All  such  real  estate  and  all  re^jistered  securities  and  mortgages 
purchased  by  any  such  private  banker  with  any  .part  of  his 
permanent  capital  or  with  money  received  by  him  on  deposit, 
or  held  by  any  such  private  banker  on  the  date  when  this  act 
takes  effect,  shall  be  sold  within  one  year  after  such  date  imless 
prior  to  the  expiration  of  such  year,  such  real  estate  or  regis- 
tered securities  or  mortgages  shall  have  been  recorded  in  the 
name  of  such  private  banker  as  provided  in  section  one  himdred 
fifty-five  of  this  article. 

Source^ — New,  but  first  paragraph  adapted  from  former  §  147  relating  to 
savingB  banks.  The  purpose  of  the  second  paragraph  is  to  force  all  capital 
and  deposit  investments  within  the  provisions  of  §  155. 

CROSS-REFERENCES.— Power  of  superintendent  to  extend  time  within 
which  real  estate  must  be  disposed  of,  see  $  49. 

Restrictions  on  holding  real  estate  in  case  of  banks,  see  §  107 ;  of  trust  com- 
panies see  §  189;  of  savings  banks,  see  S  240;  of  savings  and  loan  associa- 
tions, see  §  387. 

§  164.  Bestriotion  on  purchases  of,  and  loans  on  real  estate. 

No  such  private  banker  shall  hereafter  purchase  with  any  part 
of  his  permanent  capital  or  deposits  received  by  him  any  real 
estate  which  is  subject  to  a  mortgage,  lien  or  encumbrance;  nor 
make  a  loan,  directly  or  indirectly,  upon  the  security  of  real 
estate  if  such  real  estate  is  subject  to  a  prior  lien  or  encumbrance 
and  the  amount  unpaid  upon  such  prior  mortgage,  lien  or  encum- 
brance or  the  aggregate  amount  unpaid  upon  all  prior  mortgages, 
liens  and  encumbrances  exceeds  ten  per  centum  of  the  permanent 
capital  of  such  private  banker,  and,  if  the  amount  so  secured, 
including  all  prior  mortgages,  liens  and  encumbrances,  exceeds 
two-thirds  of  the  value  of  such  real  estate. 

Source. —  Adapted  from  former  t  27,  subd.  3.    The  first  clause  is  new. 

CROSS-REFERENCES.—  For  restrictions  on  real  estate  loan*  contained  in 
other  articles  of  banking  law,  see  S  108,  and  cross-references  thereunder. 
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§  165.  Books  and  records. 

Every  such  private  banker  shall  keep  separate  and  complete 
books  of  account  in  which  shall  be  promptly  entered  the  details 
of  all  business  transacted  by  him  as  such  banker  including  state- 
ments in  detail  of  the  liabilitifes  incurred  by  him  as  such  banker 
and  of  the  securities  or  property  in  which  the  permanent  capital 
and  the  deposits  received  by  him  have  been  invested. 

Every  such  private  banker  shall  conform  his  methods  of  keep- 
ing his  books  and  records  to  such  orders  in  respect  thereto  as  shall 
have  been  made  and  promulgated  by  the  superintendent  pursuant 
to  section  fifty-six  of  this  chapter.  Any  such  banker  that  refuses 
or  neglects  to  obey  any  such  order  shall  be  subject  to  a  penalty 
of  one  hundred  dollars  for  each  day  that  such  refusal  or  neglect 
continues. 

Every  such  private  banker  shall  preserve  the  records  of  final 
entry  used  in  such  banking  business,  including  cards  used  in  the 
card  system  and  deposit  tickets,  for  a  period  of  at  least  six  years 
from  the  date  of  making  the  same  or  from  the  date  of  the  last 
entry  thereon,  unless  the  superintendent  shall,  upon  application 
of  such  private  banker,  have  otherwise  directed. 

Source. —  The  first  and  third  paragraphs  are  new.  The  second  is  derived 
from  former  §  8. 

CROSS-REFERENCES. —  For  similar  restrictions  upoi>  other  persons  and 
corporations  subject  to  the  Banking  Law,  see  S  109  and  cross-references  there 
given. 

§  166.  Reserves  against  depoaiti. 

Every  such  private  banker  shall  maintain  total  reserves  against 
his  aggi^ate  demand  deposits,  as  follows: 

1.  Fifteen  per  centum  of  such  deposits  if  such  private  banker 
is  engaged  in  business  as  a  private  banker  in  a  city  of  the  first 
class. 

2.  Ten  per  centum  of  such  deposits  if  such  private  banker  is 
engaged  in  business  as  a  private  banker  in  any  other  city. 

At  least  one-tenth  of  such  total  reserves  shall  consist  of  re- 
serves on  hand  and  the  remainder  thereof  shall  consist  of  reserves 
on  deposit  subject  to  call  in  any  state  bank,  national  banking  asso- 
ciation or  trust  company. 
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If  any  sudi  private  banker  shall  faU  to  maintain  his  total  re- 
serves in  the  manner  required  by  this  section,  he  shall  be  liable 
for,  and  shall  pay,  the  assessment  or  assessments  provided  for  in 
section  thirty  of  this  chapter. 

Source. —  New. 

CROSS-REFERENCES. —  Definitions  of  "aggregate  demand  deposita,*'  "re- 
serves on  liand/'  "  reserves  on  deposit  ^  and  "  total  reserves,"  see  {  3. 

Assessments  for  encroachments  on  reserves,  see  S  30. 

Reserves  of  banks,  see  §  112;  of  trust  companies,  see  ft  197. 

As  to  requirement  for  deposit  of  securities  with  superintendent,  see  |  161. 


§  167.  Befolations  as  to  traasmiasion  of  money;  burden  of  proof 
in  action  based  on  failure  to  transmit. 

Every  such  private  banker  shall  forward  to  the  person  desig- 
nated to  receive  the  same,  all  moneys  received  for  transmission 
within  ^ve  days  after  the  receipt  thereof.  In  any  action  against 
such  private  banker  to  recover  money  deposited  for  transmission 
with  such  private  banker,  the  burden  of  proving  the  transmission 
to,  and  receipt  of  the  money  by,  the  person  to  whom  such  money 
was  directed  to  be  paid,  shall  be  upon  such  private  banker. 

Source.—  ljBiw&  1010,  ch.  348,  {{  29-b,  29-c,  revised. 

Amended  by  L.  1921,  ch.  351.    In  effect  April  30,  1921. 

§  168.  Private  banker  or  agent  thereof  shall  give  proper  reoeipt 
for  money  received  for  transmission. 

Every  such  private  banker  and  every  agent  of  such  private 
banker  shall,  whenever  money  is  received  for  transmission,  give 
to  the  person  delivering  or  depositing  such  money  for  transmis- 
sion, a  receipt  for  such  money  or  deposit  in  the  name  of  such 
private  banker  with  the  natne  and  address  of  such  private  banker 
printed  thereon ;  and  such  receipt  shall  state  the  date  when  such 
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money  is  received^  tlie  amount  thereof ^  the  name  and  address  of 
the  person  to  whom  such  money  is  to  be  transmitted  and  the 
date  not  later  than  which  such  money  is  to  be  transmitted  by  such 
private  banker.  Every  private  banker  violating  any  of  the  pro- 
visions of  sections  one  hundred  and  sixty-seven  and  one  hundred 
and  sixty-eight  shall  be  guilty  of  a  misdemeanor  punishable  by  a 
fine  of  one  hundred  dollars  or  by  imprisonment  for  a  term  not 
exceeding  one  year  or  by  both. 

Source.—  New. 

Aaoended  by  L.  1921,  ch.  361.    In  effect  April  80,  1921. 


§  169.  Honthlj  meetings  and  reports. 

On  or  before  the  tenth  dssy  of  each  month  every  such  private 
banker  shall  make  a  written  statement  in  duplicate  of  all  pur- 
chases and  sales  of  property  in  connection  with  his  banking  busi- 
ness and  of  every  discount,  loan  or  other  advance  made  by  him,  in- 
cluding overdrafts  and  renewals  since  the  last  preceding  monthly 
statement,  describing  the  collateral,  if  any,  to  such  indebtedness 
as  of  the  date  upon  which  the  statement  is  made.  But  such  pri- 
vate banker  may  omit  from  such  statement  discounts,  loans  or  ad- 
vances, including  overdrafts  or  renewals  of  less  than  one  hundred 
dollars  imless  by  reason  of  such  discounts,  loans  or  advances  the 
liability  of  some  individual,  partnership,  unincorporated  associa- 
tion or  corporation  shall  have  been  increased  one  hundred  dollars 
or  more  since  the  last  preceding  monthly  staitement;  such  state- 
ment shall  be  verified  by  such  private  banker,  and  one  duplicate 
shall  be  immediately  filed  in  his  office  and  on  the  same  date  the 
other  duplicates  shall  be  mailed  in  a  sealed  envelope,  postage  pre- 
paid, addressed  to  the  superintendent  of  banks  at  Albany. 

The  members  of  any  such  partnership  or  unincorporated  asso- 
ciation of  private  bankers  shall  on  or  before  the  tenth  day  of  each 
month  meet  for  the  purpose  of  considering  the  condition  and 
affairs  of  the  banking  business  conducted  by  them  and  of  making 
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such  etatement,  and  such  statement  shall  be  verified  by  each  mem- 
ber of  every  such  partnership  or  unincorporated  association  of 
private  bankers  except  in  case  of  disability  or  unavoidable  absence. 

Source. —  New.    Adapted  from  former  §  42. 

CROSS-REFERENCES.— Similar  provision  as  to  banks,  see  S  129;  as  to 
trust  companies,  see  §  214;  as  to  savings  banks,  see  §  264;  as  to  personal  loan 
companies,  see  f  .S57. 

§  170.  Aeports  required  by  superintendent;  penalty  for  failure  to 
make. 
Within  ten  days  after  service  upon  him  of  the  notice  provided 
for  by  section  f orfy-two  of  this  article,  every  such  private  banker 
shall  make  a  written  report  to  the  superintendent  of  banks,  which 
report  shall  be  in  the  form  and  shall  contain  the  matters  pre- 
scribed by  the  superintendent  and  shall  specifically  state  the  items 
of  permanent  capital,  deposits,  specie  and  cash  items,  public 
securities  and  private  securities,  real  estate  and  real  estate  securi- 
ties and  such  other  items  as  may  be  necessary  to  inform  the  public 
as  to  his  financial  condition  and  solvency  or  which  the  superintend- 
ent may  deem  proper  to  include  therein,  and  shall  also  state  the 
amount  of  deposits  with  him,  the  payment  of  which  in  case  of  in- 
solvency is  preferred  by  law  or  otherwise  over  other  depositors. 
It  shall  state  in  detail  the  particular  assets  in  which  the  perma- 
nent capital  of  such  private  banker  is  invested.  Every  such  report 
shall  be  verified,  by  the  oath  of  such  private  banker  and  of  each 
member  of  a  partnership  or  an  unincorporated  association  of  pri- 
vate bankers  to  the  effect  that  the  report  is  true  and  correct  in  all 
respects  to  the  best  of  the  knowledge  and  belief  of  such  banker  or 
bankers  and  that  the  usual  business  of  such  banker  has  been  trans- 
acted at  the  location  stated  in  the  certificate  required  by  section 
one  hundred  fifty-one  of  this  article,  and  not  elsewhere.  In  case 
of  the  disability  or  unavoidable  absence  of  a  member  of  a  part- 
nership or  unincorporated  association,  such  report  may  be  verified 
by  the  other  members;  but  the  verification  shall  contain  a  state- 
ment of  the  reason  for  the  failure  of  any  member  to  sign  and 
verify  such  report.  After  the  thirty-first  day  of  December  nine- 
teen hundred  and  eighteen,  every  such  report  shall  within  thirty 
lays  after  it  shall  have  been  filed  with  the  superintendent  be 
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published  by  such  private  banker  in  one  newspaper  of  the  place 
where  such  private  banker  is  engaged  in  business  or  if  no  news- 
paper is  published  there,  in  the  newspaper  published  i^earest  to 
such  place. 

Every  such  private  banker  shall  also  make  such  other  special  re- 
ports to  the  superintendent  as  he  may  from  time  to  time  require 
in  such  form  and  on  such  dates  as  may  be  prescribed  by  the  super- 
intendent, which  reports  shall  if  required  by  the  superintendent 
be  verified  in  such  form  as  he  may  prescribe. 

If  any  such  private  banker  shall  fail  to  make  any  report  re- 
quired by  this  section  on  or  before  the  date  designated  for  the 
making  thereof  or  shall  fail  to  include  therein  any  matter  re- 
quired by  the  superintendent,  such  private  banker  shall  forfeit 
to  the  people  of  the  state  the  sum  of  one  hundred  dollars  for  every 
day  that  such  report  shall  be  delayed  or  vrithheld  and  for  every 
day  that  it  shall  fail  to  report  any  such  omitted  matter,  unless  the 
time  therefor  shall  have  been  extended  by  the  superintendent,  as 
provided  by  section  forty-nine  of  this  chapter. 

Source.— Adapted  from  former  {§  21,  22  and  24. 

CROSS-REFERENCES.—  Powers  and  duties  of  superintendent  with  regard 
to  reports,  see  §§  42,  43. 

Similar  provisions  as  to  other  persons  and  corporations  doing  business  under 
the  Banking  Law,  see  §  133  and  cross-references  there  given. 

§  171.  Bestrictlons  as  to  plaoe  of  business. 

A  private  banker  shall  not  do  business,  or  be  located  in  the  same 
room  with,  or  in  a  room  connecting  with  any  bank,  trust  company, 
savings  bank,  or  national  banking  association. 

Source.— New.  The  purpose  of  this  section  is  to  prevent  a  repetition  of 
conditions  revealed  by  the  suspension  of  BischofTs  private  bank  which  was 
engaged  in  business  in  the  same  quarters  with  an  incorporated  bank. 

Restrictions  as  to  plaoe  of  business  and  branch  offices  of  savings  bank,  see 
I  245. 

§  172.  Violations  of  this  artiole  prohibited;  penalty  impoied. 

No  individual,  partnership  or  unincorporated  association  to  which 
ihiB  chapter  is  applicable  shall,  after  the  thirty-first  day  of  July,* 
nineteen  hundred  and  fourteen,  engage  in  or  continue  in  business 

♦  See  note  to  {  161. 
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in  any  city  as  a  private  banker  unless  the  superintendent  of  banks 
shall  have  issued  an  authorization  certificate  to  him  or  them  and 
shall  have  filed  such  certificate  in  his  office,  or  shall  have  accepted 
and  filed  in  his  office  the  affidavit  submitted  by  such  private  banker 
or  bankers  under  the  provisions  of  section  one  hundred  and  sixty 
of  this  article. 

Any  individual,  partnership  or  xmincorporated  association  violate 
ing  the  provisions  of  this  section  shall  forfeit  to  the  people  of  the 
state  the  sum  of  two  hundred  dollars  for  every  day  after  the  afore- 
said date  that  such  individual,  partnership  or  unincorporated  as- 
sociation shall  engage  in  or  continue  in  business  as  such  private 
banker  or  bankers  and  shall  be  guilty  of  a  misdemeanor. 

Source.— New. 

Amended  by  L.  1921,  ch.  350.    In  effect  April  30,  1921. 

Note. — ^The  word  "  chapter  "  in  the  second  line  should  read  *'  artide.**  The 
mistake  came  about  through  the  fact  that  the  definition  of  "  private  banker  *' 
in  section  2  as  originally  drafted  included  the  limitation  now  contained  in 
$  150.  When  the  definition  was  broadened  to  cover  all  private  bankers  the 
word  *'  diapter  **  in  |  172  should  have  been  changed  to  '*  article.'* 
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ABTICIF  V. 
Trust  Companies. 

Section  180.  Incorporation;  organization  certificate. 
18-1.  Notice  of  intention  to  organize. 

182.  Submitting  organization  certificate  for  examination. 

183.  When  corporate  existence  begins;  conditions  precedent  to  com- 

mencing business. 

184.  Deposit  of   securities   with    superintendent. 

185.  Oeneral  powers. 

186.  Additional  powers  of  certain  trust  companies. 

187.  Powers  of  specially  chartered  trust  companies. 

188.  Appointment  in  fiduciary  capacities;  exercise  of  fiduciary  powers. 

189.  Restrictions  on  taking  and  holding  real  estate. 

190.  Restrictions  on  liabilities  of  one  person  and  on  loans  and  pur- 

chases of  securities. 

191.  Restrictions*  on  power  to  contract  or  to  accept  or  execute  trusts. 

192.  Restrictions  on  power  to  receive  deposits  of  funds  paid  into  court. 

193.  Restrictions  on  investments  of  capital. 
19*4.  Restrictions  as  to  entries  in  books. 
196.  Restrictions  on  branch  oflSces. 

196.  Restrictions  on  deposit  of  trust  company's  funds. 

197.  Reserves  against  deposits. 

198.  Deposits  of  minors  and  trust  deposits  and  deposits  in  the  names 

of  more  than  one  person. 

199.  Interpleader  in  ccrtaiit  actions;  costs. 

200.  Rate  of  interest. 

201.  Interest  on  collateral  demand  loans  of  not  less  than  five  thou- 

sand dollars. 

202.  Calculation  of  earnings  for  dividend  period. 

203.  Surplus  fund. 

204.  Dividends. 

205.  Change  of  location. 

206.  Rights  and  liabilities  of  stockholders. 

207.  Assessment  of  stockholders  when  capital  impaired. 

208.  Number  of  directors;  classification;  tenure. 

209.  Annual  meeting  of  stockholders. 

210.  Qualifications  of  directors. 

211.  Oath  of  directors. 

212.  Failure  to  elect;  vacancies. 

213.  Annual  meeting  of  directors. 

214.  Monthly  meetings  of  directors. 

215.  Examinations  by  directors. 

216.  Reports  of  directors'  examinations. 

217.  Communications  from  banking  department. 

218.  Reports  to  superintendent. 
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Section  219.  Annual  report  of  unclaimed  deposits,  dividends  and  interest. 

220.  Trust  company  to  pay  expenses  incurred  in  its  behalf  by  super- 

intendent. 

221.  Preservation  of  books  and  records. 

222.  Restrictions  on   officers,   directors   and   employees. 

223.  Prohibition  against  encroachments  on  powers. 

§  180.  Incorporatioii;  organization  certificate;  amount  of  capital 
stock. 

When  authorized  by  the  superintendent  of  banks  as  provided 
by  section  twenty-three  of  this  chapter,  seven  or  more  persons 
may  form  a  corporation  to  be  known  as  a  trust  company.  Such 
persons  shall  subscribe  and  acknowledge  an  organization  certi- 
ficate in  duplicate,  which  shall  specifically  state: 

1.  The  name  by  which  the  trust  company  is  to  be  known. 

2.  The  place  where  its  business  is  to  be  transacted. 

3.  The  amoomt  of  its  capital  stock,  and  the  nimiber  of  shares 
into  which  such  capital  stock  shall  be  divided,  which  capital  stock 
shall  amount  to  not  less  than: 

(a)  One  hundred  thousand  dollars,  if  the  place  where  its  busi- 
ness is  to  be  transacted  is  an  incorporated  or  unincorporated  village 
or  city  the  population  of  which  does  not  exceed  twenty-five  thou- 
sand. 

(b)  One  hundred  and  fifty  thousand  dollars,  if  the  place  where 
its  business  is  to  be  transacted  is  a  city  the  population  of  which 
exceeds  twenty-five  thousand  but  does  not  exceed  one  hundred 
thousand. 

(c)  Two  hundred  thousand  dollars,  if  the  place  where  its  busi- 
ness is  to  be  transacted  is  a  city  the  population  of  which  exceeds 
one  hundred  thousand  but  does  not  exceed  two  hundred  and  fifty 
thousand. 

(d)  Five  hundred  thousand  dollars,  if  the  place  where  its 
business  is  to  be  transacted  is  a  city  the  population  of  which 
exceeds  two  hundred  and  fifty  thousand. 

4.  The  names  and  places  of  residence  of  the  incorporators. 

5.  The  term  of  its  existence,  which  may  be  perpetual. 

6.  A  declaration  that  each  incorporator  will  accept  the  responsi- 
bilities and  faithfully  discharge  the  duties  of  a  director  therein  if 
elected  to  act  as  such  when  authorized  by  the  provisions  of  this 
chapter. 
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Such  certificate  may  provide  for  the  manner  in  which  the  stock 
of  the  corporation  may  be  transferred  and  for  the  number  of 
directors  necessary  to  constitute  a  quorum. 

Source. —  Former  f  180.  Th^  minimum  number  of  incorporators  has  been 
reduced  from  thirteen  to  seven  for  the  purpose  of  providing  against  embar- 
rassment in  conducting  trust  company  business  that  may  arise  from  possible 
federal  l^islation  against  interlocking  directors. 

OTHER   STATUTES    AFFECTING    TRUST    COMPANIES.— Trust    com- 
panies are  subject  to  all  provisions  of  the  General  Corporation  Law  and  the 
Stock  Corporation  Law,  except  such  as  are  made  inapplicable  expressly  or  by 
necessary  implication. 
Tax  Law,  §  27. —  Reports  of  corporations,  post, 

183. —  Exemption  from  tax  on  capital  stock,  poat, 

188. —  Franchise  tax,  poH. 

100. —  Credit  on  purchase  of  State  bonds,  post. 

Penal  Law,  §{  290,  294,  297,  298,  299,  803,  304,  305,  660,  661,  662,  664,  665, 
666,  688,  post. 

CROSS-REFERENCES.— Definition  of  ''tniBt  company/'  see  §  2;  of 
**  population,"  see  §  3. 

Directors,  see  {§  208-216. 

Similar  requirements  in  case  of  other  persons  and  corporations  engaging 
in  business  under  the  Banking  Law,  see  §  100  and  cross-references  there  given. 

As  to  qualifications  of  incorporators,  see  Gen.  Corp.  Law,  {  4,  po9t;  cor- 
porate names,  id.  $  6,  post;  amended  and  supplemental  certificates,  id.  |  7, 
poet;  extension  of  corporate  existence,  id,  §  37,  pott. 

Transfer  of  stock,  see  Stock  Corp.  Law,  $  40  et  aeq, 

APPROVAL  OF  CHANGE  OF  NAME.— This  is  governed  by  Qen,  Corp. 
Law,  I  60,  pott,  which  provides  that  in  case  of  a  banking  corporation,  the 
application  for  the  change  must  be  approved  by  the  superintendent.  This 
applies  not  only  to  banks,  but  to  all  corporations  organized  under  the  Bftpklng 
Law.    Atty.-Gen.  Rep.  (1900)  266;  Atty.-Gen.  Rep.  (1902)  18d. 

No  aasociation  or  common  law  trust  organization  in  this  State  can  use 
the  word  "  Trust  Company  "  as  a  part  of  its  name.    Atty.-Gen.  Rep.  Apr.  12, 

§  181.  Notice  of  intention  to  orgranize;  filing,  publication  and  servioe 
upon  existing  banks  and  trnst  companies. 

At  the  time  of  exeouting  such  organization  certificate,  lihe  pio- 
poeed  incorporators  shall  sign  a  notice  of  intention  to  organize 
sucli  trust  company  which  f?hall  specify  their  names,  the  name  of 
the  proposed  corporation,  the  amount  of  its  capital  stock,  and  ita 
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location  as  set  forth  in  the  organization  certificate.  The  original 
of  such  notice  shall  be  filed  in  the  office  of  the  superintendent  of 
banks  within  sixty  days  after  the  date  of  execution,  and  a  copy 
thereof  shall  be  published  at  least  once  a  week  for  four  successive 
weeks  in  a  newspaper  designated  by  the  superintendent  as  pro- 
vided in  section  twenty  of  this  chapter,  such  publication  to  be 
commenced  within  thirty  days  after  such  designation.  A  copy  of 
such  notice  shall,  at  least  fifteen  days  before  the  organization 
certificate  is  filed  with  the  superintendent  for  examination,  be 
served  upon  each  state  bank  and  trust  company  organized  and 
doing  business  in  the  village,  borough  or  city,  if  in  a  city  not 
divided  into  boroughs,  specified  as  the  location  of  the  proposed 
trust  company  by  mailing  such  copy,  postage  prepaid,  to  said 
banks  and  trust  companies. 

Source. —  Former  f  181  revised.  Time  within  which  publication  of  notice 
of  intention  must  be  begun  after  Superintendent  designates  newspaper,  is 
new,  as  is  also  the  limitation  of  time  after  organization  certificate  is  tiled 
for  examination  within  which  notice  of  intention  must  be  served  upon  banks 
and  trust  companies.  The  requirement  that  banks  in  the  same  territory  shall 
also  be  served  with  notice  is  new. 

CROSS-REFERENCES.— Dutes  of  superintendent  upon  receipt  of  notice 
of  intention,  see  §  20. 

Similar  provision  as  to  banks,  see  §  101 ;  as  to  savings  bank?,  see  {  231. 

§  182.  Submitting  organization  certificate  to  superintendent;  proof 
of  publication  and  servioe  of  notice  of  intention. 

After  the  lapse  of  at  least  twenty-eight  days  from  the  date  of 
the  first  due  publication  of  the  notice  of  intention  to  organize  and 
within  ten  days  after  the  date  of  the  last  publication  thereof,  the 
organization  certificate,  executed  in  duplicate,  shall  be  submitted 
to  the  superintendent  of  banks  at  his  office  together  with  affidavits 
or  other  evidence  satisfactory  to  him  showing  due  publication  and 
service  of  the  notice  of  intention  to  organize  prescribed  in  section 
one  hundred  eighty-one  of  this  article. 

Source.— Former  §|  180,  182,  rewritten.  The  requirement  of  the  lapse  of 
at  least  twenty-eight  days  is  new,  the  purpose  being  to  require  a  publication 
covering  four  full  weeks. 

CROSS-REFERENCES.— Spc  cross-references  given  under  §  102,  which  is 
identical  with  this  section. 
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§  183.  When  corporate  existence  begins;  conditions  precedent  to 
commencing  business. 

When  the  superintendent  shall  have  endorsed  his  approval  on 
the  organization  certificate,  as  provided  by  section  twenty-three 
of  this  chapter,  the  corporate  existence  of  the  trust  company  shall 
begin,  and  it  shall  then  have  power  to  elect  officers  and  transact 
such  other  business  as  relates  to  its  organization.  But  the  trust 
company  shall  transact  no  other  business  until : 

1.  All  of  its  capital  stock  shall  have  been  fully  paid  in  cash 
and  an  affidavit  stating  that  it  has  been  so  paid,  subscribed  and 
sworn  to  by  its  two  principal  officers  shall  have  been  filed  in  the 
clerk's  office  of  the  county  in  which  its  principal  office  is  located 
and  a  certified  copy  thereof  in  the  office  of  the  superintendent ; 

2.  It  shall  have  filed  in  the  office  of  the  superintendent  a  list 
of  its  stockholders,  verified  by  two  of  its  principal  officers,  giving 
the  name,  residence,  post-office  address  and  number  of  shares  of 
stock  held  by  each  stockholder ; 

8.  It  shfdl  have  made  the  deposit  with  the  superintendent 
required  by  section  one  hundred  eighty-four  of  this  article; 

4.  The  superintendent  shall  have  duly  issued  to  it  the  authori- 
zation certificate  specified  in  section  twenty-four  of  this  chapter. 

Source. —  The  provision  as  to  when  corporate  existence  shall  hegin  ig  new. 
The  requirement  that  the  capital  stock  shall  have  heen  fully  paid  in  cash  is 
taken  from  former  {  184.  The  requirement  of  an  affidavit  that  it  has  been  so 
paid  comes  from  former  §  13.  The  requirement  as  to  the  list  of  stockholders 
is  taken  from  former  §  185.  That  relating  to  the  deposit  with  the  superin- 
tendent is  derived  from  former  §  14.  The  requirement  as  to  the  authorization 
certificate  comes  from  former  §  32. 

CROSS-REFERENCES.—  Similar  provisions  as  to  other  persons  and  corpo- 
rations engaging  in  business  under  the  Banking  Law,  see  {  103  and  cross- 
references  there  given. 

Forfeiture  of  corporate  rights  by  not  commencing  business,  see  {  486. 

S  1B4.  Deposit  of  securities  with  superintendent. 

Every  trust  company  shall,  until  an  order  of  the  supreme  court 
is  obtained  declaring  the  business  of  the  trust  company  closed, 
keep  on  deposit  with  the  superintendent  of  banks  interest  bearing 
stocks  or  bonds  of  the  United  States  or  of  this  state,  or  of  any 
cily,  cotmty,  town,  village  or  free  school  district  in  this  state, 
authorized  by  the  l^slature  to  be  issued,  to  the  amount  in  value 
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of  ten  per  centum  of  its  capital  stock,  but  not  less  in  any  case 
than: 

1.  One  hundred  thousand  dollars,  if  its  principal  place  of 
business  is  located  in  a  city  the  population  of  which  exceeds  five 
hundred  thousand; 

2.  Fifty  thousand  dollars,  if  its  principal  place  of  business  is 
located  in  a  city  the  population  of  which  exceeds  one  hundred 
thousand  but  does  not  exceed  five  hundred  thousand ; 

3.  Thirty  thousand  dollars,  if  its  principal  place  of  business 
is  located  in  a  city  the  population  of  which  exceeds  twenl^-five 
thousand  and  does  not  exceed  one  hundred  thousand; 

4.  Twenty  thousand  dollars,  if  its  principal  place  of  business 
is  located  elsewhere  in  this  state. 

Such  securities  shall  be  registered  in  the  name  of  the  superin- 
tendent of  banks  of  the  state  of  New  York  in  trust  for  the  creditors 
of  and  depositors  with  such  trust  company  and  subject  to  sale  and 
transfer,  and  to  the  disposal  of  the  proceeds  thereof  by  the  super- 
intendent only  on  the  order  of  a  court  of  competent  jurisdiction. 
The  trust  company,  so  long  as  it  shall  continue  solvent  and 
comply  with  the  laws  of  the  state,  may  be  permitted  by  the  super- 
intendent to  collect  the  interest  on  the  securities  so  deposited  and 
from  time  to  time  to  exchange  such  securities  for  others  as  pro- 
vided by  section  thirty-five  of  this  chapter,  and  may  examine 
and  ccmipare  such  securities  as  provided  by  section  thirtynsix  of 
this  chapter. 

Source.— Former  |  14. 

CROSS-REFERENCES.—  Definition  of  "  population/'  see  §  3. 
How  Becurities  held  by  superintendent  and  right  to  interest  thereon,  see  §  33. 
Applicaticm  of  interest  in  payment  of  assessments  or  penalties,  see  §  34. 
Exchange  of  securities  and  withdrawal  of  excess,  see  {  35. 
Examination  and  comparison  of  securities,  see  f  36. 
Return  of  securities,  see  {  37. 

Deposit  of  securities  by  other  persons  and  corporations  subject  to  the  Bank- 
ing Law,  see  §  105  and  cross-references  there  given. 

EFFECT  OF  INCREASE  OF  POPULATION.— Where  a  trust  company  haa 
made  the  deposit  required  by  this  section  and  begun  business,  the  attorney- 
general  has  ruled  that  it  cannot  thereafter  be  compelled  to  make  a  further 
deposit  on  the  ground  that  the  population  of  the  city  or  town  has  so  increased 
as  to  put  it  in  a  different  class.    Atty.-Gen.  Rep.  (1906)  519. 
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§  185.  General  powers. 

In  addition  to  the  powers  conferred  by  the  general  and  stock 
corporation  laws,  every  trust  company  shall,  subject  to  the  restric- 
tions and  limitations  contained  in  this  article,  have  the  following 
powers : 

1.  To  act  as  the  fiscal  or  transfer  agent  of  the  United  States, 
of  any  state,  municipality,  body  politic  or  corporation;  and  in 
such  capacity  to  receive  and  disburse  money,  to  transfer,  register 
and  countersign  certificates  of  stock,  bonds  or  other  evidences  of 
indebtedness,  and  to  act  as  attorney  in  fact  or  agent  of  any  person 
or  corporation,  foreign  or  domestic,  for  any  lawful  purpose. 

2.  To  discount  and  negotiate  promissory  notes,  drafts,  bills  of 
exchange  and  other  evidences  of  debt;  buy  and  sell  exchange, 
coin  and  bullion;  lend  money  on  real  or  personal  securities;  and 
to  receive  deposits  of  moneys,  securities  or  other  personal  property 
from  any  person  or  corporation  upon  such  terms  as  the  company 
shall  prescribe. 

3.  To  lease,  hold,  purchase  and  convey  any  and  all  real  prop- 
erty necessary  in  tlie  transaction  of  its  business,  or  which  the 
purposes  of  tiie  corporation  may  require,  or  which  it  shall  any- 
where acquire  in  settlement  or  partial  settlement  of  debts  due  the 
corporation  by  any  of  its  debtors,  or  to  secure  such  debts,  or 
through  sales  under  any  judgment,  decree  or  mortgage  held  by  it. 

4.  To  act  as  trustee  under  any  mortgage  or  bonds  issued  by 
any  municipality,  body  politic  or  corporation,  foreign  or  domestic, 
and  accept  and  execute  any  other  municipal  or  corporate  trust 
not  prohibited  by  the  laws  of  this  state. 

5.  To  accept  trusts  from  and  execute  trusts  for  married  women, 
in  respect  to  their  separate  property,  and  to  be  their  agent  in  the 
management  of  such  property  or  to  transact  any  business  in  rela- 
tion thereto. 

6.  To  act  under  the  order  or  appointment  of  any  court  of  com- 
petent jurisdiction  as  guardian,  receiver  or  trustee  of  the  estate 
of  any  minor,  and  as  depositary  of  any  moneys  paid  into  court, 
whether  for  the  benefit  of  any  such  minor  or  other  person,  cor- 
poration or  party,  and  in  any  other  fiduciary  capacity. 

To  be  appointed  and  to  act  under  the  order  or  appointment  of 
any  court  of  competent  jurisdiction  as  trustee,  ^ardian,  receiver 
or  committee  of  the  estate  of  a  lunatic,  idiot^  person  of  imsound 
12 
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mind  or  habitual  drunkard,  or  as  receiver  or  committee  of  the 
property  or  estate  of  any  person  in  insolvency  or  bankruptcy  pro- 
ceedings; to  be  appointed  and  to  accept  the  appointment  of  ex- 
ecutor of  or  trustee  under  the  last  will  and  testament,  or  adminis- 
trator with  or  without  the  will  annexed  of  the  estate  of  any  de- 
ceased person. 

7.  To  take^  accept  and  execute  any  and  all  such  legal  trusts, 
duties  and  powers  in  r^ard  to  the  holding,  management  and  dis- 
position of  any  estate,  real  or  personal,  wherever  located,  and  the 
rents  and  profits  thereof,  or  the  sale  thereof,  as  may  be  granted  or 
confided  to  it  by  any  court  of  competent  jurisdiction,  or  by  any 
person,  corporation,  municipality  or  other  authority  and  it  shall  be 
accountable  to  all  parties  in  interest  for  the  faithful  discharge  of 
every  such  trust,  duty  or  power  which  it  may  so  accept. 

8.  To  take,  accept  and  execute  any  and  all  such  trusts  and  pow- 
ers of  whatever  nature  or  description  as  may  be  conferred  upon  or 
entrusted  or  committed  to  it  by  any  person  or  persons,  or  any  body 
politic,  corporation,  domestic  or  foreign,  or  other  authority  by 
grant,  assignment,  transfer,  devise,  bequest  or  otherwise,  or  which 
may  be  entrusted  or  oommitted  or  transferred  to  it  or  vested  in  ic 
by  order  of  any  court  of  competent  jurisdiction,  or  any  surrogate, 
and  to  receive,  take,  manage,  hold  and  dispose  of  according  to  the 
terms  of  such  trust  or  power  any  property  or  estate,  real  or  per- 
sonal, which  may  be  the  subject  of  any  such  trust  or  power. 

9.  To  purchase,  invest  in  and  sell  stocks,  bUls  of  exchange, 
bonds  and  mortgages  and  other  securities ;  and  when  moneys  or 
securities  for  moneys  are  borrowed  or  received  on  deposit,  or  for 
investment,  the  bonds  or  obligations  of  the  company  may  be  given 
therefor,  but  it  shall  have  no  right  to  issue  bills  to  circulate  as 
money. 

10.  To  accept  for  payment  at  a  future  date,  drafts  drawn  upon 
it  by  its  customers  and  to  issue  letters  of  credit  authorizing  the 
holders  thereof  to  draw  drafts  upon  it  or  its  correspondents  at 
sight  or  on  time,  not  exceeding  one  year. 

11.  To  receive,  upon  terms  and  conditions  to  be  prescribed  bj 
the  company,  upon  deposit  for  safe  keeping,  bonds,  mortgage.^, 
jewelry,  plate,  stocks,  securities  and  valuable  papers  of  any  kind, 
and  other  personal  property,  for  hire,  and  to  let  out  receptacles  for 
safe  deposit  of  personal  property. 
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12.  To  purchase  and  hold,  for  the  purpose  of  becoming  a  mem- 
ber of  a  federal  reserve  bank,  so  much  of  the  capital  stock  therei)f 
as  will  qualify  it  for  member^ip  in  such  reserve  bank,  pursuant 
to  an  act  of  congress,  approved  December  twenty-three,  nineteen 
hundred  and  thirteen,  entitled  the  "Federal  Eeserve  Act;" 
to  become  a  member  of  such  federal  reserve  bank,  and 
to  have  and  exercise  all  powers,  not  in  conflict  with 
the  laws  of  this  state,  which  are  conferred  upon  any  such 
member  by  the  federal  reserve  act  Such  trust  company 
and  its  directors,  officers  and  stockholders  shall  continue  to  be 
subject,  however,  to  all  liabilities  and  duties  imposed  upon  them 
by  any  law  of  this  state  and  to  all  the  provisions  of  this  chapter  re- 
lating to  trust  companies* 

Source. —  Former  {  186,  with  the  foUowing  changes:  In  subdivision  1  the 
words  "  attorney  in  fact  or "  have  been  inserted  before  "  agent.**  In  sub- 
division 2  the  specific  power  to  discount  has  been  added  and  tlie  powers  of 
trust  companies  have  been  more  closely  assimilated  to  those  conferred  on 
banks  by  §  106,  subd.  2.  In  subdivisions  3,  4  and  5  there  are  no  substantial 
changes.  In  subdivision  6  the  phrase  "  court  of  competent  jurisdiction  "  has 
been  substituted  for  "  court  of  record  **  and  the  words  "  and  in  any  other 
fiduciary  capacity"  have  l?en  added,  while  the  second  paragraph  of  the  sub- 
division contains  the  substance  of  former  §  186,  subd,  10.  In  subdivision  7 
there  is  no  substantial  change.  In  subdivision  8  the  words  "  to  receive,  take, 
manage^  hold  and  dispose  of  according  to  the  terms  of  such  trust  or  power** 
have  been  substituted  for  the  words  "  to  receive  and  take  and  hold."  In  sub- 
division 9  there  is  no  change.  Subdivision  10  is  new,  being  identical  with 
i  106,  subd  2,  relating  to  banks.  Subdivision  11  is  derived  from  portions  of 
former  IS  187,  188,  but  the  power  transferred  to  this  subdivision  has  been 
extended  to  all  trust  companies.  Subdivision  12  is  new,  being  identical  with 
fi  106,  subd  4.  relating  to  banks,  which  see. 

CROSS-REFERENCES.— Powers  of  banks,  see  §  106. 

Prohibition  against  encroachments  on  powers,  see  %  223. 

Powers  of  corporations  in  general,  see  Gen.  Corp.  Law,  §S  10,  11;  acquisition 
of  real  property,  id.,  S§  13,  14. 

NOW  HAVE  GENERAL  BANKING  POWERS.— In  Jenkins  v.  Neff,  186  U.S. 
230,  affirming  163  N.  Y.  320,  it  was  held  that  under  the  former  law  trust  com- 
panies were  not  authorized  to  do  a  strictly  banking  business,  and,  consequent!}' 
U.  S.  Rev.  Stat.,  §  5219,  forbidding  the  taxation  of  National  banks  ''at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  state  **  was  not  violated  by  the  provisions  of  the  Tax 
Law  discriminating  between  shares  of  stock  of  National  bankn  and  shares  of 
stock  of  trust  companies.  It  would  now  seem  that  trust  companies  are  au- 
thorized to  do  a  strictly  banking  business. 
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NO  POWER  TO  (lUARANTEE.— Trust  companies  occupy  a  fiduciary  posi- 
tion and  must  be  confined  not  only  within  the  words,  but  within  the  spirit  of 
the  statutory  provision  which  declares  that  a  corporation  shall  not  possess  or 
exercise  any  powers  not  given  by  law,  and  not  necessary  to  the  exercise  of 
the  powers  so  given.  The  power  given  a  trust  company  to  buy  and  sell  stocks 
and  bonds  does  not  include  power  to  guarantee  the  sale  of  securities  at  a  spe- 
cific price  within  a  specified  period.  Such  a  guarantee  is  an  ultra  vires  act. 
Qauae  v.  Commonwealth  Trust  Co.,  196  N.  Y.  134,  alPg  124  App.  Div.  438,  aff'g 
55  Misc.  110. 

A  trust  company  has  no  power  to  represent  to  a  purchaser  of  bonds  issued 
under  a  mortgage  of  which  it  is  trustee  that  it  is  a  first  mortgage,  or  to  in- 
sure the  title  to  the  mortgaged  property.  Davidge  v.  Guardian  Trust  Co.,  203 
N.  Y.  331,  rev'g  136  App.  Div.  78. 

CANNOT  ISSUE  BONDS  IN  ADMIRALTY  PROCEEDINGS.— A  trust  com- 
pany cannot  issue  bonds  to  be  filed  in  admiralty  proceedings,  since  such  a  bond 
is  virtually  a  guarantee  and  it  is  held  that  a  trust  company  has  no  right  to 
give  a  guaranty.    Atty.-Gen.  Rep.  (1909)  732. 

CANNOT  BECOME  NATIONAL  BANK.— The  superintendent  should  not 
authorize  a  trust  company  organized  under  the  Banking  Law  to  become  a 
National  bank.     Atty.-Gen.  Rep.    (1906)    521. 

CANNOT  DO  INSURANCE  BUSINESS.— A,  trust  company  can  not  be  per- 
mitted to  take  deposits  upon  an  agreement  to  pay  to  the  depositor's  represen- 
tative, in  the  event  of  his  death  before  the  expiration  of  a  specified  period,  2^* 
per  cent,  in  addition  to  the  principal.  This  is  in  the  nature  of  insurance,  and 
can  only  be  done  by  corporations  organized  under  the  insurance  laws.  Atty.- 
Gen.  Rep.  (1899)  157. 

MAY  DO  BUSINESS  ON  PLAN  OF  SAVINGS  BANK.— Section  279,  pro- 
hibiting corporations  other  than  savings  banks  or  savings  and  loan  associations 
from  holding  themselves  out  as  savings  banks,  does  not  make  it  unlawful  for 
a  trust  company  to  transact  its  business  on  the  general  plan  of,  or  in  the  man- 
ner usually  adopted  by  savings  banks.  People  v.  Binghamton  Trust  Co.,  139 
N.  Y.  186,  arg  66  Hun  384. 

SUBDIVISION  I. 

WHO  MAY  EXERCISE  POWERS.— By  §  223  federal  reserve  banks  are  al- 
lowed to  exercise  the  powers  conferred  by  this  subdivision,  and  domestic  cor- 
porations exercising  any  of  such  powers  at  the  time  this  act  took  effect  ar« 
authorized  to  continue  the  exercise  thereof. 

Under  the  former  law  the  Attorney -General  was  of  the  opinion  that  no  cor- 
poration not  incorporated  under  the  Banking  Law  could  act  as  transfer  agent 
or  registrar.  Atty.-Gen.  Rep.  (1904)  364;  Atty.-Gen.  Rep.  (1912)  vol.  2,  p. 
187. 

POWER  TO  ISSUE  PROSPECTUS.— Under  this  subdivision,  taken  in  con- 
nection with  subd.  9,  a  trust  company  has  power  to  issue  a  prospectus  adver- 
tising for  sale  bonds  of  a  corporation  for  which  the  trust  company  is  fiscal 
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agent.  Kavanaugh  v.  OotUd,  147  Apip.  Div.  281,  overruling  Kavanaugh  v. 
Conmionwealth  Trust  Co.,  64  Misc.  303. 

A  trust  company  may  act  as  a  real  estate  broker  for  one  of  its  clients. 
Atty.-Gen.  Rep.,  April  17,  1916. 

A  Virginia  corporation  doing  business  in  this  State  may  not  act  as  transfer 
agent  of  stock  in  this  State.    Atty.-Gen.  Rep.,  Sept.  29,  1920. 

SUBDIVISION  a. 

PROHIBITIONS  AGAINST  ENCROACHMENTS.— Section  223,  prohibiting 
encroachmentB  on  the  powers  of  trust  companies,  does  not  apply  to  this  sub- 
division except  as  to  the  power  to  receive  deposits  in  trust,  but  restrictions 
upon  powers  to  discount  and  receive  general  deposits  are  covered  by  §  140. 

TAKING  UNAUTHORIZED  COLLATERAL.— If  an  unauthorized  security 
be  taken,  it  is  enforceable.      Davis  Sewing  Machine  Co.  v.  Best,  30  Hun,  638. 

TO  RECEIVE  DEPOSITS  OF  MONEYS.—  Banks  and  trust  companies  may 
accept  deposits  made  upon  condition  that  notice  in  writing  may  be  required 
a  speciffted  number  of  days  before  withdrawal.  Such  deposits  may,  with  the 
consent  of  the  bank  or  trust  company,  be  withdrawn  without  notice.  Such 
action  is  not  in  violation  of  |  290  of  the  Penal  Law  unless  it  is  pursuant 
to  an  agreement  to  that  effect  made  at  or  before  the  time  of  the  deposit. 
Atty.-Gen.  Rep.,  April  9,  1914. 

SUBDIVISION  3* 
DOES  NOT  APPLY  TO  INVESTMENTS  OF  CAPITAL.— Section  193  eat- 
clusively  controls  investments  of  capital,  and,  therefore,  a  trust  company  can- 
not invest  part  of  its  capital  in  a  banking  house  to  be  used  as  its  place  of 
business.  Atty.-Gen.  Rep.  (1912),  vol.  2,  p.  2^  (disapproving  contrary 
opinion  of  predecessor,  Atty.-Gen.  Rep.  [1897],  159). 

SUBDIVISION  4. 
All  other  corporations  are  prohibited  by  §  223  from  exercising  these  powers 
and  those  contained  in  subdivisions  5,  6,  7  and  8. 

SUBDIVISION  6. 
"MONEYS    PAID  INTO  COURT. »— These  words  held  not  to  include  bank- 
ruptcy funds  deposited  by   receiver  or  trustee  in   bankruptcy.     Henkel  v. 
Carnegie  Trust  Co.,  213  N.  Y.  186,  rev'g  154  App.  Div.  696. 

SUBDIVISION  g. 
"  OR  FOR  INVESTMENT."—  Under  this  subdivision  a  trust  company  has 
power  to  receive  deposits  for  investment  and  issue  investment  certificates 
agreeing  to  repay  at  a  certain  date  the  money,  with  interest,  and  to  hold,  at 
all  times  prior  to  the  maturity  of  the  certificate,  as  security  for  its  payment, 
the  collateral  notes  in  which  the  money  is  invested  and  the  collateral  by  which 
such  notes  are  secured.    Atty.-Gen.  Rep.   (1902)  232. 

SUBDIVISION  II. 
Note. —  The  remedies  given  by  $  331  apply  exclusively  to  safe  deposit  com- 
panies and  consequently  these  matters  should  be  covered  by  contract. 

§  186.  Additional  powers  of  certain  tmst  companies. 

Every  trust  company  which  at  the  time  this  act  takes  effect 
lawfully  possesses  and  exercises  the  power,  for  hire,  to  examine 
titles  to  real  estate,  to  procure  and  furnish  information  in  relation 
thereto,  and  to  guarantee  or  insure  the  title  to  real  estate  to  persons 
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interested,  in  such  real  estate  or  in  mortgages  thereon,  against  loss, 
by  reason  of  defective  title  or  other  encumbrances  of  or  upon,  such 
real  estate,  shall  continue  to  possess  such  power,  but  no  other  trust 
company  shall  hereafter  have  or  exercise  such  power. 

Source.—  Former  f  187,  which  gave  the  power  to  such  trust  companies  only 
as  had  a  capital  of  $500,000,  or  over,  and  had  their  principal  place  of  business 
in  a  county  of  less  than  600,000  and  over  300,000  inhabitants.  The  power  to 
insure  titles  to  real  estate  was  not  considered  a  power  which  trust  companies 
should  possess.  The  business  involves  highly  technical  knowledge  and  the 
assumption  of  the  liability  arising  therefrom  was  not  considered  in  further- 
ance of  the  objects  for  which  trust  companies  generally  are  created. 

§  187.  Powers  of  specially  chartered  trust  companies. 

Every  trust  company  incorporated  by  a  special  law  shall  possess 
the  powers  of  trust  companies  incorporated  under  this  chapter  and 
gftiall  be  subject  to  such  provisions  of  this  chapter  as  are  not  incon- 
sistent with  the  special  laws  relating  to  such  specially  chartered 
company. 

Source. —  Former  $  197. 

XO  XEW  POWERS  were  given  to  trust  companies  generally  by  this  sec- 
tion.   Jenkins  v.  Keff,  186  U.  S.  230,  aflTg  163  N.  Y.  520. 

DEPOSITARY  OF  RESERVES.— Under  this  provision  the  Superintendent 
of  Banks  is  entitled  to  designate  as  a  depositary  of  reserves  a  trust  company 
incorporated  by  a  special  act.     Atty.-Gen.  Rep.  (1900)  165. 

MERGER. —  By  virtue  of  this  section  it  was  held  that  the  Equitable  Trust 
Co.  of  N.  Y.  and  the  Mercantile  Trust  Company,  both  incorporated  under  spe- 
cial acts,  were  entitled  to  merge  pursuant  to  the  provisions  of  former  §|  30 
to  38  (new  §§  487-496).  Colby  v.  Equitable  Trust  Co.,  124  App.  Div.  262, 
aflfd  192  N.  Y.  535. 

SUBJECT  TO  LIQUIDATION  BY  SUPERINTENDENT.— A  specially  char- 
tered trust  company  is  within  the  provisions  of  §§  57-81,  relating  to  liqui- 
dations by  the  superintendent.    Atty-Gen.  Rep.  (1910)  832. 

§  188.  Provisions  relating  to  appointment  of  and  exercise  of  powers 
as  executor  and  in  other  fiduciary  capacities. 

1.  Executor.  When  any  trust  company  is  appointed  executor 
in  any  last  will  and  testament,  the  court  or  officer  authorized  to 
grant  letters  testamentary  in  this  state,  shall,  upon  the  proper  ap- 
plication, grant  letters  testamentary  thereon  to  such  corporation  or 
to  its  successor  by  merger. 
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2.  Guardian,  trustee  or  administrator.  Any  trust  company 
may  be  appointed  guardian,  trustee  or  administrator,  with  or 
wiliiout  the  will  annexed,  on  the  application  or  consent  of  any  per- 
son acting  as  such  or  entitled  to  such  appointment  and  in  the  place 
and  stead  of  such  person,  or  such  trust  company  may  be  joined 
with  any  person  so  acting  or  entitled  to  such  appointment;  but 
such  appointments  shall  be  made  upon  such  notice,  as  is  required 
by  law,  to  the  persons  interested  in  the  estate  or  fund  and  on  the 
consent  of  such  of  the  principal  legatees  or  other  persons  interested 
in  the  estate  or  fund  as  the  court,  surrogate  or  judge  making  the 
appointment  shall  deem  proper,  No  appointment  so  made  shall 
be  deemed  to  increase  the  number  of  persons  entitled  to  full  com- 
pensation beyond  the  number  so  entitled  under  the  terms  of  the 
will  or  deed  creating  the  trust  or  appointing  a  guardian  or  au- 
thorized by  law.  Whenever  a  person  is  joined  with  such  trust  com- 
pany in  any  appointment  as  guardian,  trustee  or  administrator 
with  or  without  the  will  annexed,  his  appointment  may  be  under 
such  lijiitation  of  powers  and  upon  such  terms  and  conditions  as 
to  deposit  of  assets  by  such  person,  with  such  trust  company,  or 
otherwise,  and  upon  such  reduced  bond  or  security  to  be  given  by 
such  person,  as  the  court,  surrogate  or  judge,  making  the  appoint- 
ment, shall  prescribe. 

When  application  is  made  to  any  court  or  officer  having  au- 
thority to  giant  letters  of  administration  with  the  will  annexed 
upon  the  estate  of  any  deceased  person,  and  there  is  no  person 
entitled  to  su5h  letters  who  is  qualified,  competent,  willing  and 
able  to  accept  such  administration,  such  court  or  officer  may  at 
the  request  of  -iny  party  interested  in  the  estate,  grant  such  letters 
of  administration  with  the  will  annexed,  to  any  such  corporation. 

Any  court  t-r  officer  having  authority  to  grant  letters  of  guard- 
ianship of  any  infant  may  upon  the  same  application  as  is  re- 
quired by  law  for  the  appointment  of  a  guardian  for  such  infant^ 
appoint  any  such  corporation  as  the  guardian  of  the  estate  of  such 
infant. 

3.  Committee  of  lunatic,  ert  cetera.  Any  court  having  juris- 
diction to  appoint  a  trustee,  guardian,  receiver  or  conmiittee  of 
the  estate  of  a  lunatic,  idiot  or  habitual  dnmkard,  or  to  make  any 
fiduciary  appointment,  may  appoint  any  such  corporation  to  be 
such  trustee,  guardian,  receiver  or  committee,  or  to  act  in  any 
other  fiduciary  capacity. 
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4.  Receiver,  trustee  or  committee.  Any  court,  having  juris- 
diction to  appoint  a  committee  or  trustee  or  a  receiver  in  in- 
solvency or  bankruptcy  proceedings  or  in  any  other  proceeding,  or 
action,  under  state  or  federal  law,  may  appoint  any  such  corpora- 
tion to  be  such  receiver,  trustee  or  conmiittee. 

5.  Depositary  for  moneys  paid  into  court.  All  moneys  brought 
into  court  by  order  or  judgment  of  any  cburt  of  record  of  this 
state,  or  of  any  other  state  or  of  the  United  Stat^,  may  be  de- 
posited with  any  such  corporation  that  has  been  designated  a  de- 
positary by  the  comptroller  of  the  state  of  New  York,  as  provided 
by  the  code  of  civil  procedure.  Whenever  any  such  corporation 
shall  be  designated  by  the  comptroller  as  a  depositary  for  funds 
and  moneys  paid  into  court,  it  shall  give  to  the  people  of  the  state 
a  bond  in  the  form  and  manner  prescribed  in  this  chapter. 

6.  Bonds.  No  bond  or  other  security,  except  as  hereinafter  pro- 
vided, shall  be  required  from  any  such  corporation  for  or  in  re- 
spect to  any  trust,  nor  when  appointed  executor,  administrator, 
guardian,  trustee,  receiver,  committee  or  depositary  or  in  any 
other  fiduciary  capacity.  The  court,  or  officer  making  such  ap- 
pointment may,  upon  proper  application,  require  any  corporation, 
which  shall  have  been  so  appointed,  to  give  such  security  as  to  the 
court  or  officer  shall  seem  proper,  or  upon  failure  of  such  corpora- 
tion to  give  security  as' required,  may  remove  such  corporation 
from  and  revoke  such  appointment. 

7.  Investments.  All  investments  or  money  received  by  any 
such  corporation,  and  by  any  trust  company  chartered  by  special 
act,  prior  to  May  eighteen,  eighteen  hundred  and  ninety-two,  as 
executor,  administrator,  guardian,  personal  or  testamentary  trus- 
tee, receiver,  committee  or  depositary,  shall  be  at  its  sole  risk,  and 
for  all  losses  of  such  money  the  capital  stock,  property  and  eflFects 
of  the  corporation  shall  be  absolutely  liable,  unless  the  investments 
are  such  as  are  proper  when  made  by  an  individual  acting  as 
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trustee,  executor,  administrator,  guardian,  receiver,  committee, 
depositary,  or  such  as  are  permitted  in  and  by  'the  instrument  or 
words  creating  or  defbing  the  trust.  Investments  in  bond  and 
motgage  by  any  such  corporation  as  executor,  administrator, 
guardian,  personal  or  testamentary  trustee,  receiver,  committee 
or  depositary  may  be  made  by  apportioning  to  any  estate  or  fund 
held  by  such  corporation  in  any  of  such  capacities  a  part  interest 
in  a  bond  and  mortgage  held  by  or  in  the  name  of  such  corpora- 
tion, individually  or  in  any  representative  capacity,  and  any  such 
part  interest  may  be  repurchased  at  its  face  value  by  such  corpora- 
tion individually  or  in  any  representative  capacity;  but  such 
bond  and  mortgage  shall  be  a  legal  investment  for  trustees  under 
the  laws  of  this  state  and  the  records  of  such  corporation  shall  at 
all  times  show  every  interest  in  the  said  bond  and  mortgage  and 
any  part  interest  in  such  bond  and  mortgage  so  apportioned  shall 
at  all  times  be  and  remain  at  least  equal  in  lien  to  any  other 
interest  therein  and  such  corporation  shall  promptly  notify  each 
person  of  full  age  and  sound  mind  entitled  to  the  income  there- 
from of  the  fact  that  such  investment  has  been  made.  Any 
moneys  of  any  such  estate  or  fund  awaiting  investment  or  dis- 
tribution may  be  held  on  deposit  by  such  corporation  in  its  own 
name,  subject  to  the  provisions  of  subdivision  eleven  of  this  sec- 
tion; provided  that  appropriate  entries  showing  the  share  or  in- 
terest of  each  such  estate  or  fund  in  the  moneys  so  held  on  deposit 
shall,  at  all  times,  appear  upon  the  records  of  such  corporation. 

8.  Preference.  If  dissolved  by  the  l^slature  or  the  court,  or 
otherwise,  or  liquidated  by  the  superintendent  of  banks  or  other^ 
wise,  the  debts  from  such  corporation  as  guardian,  trustee,  ex- 
ecutor, administrator,  committee  or  depositary,  shall  be  entitled 
to  priority  of  payment  from  the  assets  of  such  corporation  on  an 
eqpiality  with  any  other  priority  given  by  this  chapter. 

9.  Court  orders,  accounts.  Such  court  or  oflBcer  may  make 
orders  respecting  such  trusts  and  require  any  trust  company  to 
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render  all  aoconnts,  which  such  court  or  officer  might  lawfully  re- 
quire if  such  executor^  administrator,  guardian,  trustee,  receiver, 
conmiittee,  depositary  or  such  trust  company  acting  in  any  other 
fiduciary  capacity,  were  a  natural  person. 

10.  No  official  oath  required.  Upon  the  appointment  of  such 
trust  company  as  such  executor,  administrator,  guardian,  trustee, 
receiver  or  committee,  no  official  oath  shall  be  required. 

11.  Interest  On  all  sums  of  money  not  less  than  one  hundred 
dollars,  which  shall  be  collected  and  received  by  a  trust  company 
acting  as  executor,  administrator,  guardian,  trustee,  receiver  or 
committee  xmder  the  appointment  of  any  court  or  officer,  or  in  any 
fiduciary  capacity  under  such  appointment,  or  as  a  depositary  of 
moneys  paid  into  court,  interest  shall  be  allowed  by  such  trust 
company  at  not  less  than  the  rate  of  two  per  centum  per  annum 
until  the  moneys  so  received  shall  be  duly  expended  or  distributed. 
If  such  interest  moneys,  or  any  part  thereof,  shall  not  annually  be 
expended  or  distributed  pursuant  to  the  terms  or  provisions  of  the 
trust  under  which  such  moneys  are  held,  the  amount  thereof  not  so 
expended  or  distributed  shall  be  accumulated  by  such  trust  com- 
pany for  the  benefit  of  the  parties  interested  in  such  trust  fund, 
and  shall  be  added  to  the  principal  to  constitute  a  new  principal 
upon  which  interest  shall  thereafter  be  computed. 

Source. —  Subdivision  1  is  from  former  S  189.  The  words  **  or  to  its  rjc- 
cessor  by  merger"  have  been  added  to  incorporate  the  rale  laid  down  in 
Matter  of  Bergdorf,  209  N.  Y.  300. 

The  first  paragraph  of  subdivision  2  is  from  former  $187  and  tiie  last  two 
paragraphs  are  from  former  $180.    There  are  no  substantial  changes. 

Subdivision  3  is  from  former  S  180  without  diange. 

Subdivision  4  is  new,  its  purpose  being  to  supplement  §  185,  subds.  6,  7 
and  8. 

The  first  sentence  of  subdivision  5  is  from  former  S  180.  Hie  words  ''of 
this  state  or  of  any  other  state  or  of  the  United  States"  are  new,  as  are 
the  words  '*  a  depositary  *'  after  the  word  "  designated."  The  second  sentence 
of  this  subdiviflion  is  from  former  {  100  with  the  omissicm  of  the  words 
"  before  receiving  any  such  deposit "  after  the  words  "  paid  into  court" 
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Subdiyision  6  is  from  former  S  190.  The  words  "  or  in  any  other  fiduciary 
capacity"  are  new.  The  word  "hereinafter"  in  the  first  line  should  be 
^in  this  section/'  as  it  refers  not  only  to  the  subsequent  matter  in  this 
subdivision  but  also  to  the  matter  in  subdivision  5,  which  in  former  f  190 
came  after  the  matter  contained  in  this  subdivision. 

Subdivision  7  is  from  former  S  l^Oi.  The  words  ''  personal  or  testamentary 
trustee  "  have  been  added.  Instead  of  *'  such  as  are  proper  "  the  old  language 
was  **  such  as  the  courts  recognize  as  proper."  Subd.  7,  amended  by  L.  1917, 
diap.  385.    In  effect  May  17,  1917. 

Subdivision  8  is  from  former  S  190i  The  words  ''or  liquidated  by  the 
superintendent  of  banks  or  otherwise  "  are  new.  The  words  "  shall  be  entitled 
to  priority  of  payment  from  the  assets  of  such  corporation  on  an  equality 
with  any  other  priority  given  by  this  chapter"  have  been  substituted  for 
the  words  "  shall  have  the  preference." 

Subdivision  9  is  from  former  f  •  190.  The  words  "  or  such  trust  company 
acting  in  any  other  fiduciary  capacity"  are  new. 

Subdivision  10  is  from  former  {  191  without  substantial  change. 

Subdivision  11  is  from  former  {194  without  substantial  change. 

EXECUTOR. —  Power  of  foreign  trust  company  to  act  as  executor,  see  §  223. 

DEPOSITARY  FOR  MONEYS  PAID  INTO  COURT.— The  words  "any 
court  of  record  "  do  not  include  bankruptcy  courts.  Henkel  v.  Carnegie  Trust 
Ca,  213  N.  Y.  186,  reVg  154  App.  Div.  696. 

•Restriction  on  power  to  receive  deposits  of  funds  paid  into  court,  see  {  192. 

How  accounts  of  such  deposits  to  be  kept,  see  §  194,  subd.  6. 

Supervision  of  court  funds,  see  County  Law,  i  240;  State  Finance  Law,  §  4. 

INVESTMENTS. —  Authorized  investments  of  savings  banks,  see  §  239. 

Authorized  investments  of  trust  funds  generally,  see  Personal  Prop.  Law, 
J  21. 

It  should  be  noted  that  the  following  provision,  contained  in  former  |  293, 
has  been  omitted :  "  The  moneys  received  by  any  such  corporation  in  trust 
may  be  invested  in  its  discretion  in  the  securities  of  the  kind  in  which  its 
capital  is  required  to  be  invested,  or  in  the  stocks  or  bonds  of  any  state  of 
the  United  States,  or  in  such  real  or  personal  securities  as  it  may  deem 
proper." 

The  trust  company  incurs  no  liability  for  investments  authorized  by  Laws 
1902,  ch.  295,  that  is,  such  investments  as  savings  banks  are  authorized  to 
make,  and  bonds  and  mortgages  on  unencumbered  real  estate  worth  60  per 
cent,  more  than  the  amount  loaned  thereon.  For  investments  other  than 
those  authorized  by  the  above  mentioned  statute,  and  such  others  as  are  per- 
mitted in  and  by  the  instrument  or  words  creating  or  defining  the  trust,  the 
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trust  company  is  contingently  liable.    Atty.^en.  Rep.  (1905)  442.    See  also 
Atty.-Gen.  Rep.  (1900)  517. 

PREFERENCE.— As  to  other  priorities  under  the  Banking  Law,  see  i  78 
and  the  cross-references  there  given. 

The  preference  given  to  trust  funds  includes  such  deposits  only  as  are 
made  pursuant  to  orders  of  court,  Madison  Trust  Co.  v.  Carnegie  Trust  Ca, 
—  App.  Div.  —  (Law  Journal,  April  12,  1915). 

A  deposit  hy  a  receiver  or  trustee  in  bankruptcy  under  order  of  the  bank- 
ruptcy court  is  not  entitled  to  preference  imder  this  section.  Henkel  v. 
Carnegie  Trust  Co.,  213  N.  Y.  185,  rev'g  154  App.  Div.  506. 

Whether  a  deposit  of  bankruptcy  fimds  is  entitled  to  preference  is  a  ques- 
tion for  the  state  courts  and  cannot  be  determined  on  motion  in  a  bankruptcy 
court.    In  re  Bologh,  185  Fed.  825. 

State  funds  on  deposit  with  an  insolvent  trust  company  are  entitled  to 
preference.  This  right  arises,  not  from  this  section,  but  from  Const.  1894, 
Art.  1,  I  16,  by  virtue  of  which  the  state  succeeds  to  the  right  which  the 
King  had  at  common  law  to  preference  in  payment  of  dd>ts  due  from  an 
insolvent.    Matter  of  Carnegie  Trust  Co.,  206  N.  Y.  390. 

Mimicipal  funds  are  not  entitled  to  preference.  Matter  of  Northern  Bank, 
85  Misc.  594,  afiTd  163  App.  IMv.  974  and  212  N.  Y.  608. 

Where,  upon  the  insolvency  of  a  trust  company,  a  surety  on  a  bond  given 
by  the  trust  company  to  secure  a  deposit  which  is  entitled  to  a  preference 
pays  to  the  Comptroller  the  amount  of  the  deposit,  such  surety  becomes  sub- 
rogated to  the  preference  given  by  this  subdivision.  But  such  preference 
does  not  extend  to  the  accrued  interest  on  the  sum  so  paid.  United  States 
Fidelity  k  Guaranty  Co.  v.  Carnegie  Trust  Co.,  161  App.  Div.  429,  aff'd  213 
N.  Y.  029;  Same  v.  Same,  161  App.  Div.  435,  aTd  213  N.  Y.  629;  United 
States  Fidelity  &  Guaranty  O.  v.  Borough  Bank,  161  App.  Div.  470,  aff'd 
213  N.  Y.  028. 

§  189.  Bestriotioiu  on  taking  and  holding  real  estate. 

All  real  estate  purchased  by  any  trust  company  or  taken  by  it 
in  settlement  of  debts  due  it,  shall  be  conveyed  to  it  directly  by 
name  and  the  conveyance  immediately  recorded,  in  the  office  of 
the  proper  recording  officer  of  the  coimty  in  which  such  real  estate 
is  located.  ' 

Every  parcel  of  real  estate  purchased  or  acquired  by  any  trust 
company  shall  be  sold  by  it  within  five  years  of  the  date  on  which 
it  shall  have  been  acquired  unless : 
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1.  There  shall  be  a  building  thereon  occupied  by  it  as  an  oflBce; 
or 

2.  The  superintendent  of  banks,  on  application  of  its  board  of 
directors,  shall  have  extended  the  time  within  which  such  sale 
shall  be  made. 

Source.— New.  The  section  is  identical  with  |  107,  relating  to  banks. 
See  the  annotations  to  that  section. 

§  190.  Bestriotions  on  loans,  purchases  of  securities  and  total  lia- 
bilities to  trust  company  of  any  one  person. 

A  trust  company  subject  to  the  provisions  of  this  article 
1.  Shall  not  directly  or  indirectly  lend  to  any  individual,  part- 
nership, unincorporated  association,  corporation  or  body  politic, 
an  amount  which,  including  therein  any  extension  of  credit  to  such 
individual,  partnership,  unincorporated  association,  corporation  or 
body  politic,  by  means  of  letters  of  credit  or  by  acceptances  of 
drafts  for,  or  the  discount  or  purchase  of  the  notes,  bills  of 
exchange  or  other  obligations  of,  such  individual,  partnership, 
unincorporated  association,  corporation  or  body  politic,  will 
exceed  one-tenth  part  of  the  capital  stock  and  surplus  of  such  trust 
company,  with  the  following  exceptions: 

(a)  The  restrictions  in  this  subdivision  shall  not  apply  to  loans 
to,  or  investments  in  the  interest  bearing  obligations  of,  the  United 
States,  this  state  or  any  city,  county,  town  or  village  of  this  state. 

(b)  If  such  trust  company  is  located  in  a  borough  having  a 
population  of  two  millions  or  over,  the  total  liability  to  such  trust 
company,  of  any  state  other  than  the  state  of  New  York,  or  of  any 
foreign  nation,  or  of  a  municipal  or  railroad  corporation,  or  of  a 
corporation  subject  to  the  jurisdiction  of  a  public  service  commis- 
sion of  this  state,  may  equal  but  not  exceed  twenty-five  per  centum 
of  the  capital  and  surplus  of  such  trust  company;  and  the  total 
liabilities  to  such  trust  company  of  any  individual,  partnership, 
unincorporated  association,  or  of  any  other  corporation  or  body 
politic,  may  equal  but  not  exceed  twenty-five  per  centum  of  the 
capital  and  surplus  of  such  trust  company,  provided  such  liabili- 
ties are  upon  drafts  or  bills  of  exchange  drawn  in  good  faith 
against  actually  existing  values,  or  upon  commercial  or  business 
paper  actually  owned  by  the  person  negotiating  the  same  to  such 
trust  company,  and  are  endorsed  by  such  person  without  limita- 
tion, or  provided  such  liabilities  in  excess  of  ten  per  centum  of 
such  capital  and  surplus,  and  not  in  excess  of  an  additional  fifteen 
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per  centum  of  such  capital  and  surplus,  are  secured  by  collateral 
having  an  ascertained  market  value  of  at  least  fifteen  per  centum 
more  than  the  amount  of  the  liabilities  so  secured. 

(c)  If  such  trust  company  is  located  elsewhere  in  the  state,  the 
total  liability  to  such  trust  company  of  any  state  other  than  the 
state  of  New  York,  or  of  any  foreign  nation,  or  of  a  municipal  or 
railroad  corporation,  or  of  a  corporation  subject  to  the  jurisdic- 
tion of  a  public  service  commission  of  this  state,  may  equal  but 
not  exceed  forty  per  centum  of  the  capital  and  surplus  of  such 
trust  company;  and  the  total  liabilities  to  such  trust  company  of 
any  individual,  partnership,  unincorporated  association,  or  of  any 
other  corporation  or  body  politic,  may  equal  but  not  exceed  forty 
per  centum  of  the  capital  and  surplus  of  such  trust  company,  pro- 
vided such  liabilities  are  upon  drafts  or  bills  of  exchange  drawn  in 
good  faith  against  actually  existing  values  or  upon  commercial  or 
business  paper  actually  owned  by  the  person  negotiating  the  same 
to  such  trust  company,  and  are  endorsed  by  such  person  without 
limitation,  or  provided  such  liabilities  in  excess  of  ten  per  centum 
of  such  capital  and  surplus,  and  not  in  excess  of  an  additional 
thirty  per  centum  of  such  capital  and  surplus,  are  secured  by  col- 
lateral having  an  ascertained  market  value  of  at  least  fifteen  per 
centum  more  than  the  amount  of  the  liabilities  so  secured. 

(d)  In  computing  the  total  liabilities  of  any  individual  to  a 
trust  company  there  shall  be  included  all  liabilities  to  the  trust 
company  of  any  partnership  or  unincorporated  association  of 
which  he  is  a  member,  and  any  loans  made  for  his  benefit  or  for 
the  benefit  of  such  partnership  or  association ;  of  any  partnership 
or  unincorporated  association  to  a  trust  company  there  shall  be 
included  all  liabilities  of  its  individual  members  and  all  loans 
made  for  the  benefit  of  such  partnership  or  unincorjwrated  associa- 
tion or  any  member  thereof;  and  of  any  corporation  to  a  trust 
company  there  shall  be  included  all  loans  made  for  the  benefit  of 
the  corporation. 

This  subdivision  shall  not  be  construed  to  render  unlawful  the 

continued  holding  of  any  securities  heretofore  lawfully  acquired. 

2.  Shall  not  make  any  loans  secured  by  the  stock  of  another 
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moneyed  corporation  if  by  the  making  of  such  loan  the  total  stock 
of  such  other  moneyed  corporation  owned  and  held  as  collateral 
security  by  it  will  exceed  ten  per  centum  of  the  total  capital  stock 
of  such  other  moneyed  corporation. 

3.  Shall  not  make  any  loan  upon  the  securities  of  one  or  more 
corporations  the  payment  of  which  loan  is  undertaken  in  whole 
or  in  part  severally,  but  not  jointly,  by  two  or  more  individuals, 
firms  or  corporations: 

(a)  If  the  prospective  borrowers  or  underwriters  be  obligated 
absolutely  or  contingently  to  purchase  the  securities,  or  any  of 
them,  collateral  to  the  proposed  loan,  unless  they  shall  have  paid 
on  account  of  the  purchase  of  such  securities  an  amount  in  cash 
or  its  equivalent  equal  to  at  least  twenty-five  per  centum  of  the 
several  amounts  for  which  they  remain  obligated  in  completing 
the  purchase; 

(b)  if  the  trust  company  considering  the  making  of  the  loan 
be  liable  directly,  indirectly  or  contingently,  for  the  repayment 
of  the  proposed  loan  or  any  part  thereof; 

(c)  if  the  term  of  the  proposed  loan,  including  any  renewal 
thereof,  by  agreement,  express  or  implied,  exceeds  the  period  of 
one  year; 

(d)  if  the  amount,  under  any  circumstances,  exceeds  twenty- 
five  per  centum  of  the  capital  and  surplus  of  the  trust  company. 

4.  Shall  not  make  a  loan,  directly  or  indirectly,  upon  the  se- 
curity of  real  estate  upon  which  there  is  a  prior  mortgage,  lien  or 
incumbrance,  if  the  amount  unpaid  upon  such  prior  mortgage, 
lien  or  incumbrance,  or  the  aggregate  amount  unpaid  upon  all 
prior  mortgages,  liens  and  incumbrances  exceeds  ten  per  centum 
of  the  capital  and  surplus  of  such  trust  company,  or  if  the  amount 
so  secured,  including  all  prior  mortgages,  liens  and  incumbrances 
shall  exceed  two-thirds  of  the  appraised  value  of  such  real  estate  as 
found  by  a  committee  of  the  directors  of  such  trust  company;  but 
this  provision  shall  not  prevent  the  acceptance  of  any  such  real 
estate  securities  to  secure  the  payment  of  a  debt  previously  con- 
tracted in  good  faith.  Every  mortgage  and  every  assignment  of 
a  mortgage  taken  or  held  by  such  trust  company  shall  immediately 
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be  recorded  in  the  office  of  the  clerk  or  the  proper  recording  officer 
of  the  county  in  which  the  real  estate  described  in  the  mortgage  is 
located. 

5.  Shall  not,  nor  shall  any  of  its  directors,  officers,  agents  or 
servants,  directly  or  indirectly,  purchase  or  be  interested  in  the 
purchase  of  any  promissory  note*  or  other  evidence  of  debt  issued 
by  it,  for  less  than  its  face  value.  Every  trust  company  or  person 
violating  the  provisions  of  this  subdivision  shall  forfeit  to  the 
people  of  the  state  three  times  the  face  value  of  the  note  or  other 
evidence  of  debt  so  purchased. 

6.  Shall  not  make  any  loan  or  discoxmt  on  the  security  of  the 
shares  of  its  own  capital  stock,  or  be  the  purchaser  or  holder 
of  any  such  shares,  unless  such  security  or  purchase  shall  be  nec- 
essary to  prevent  loss  upon  a  debt  previously  contracted  in  good 
faith,  and  stock  so  purchased  or  acquired  shall  be  sold  at  public 
or  private  sale,  or  otherwise  disposed  of,  within  six  months  from 
the  time  of  its  purchase  or  acquisition.  Any  trust  company  vio- 
lating any  of  the  provisions  of  this  subdivision  shall  forfeit  to  the 
people  of  the  state  twice  the  amount  of  the  loan  or  purchase. 

7.  Shall  not  knowingly  lend,  directly  or  indirectly,  any  money 
or  property  for  the  purpose  of  enabling  any  person  to  pay  for  or 
hold  shares  of  its  stock,  unless  the  loan  is  made  upon  security  hav- 
ing an  ascertained  or  market  value  of  at  least  fifteen  per  centum 
more  than  the  amount  of  the  loan.  Any  trust  company  violating 
the  provisions  of  this  subdivision  shall  forfeit  to  the  people  of  the 
state  twice  the  amount  of  the  loan. 

8.  Shall  not,  nor  shall  any  officer  thereof,  lend  directly  or  in- 
directly any  sum  of  money  to  any  officer,  director,  clerk  or  em- 
ployee of  the  trust  company  without  the  written  approval  of  a 
majority  of  the  board  of  directors  thereof  filed  in  the  office  of  the 
trust  company  or  embodied  in  a  resolution  adopted  by  a 
majority  vote  of  such  board,  exclusive  of  the  director  to  whom  the 
loan  is  made,  or  in  any  event,  to  any  officer  thereof,  if  such  trust 
company  is  located  in  a  city  of  the  first  class ;  and  if  such  officer, 
director,  clerk  or  employee  shall  own  or  control  a  majority  of 
the  stock  of  any  other  corporation  a  loan  to  that  corporation 
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shall  be  considered  for  the  purpose  of  this  subdivision  as  a  loan 
to  him.  Every  trust  company  or  oflScer  thereof  violating  this 
provision  shall,  for  each  oflFense,  forfeit  to  the  people  of  the  state 
twice  the  amount  lent. 

9.  Shall  not  invest  or  keep  invested  in  the  stock  of  any 
private  corporation  an  amount  in  excess  of  ten  per  centum  of  the 
capital  and  surplus  of  such  trust  company;  nor  shall  it  purchase 
or  continue  to  hold  stock  of  another  moneyed  corporation  if  by 
such  purchase  or  continued  investment  the  total  stock  of  such 
other  moneyed  corporation  owned  and  held  by  it  as  collateral  will 
exceed  ten  per  centum  of  the  stock  of  such  other  moneyed  corpora- 
tion, provided,  however,  that  this  limitation  shall  not  apply  to 
the  ownership  of  the  capital  stock  of  a  safe  deposit  company  the 
vaults  of  which  are  connected  with  or  adjacent  to  an  oflSce  of  such 
trust  company;  nor  shall  it  apply  to  the  ownership  of  the  capital 
stock  of  an  investment  company  qualified  to  exercise  the  powers 
specified  in  subdivision  one-a  of  section  two  hundred  ninety-three 
of  the  banking  law,  to  the  ownership  of  the  capital  stock  of  a 
foreign  corporation  licensed  to  transact  in  this  state  the  business 
of  an  investment  company  or  any  part  thereof,  or  to  the  owner- 
ship of  the  capital  stock  of  a  foreign  banking  corporation  licensed 
to  do  business  in  this  state. 

10.  None  of  the  limitations  or  restrictions  contained  in  the 
previous  subdivisions  of  this  section  shall  apply  to  loans,  discounts 
or  other  extensions  of  credit  secured  by  liberty  bonds  or  by  other 
bonds  or  securities  issued  by  the  United  States  government  for 
war  purposes,  if  the  market  value  of  such  liberty  bonds  or  other 
securities  exceeds  by  ten  per  centum  the  amount  of  any  such  loan, 
discount  or  other  extension  of  credit. 

Source. —  Former  S  27,  except  aubdivision  9  which  comes  from  former 
I  186,  Bubd.  11,  and  subdivision  10  which  comes  from  former  f  103.  With 
the  exception  of  the  last  two  subdivisions  the  section  is  practically  identical 
with  §  108  relating  to  banks.    See  the  annotations  to  that  section. 

Subd.  9  (formerly  10)  amended  by  L.  1918,  ch.  98,  and  subd.  10  (fonnerly 
11)  added  by  L.  1918,  chap.  98.    In  effect  March  27,  1918. 

Subd.  9  repealed  and  subds.  10  and  11  renumbered  9  and  10  by  L.  1919, 
ch.  36.    In  effect  March  7,  191S. 

Subd.  9  amended  by  L.  1919,  ch.  271.    In  effect  May  3,  1919. 

CROSS-REFEB^NCES. —  Restrictions  on  officers,  directors  and  eBVployees, 
see  i  222. 

For  authorities  bearing  upon  subdivisions  1-8,  see  annotations  to  §  108. 

LOANS  TO  OFFICERS  OR  DIRECTORS.— The  prohibition  against  loans 
of  more  than  one-tenth  of  capital  to  any  director  or  officer  "directly  or 
indirectly,"  is  not  limited  to  a  director  or  officer  borrowing  in  his  own  name. 
13 
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It  includes  loans  to  a  partnership  of  which  a  director  is  a  member.  The 
prohibition  extends  to  the  board  of  directors  and  to  each  director,  separately 
or  individually.  People  v.  Knapp,  206  N.  Y.  373,  aflTg  147  App.  Div.  436; 
Atty.-Gen.  Rep.  (1898)  266. 

A  loan  to  a  firm  of  which  a  director  is  a  member  in  excess  of  1/10  of 
capital  is  a  violation  notwithstanding  the  loan  is  amply  secured  and  the  said 
director  had  nothing  whatever  to  do  with  it,  and  that  it  was  made  in  regular 
course  of  business  without  reference  to  the  director  of  the  trust  company 
who  was  a  member  of  the  firm.    Atty.-Qen.  Rep.  (1906)  498. 

The  prohibition  applies  to  the  purchase  from  an  officer  or  director  (or  his 
firm)  of  notes  of  third  persons  endorsed  ivith  recourse  by  such  officer  or 
director  or  firm;  otherwise,  if  the  endorsement  be  ''without  recourse.''  Atty.- 
Gen.  Rep.  (1909)  724. 

The  purchase  of  a  note,  the  maker  of  which  receives  the  benefit,  not 
regarded  as  a  loan  to  a  director  merely  because  director  liable  as  accommoda- 
tion endorser,  or  as  accommodation  surety  or  guarantor.  Atty.-Gen.  Rep. 
(1909)  724. 

Opinion  that  loan  of  more  than  10  per  cent,  of  capital  to  firm  of  which 
director  a  member  is  not  invalid  merely  on  that  account.  Atty.-Gen.  Rep. 
(1906)  518. 

POWER  TO  HOLD  STOCK  OF  PRIVATE  CORPORATION.— Opinion  that 
"market  value"  of  the  stock  held  is  immaterial;  that  the  restriction  is 
against  the  investment  of  more  than  10  per  cent,  of  the  trust  ccnnpany's 
capital  in  the  stock  of  a  particular  corporation,  no  matter  what  the  market 
value  of  the  stock  invested  in.    Atty.-Gen.  Rep.   (1903)   410. 

PURCHASES  OF  OWN  STOCK.—  An  exception  to  the  restriction  contained 
in  subdivision  6  exists  in  §  496  which  permits  a  corporation  to  purchase  the 
stock  of  dissenting  stockholders  in  case  of  merger. 

Subdivision  10.  The  prohibition  against  holding  as  collateral  more  than 
10  per  cent,  of  the  stock  of  a  moneyed  corporation  includes  not  only  corpo- 
rations organized  under  the  Banking  Lfaw  but  also  to  foreign  corporations 
of  a  similar  character.    Atty.-Gen.  Rep.,  March  13,  1919. 

§  191.  Bestrictions  on  power  to  contract  or  to  accept  or  execute 
trusts. 

No  trust  company  shall  have  any  right  or  power  to  make  any 
contract,  or  to  accept  or  execute  any  trust  whatever,  which  it 
would  not  be  lawful  for  any  individual  to  make,  accept  op  execute. 

Source.^  Former  §  186,  subd.  11. 

§  192.  Bestriction  on  power  to  receive  deposits  of  funds  paid  into 
court. 

No  trust  company  shall  receive  funds  and  moneys  paid  or 
brought  into  a  court  of  the  state  of  New  York  except  it  be  desig- 
nated by  the  comptroller  of  the  state  of  New  York  a  depositary 
of  moneys  paid  into  court.  Nothing  in  this  chapter  contained 
shall,  however,  be  deemed  to  preclude  the  deposit,  in  any  trust 
company  organized  under  the  laws  of  this  state,  of  any  funds  pur- 
suant to  the  order  or  direction  of  a  court  of  any  other  state  or  of 
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the  United  States  making  such  trust  company  a  depositary  of 
such  funds. 

Source. —  Former  |  1S6,  subd.  11. 

GROSS-REFERENCES. —  Power  to  receive  deposita  of  funds  paid  into  court» 
Bee  i  188,  subd.  6. 
How  accounts  of  such  deposits  to  be  kept,  see  |  194,  subd.  5. 

§  193.  Bestriotionf  on  inyettments  of  capital;  how  valned. 

The  capital  of  every  trust  company  shall  be  invested  in  bonds 
and  mortgages  on  real  ph)perty  in  this  state  otherwise  unencum- 
bered, not  exceeding  sixty  per  centum  of  the  value  thereof,  pro- 
vided that  the  title  to  sucdi  real  property  shall  be  evidenced  by  an 
abstract  or  title  and  opinion  or  certificate  of  counsel  thereon,  or 
by  a  certificate  of  title  to  said  property  issued  by  the  registrar  of 
the  county  in  which  the  property  is  situated  under  the  provisions 
of  article  twelve  of  the  real  property  law,  otherwise  known  as  the 
Terpens  land  title  registration  law,  as  amended,  or  guaranteed 
under  a  policy  of  title  insurance  issued  by  a  corporation  duly 
incorporated  under  and  by  virtue  of  the  laws  of  this  state,  and  by 
said  laws  duly  authorized  to  guarantee  or  insure  titles  to  real 
property  in  this  state,  or  in  the  stocks,  bonds  or  other  obligations 
of  this  state,  or  of  the  United  States,  or  of  any  county  or  in- 
corporated city  of  this  state,  duly  authorized  by  law  to  be  issued. 
Stocks  or  bonds  constituting  a  part  of  the  lawful  investment  of 
capital  of  any  such  corporation  shall  not  be  valued  upon  its  books 
or  entered  in  its  reports  to  the  superintendent  of  banks  at  a 
hi^er  price  or  value  than  their  investment  value  as  determined 
by  amortization,  after  providing  in  a  manner  approved  by  the 
superintendent  of  banks  for  the  gradual  extinction  of  premiums 
or  discounts  on  all  such  securities  so  as  to  bring  them  to  par  at 
maturity. 

Source. —  Former  |  193. 

Amended  by  L.  1917,  chap.  406.    In  effect  May  7,  1917. 

OROSS-REFERENCE. —  General  power  to  invest,  see  §  185. 

CANNOT  INVEST  CAPITAL  IN  REAL  ESTATE.— Opinion  that  this  sec- 
ticm  exclusively  controls  investments  of  capital,  and  consequently  a  trust 
company  cannot  invest  part  of  its  capital  in  banking  house  to  be  used  as  its 
place  of  business.  (Disapproving  Atty.-Oen.  Rep.  [1097],  109.);  Atty.-Gen. 
Rep.  (1912)  vol.  2,  p.  289. 

MAY  NOT  HYPOTHECATE  CAPITAL  SECURiriEa— Opinion  that  trust 
company  may  not  hypothecate  securities  representing  capital  investment,  but 
must  retain  physical  possession  thereof.     Atty.-Gen.  Rep.    (1907)   481. 
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§  194.  Bestrictia^  as  to  entries  in  books;  amortization  of  secnrities. 

1.  No  trust  company  shall  by  any  system  of  accounting  or  any 
device  of  bookkeeping,  directly  or  indirectly  enter  any  of  its  assets 
upon  its  books  in  the  name  of  any  other  individual,  partnership, 
unincorporated  association  or  corporation,  or  under  any  title  or 
designation  that  is  not  truly  descriptive  thereof. 

2.  The  stocks,  bonds  and  other  interest-bearing  corporate  se- 
curities purchased  by  a  trust  company  shall  be  entered  on  its 
books  at  the  actual  cost  thereof,  and  for  the  purpose  of  calculat- 
ing the  undivided  profits  applicable  to  the  payment  of  dividends, 
such  stocks  and  securities  shall  not  be  estimated  at  a  valuation 
exceeding  their  present  cost  as  determined  by  amortization,  that 
is,  by  deducting  from  the  cost  of  any  such  stock  or  security 
purchased  for  a  simi  in  excess  of  the  amount  payable  thereon 
at  maturity,  and  charging  to  profit  and  loss,  a  sufficient  sum  to 
bring  it  to  par  at  maturity,  or  adding  to  the  cost  of  any  such 
stock  or  security  purchased  at  less  than  the  amount  payable  thereon 
at  maturity,  and  crediting  to  profit  and  loss,  a  sufficient  sum 
to  bring  it  to  par  at  maturity ;  but  nothing  herein  contained  shall 
prevent  a  trust  company  from  carrying  such  stocks,  bonds  and 
other  interest-bearing  corporate  securities  on  its  books  at  their 
market  value. 

3.  No  trust  company  shall,  except  with  the  written  approval  of 
the  superintendent,  enter  or  at  any  time  carry  on  its  books  the 
real  estate  and  the  building  or  buildings  thereon,  used  by  it  as  its 
place  or  places  of  business,  at  a  valuation  exceeding  their  actual 
cost  to  such  trust  company. 

4.  Every  trust  company  shall  conform  its  methods  of  keeping 
its  books  and  records  to  such  orders  in  respect  thereto  as  shall 
have  been  made  and  promulgated  by  the  superintendent  pursuant 
to  section  fifty-six  of  this  chapter.  Any  trust  company  that  refuses 
or  neglects  to  obey  such  order  shall  be  subject  to  a  penalty  of  one 
hundred  dollars  for  each  day  it  so  refuses  or  n^lects. 

5.  Every  trust  company  holding  any  funds  or  money  paid  into 
court  shall  keep  a  book  or  books  in  which  it  shall  make  an  exact 
account  thereof.  Such  book  or  books  shall  state  the  name  of  the 
court,  the  title  of  the  case,  the  date  of  receipt,  from  whom  re- 
ceived, the  amoimt  of  money,  if  any,  and  a  description  of  the 
securities  or  other  property  received,  if  any,  and  each  addition 
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of  interest;  also  the  date  and  description  of  each  order  for  pay- 
ment and  the  dates  and  amounts  of  payments  thereunder  and  to 
whom  paid ;  also  an  account  of  each  change  of  investment,  if  any. 

The  requirements  of  this  subdivision  shall  not  apply  to  a  duly 
designated  depositary  of  court  and  trust  funds,  respecting  those 
funds  paid  into  court,  as  provided  in  section  seven  hundred  and 
forty-five  of  the  code  of  civil  procedure,  and  deposited  with  such 
depositary  as  provided  in  section  seven  hundred  and  forty-six  of 
that  act.  Each  such  depositary  shall  keep  one  account  in  the 
aggregate  of  all  such  funds  deposited  with  it,  and  such  other 
accounts  as  may  be  required  by  rule  of  the  state  comptroller. 

Source. —  This  section  is  identical  with  §  100  relating  to  banks,  eee  the  e2uio- 
tations  to  the  latter  section. 

Amended  by  L.  1918,  ch.  93.    In  eflfect  March  27,  1918. 

CROSS-REFERENCES.— Power  to  receive  deposit©  of  funds  paid  into 
court,  see  §  188,  subd.  5. 

Restriction  on  power  to  receive  such  fimds,  eee  §  192. 

§  195.  Bestrictions  on  branch  offices;  penalty  for  violation. 

'No  trust  company  or  any  officer  or  director  thereof,  shall  trans^ 
act  its  usual  business  at  any  place  other  than  its  principal  place  of 
business,  except  that  a  trust  company  may  open  and  occupy  in 
the  city  in  which  its  principal  place  of  business  is  located  one  or 
more  branch  offices,  provided  that  before  any  such  branch  or 
branches  shall  be  opened  or  occupied: 

1.  The  superintendent  shall  have  given  his  written  approval,  as 
provided  in  section  fifty-one  of  this  chapter; 

2.  The  actual  paid  in  capital  of  such  trust  company  shall  ex- 
ceed by  the  sum  of  one  hundred  thousand  dollars  the  amount  re- 
quired by  section  one  hundred  and  eighty  of  this  article  for  each 
branch  opened. 

Any  trust  company  having  a  combined  capital  and  surplus  of 
one  million  dollars  or  over  may  with  the  written  approval  of  the 
superintendent  open  and  occupy  a  branch  office  or  branch  offices 
in  one  or  more  places  located  without  the  state  of  New  York, 
either  in  the  United  States  of  America  or  in  foreign  countries. 

Source.— Former  §  186,  subd.  11.  This  section  is  substantially  identical 
with  §  110,  relating  to  banks.    See  the  annotations  to  that  section. 

CROSS-REFERENCES. —  Powers  of  duties  of  superintendent  with  regard 
to  branch  offices,  see  §  51. 

Similar  provisions  as  to  other  corporations  subject  to  the  Banking  Law, 
see  §  110  and  cross-reference  there  given. 

ONLY  WHERE  PRINCIPAL  PLACE  OF  BUSINESS  LOCATED.— A  trust 
company  cannot  establish  a  branch  office  in  a  city  of  this  state  not  included 
in  its  charter  or  certificate  of  incorporation  ae  the  place  where  its  business 
is  to  be  transacted.    Op.  Atty.-Gen.,  April  17,  1914. 

§  196.  Bestrictions  on  deposits  of  trust  company's  funds. 

No  trust  company  shall  deposit  any  of  its  funds  with  any  other 
moneyed  corporation  unless  the  latter  has  been  designated  as  a 
depositary  for  the  trust  company's  funds  by  vote  of  a  majority  of 
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the  directors  of  the  trust  company  exclusive  of  any  director  who 
is  an  ofiScer,  director  or  trustee  of  the  depositary  so  designated. 
Source. —  Form  |  27,  subd.  5.    The  flection  is  identical  with  §  111  relating 
to  banks.    See  the  annotations  to  that  section. 

§  197.  Besenres  against  deposits. 

Every  trust  company  shall  maintain  total  reserves  against 
aggregate  demand  deposits,  as  follows: 

1.  Fifteen  per  centum  of  such  deposits  if  such  trust  company 
has  an  office  in  a  borough  having  a  population  of  two  millions 
or  over;  and  at  least  ten  per  centum  of  such  deposits  shall  be 
maintained  as  reserves  on  hand. 

2.  Thirteen  per  centum  of  such  deposits,  if  such  trust  company 
is  located  in  a  borough  having  a  population  of  one  million  or  over 
and  less  than  two  millions,  and  has  not  an  office  in  a  borough 
specified  in  subdivision  one  of  this  section ;  and  at  least  eight  per 
centum  of  such  deposits  shall  be  maintained  as  reserves  on  hand. 

3.  Ten  per  centum  of  such  deposits,  if  such  trust  company  is 
located  elsewhere  in  the  slate.  Trust  companies  located  in  cities 
(of  the  first  and  second  class  but  not  falling  within  subdivisions 
one  or  two  of  this  section,  shall  maintain  at  least  four  per  centum, 
of  such  deposits  as  reserves  on  hand ;  and  trust  companies  located 
in  cities  of  the  third  class  and  in.  incorporated  and  unincorporated 
villages,  shall  maintain  at  least  three  per  centum  of  such  deposits 
as  reserves  on  hand. 

Any  part  of  the  reserves  on  hand  in  excess  of  three  per  centum 
of  such  deposits  may  be  deposited,  subject  to  call,  with  a  federal 
reserve  bank  in  the  district  in  which  such  trust  company  is  located 
and  the  reserves  on  hand  not  so  deposited  shall  consist  of  gold, 
gold  bullion,  gold  coin.  United  States  gold  certificates,  United 
States  notes  or  any  form  of  currency  authorized  by  the  laws  of 
the  United  States;  but  if  any  trust  company  shall  have  become 
a  member  of  a  federal  reserve  bank,  it  shall  maintain  aruch 
reserves  with  such  federal  reserve  bank  as  are  required  by  the 
federal  reserve  act  and  so  long  as  it  complies  with  the  require- 
ments of  such  federal  reserve  act  with  reference  to  reserves  shall 
be  exempt  from  the  preceding  provisions  of  this  section. 

If  any  trust  company  shall  fail  to  maintain  its  total  reserves 
in  the  manner  authorized  by  this  section,  it  shall  be  liable  to,  and 
shall  pay  the  assessment  or  assessments  provided  for  in  section 
thirty  of  this  chapter. 

Source. —  Former  8  1&8.  The  language  is  new  and  the  reserve  requirements 
liave  been  somewhat  reduced.  The  argument  which  influenced  the  Comniisaion 
in  consenting  to  such  reductions  was  that  the  deposit  of  securities  with  the 
superintendent,  required  by  §  184,  gave  additional  protection  to  depositors. 

Amended  by  L.  1917,  ch.  679.    In  effect  May  21,  1917. 

Amended  by  L.  1918,  ch.  92.    In  effect  March  27,  1918. 

Amended  by  L.  1919,  ch.  55.    In  effect  March  6,  1919. 

The  following  table  shows  the  changes  in  the  percentages  of  aggregate  de- 
mand deposits  which  must  be  retained  as  total  reserves  and  reserves  on  hand : 


Digitized  by 


Google 


Old  Law 

New  Lam 

Total 
reeerve 

On 
8             hand 

Total 
rMe.-ves 

On 
hand 

16 

15 

15 

10 

15 

10 

13 

8 

15 

10 

10 

4 

10 

5 

10 

4 

10 

5 

10 

4 

10 

3 

10 

3 

§  198.  Tbust  Companies.  197 


Manhattan 

Brooklyn    

Other  boroughs 

Other  first  class  cities 

Second  class  cities 

Elsewhere    

Brooklyn  trust  companies  that  have  branches  in  Manhattan  are  subject 
to  the  same  requirements  as  Manhattan  trust  companies. 

Aggregate  demand  deposits  are  not  arrived  at  by  exactly  the  same  calcu- 
lation as  under  the  old  law.  See  {  3,  note  on  definition  of  "  aggregate  demand 
deposits." 

It  should  be  noted  that  under  the  old  law  the  reserves  on  hand  could  con- 
sist of  silver  certificates  or  National  bank  notes,  whereas  the  new  law  requires 
at  least  one-half  of  the  reserves  on  hand  to  consist  of  "  gold,  gold  bullion,  gold 
coin,  United  States  gold  certificates  or  United  States  notes." 

CROSS-REFERENCES.— Definitions  of  "aggregate  demand  deposits,"  "re- 
serves on  hand,"  "  reserves  on  deposit,"  "  total  reserves,"  "  reserve  depositary  " 
and  "  population,"  see  {  3. 

Assessments  for  encroachments  on  reserves,  see  {  30. 

Designation  of  reserve  depositaries,  see  §  38. 

Similar  provision  as  to  banka,  see  {  112,  as  to  private  bankers,  see  §  166. 

^  198.  Deposits  of  minors  and  trust  deposits  and  deposits  in  fha 
names  of  more  than  one  person. 

When  any  deposit  shall  be  made  by  or  in  the  name  of  any 
minor,  the  same  shall  be  held  for  the  exclusive  right  and  benefit 
of  such  minor,  and  free  from  the  control  or  lien  of  all  other  per- 
sons, except  creditors,  and  shall  be  paid,  together  with  the  interest 
thereon  to  the  person  in  whose  name  the  deposit  shall  have  been 
made,  and  the  receipt  or  acquittance  of  such  minor  shall  be  a 
valid  and  sufficient  release  and  discharge  for  such  deposit  or  any 
part  thereof  to  the  corporation.  When  any  deposit  shall  be  made 
by  any  person  describing  himself  in  making  such  deposit  as  trustee 
for  another  and  no  other  or  further  notice  of  the  existence  and 
terms  of  a  legal  and  valid  trust  than  such  description  shall  have 
been  given  in  writing  to  the  company  in  the  event  of  the  death 
of  the  person  so  described  as  trustee,  such  deposit  or  any  part 
thereof,  together  with  the  dividends  or  interest  thereon,  may  be 


Digitized  by 


Google 


198  Banking  Law.  §  199. 

paid  to  the  person  for  whom  the  deposit  was  thus  stated  to  have 
been  made.  When  a  deposit  shall  have  been  made  by  any  person 
in  the  name  of  such  depositor  and  another  person  and  in  form 
to  be  paid  to  either,  or  the  survivor  of  them,  such  deposit  there- 
upon and  any  additions  thereto  made,  by  either  of  such  persons, 
upon  the  nu^ng  thereof,  shall  become  Uie  property  of  such  per- 
sons as  joint  tenants,  and  the  same,  together  with  all  interest 
thereon,  shall  be  held  for  the  exclusive  use  of  the  persons  so 
named,  and  may  be  paid  to  either  during  the  life  time  of  both, 
or  to  the  survivor  after  the  death  of  one  of  them ;  and  such  pay- 
ment and  the  receipt  or  acquittance  of  the  one  to  whom  such 
payment  is  made,  shall  be  a  valid  and  sufficient  release  and  dis- 
charge to  said  company,  for  all  payments  made  on  account  of 
such  deposit  prior  to  the  receipt  by  said  company  of  notice  in 
writing  signed  by  any  one  of  such  joint  tenants,  not  to  pay  such 
deposit  in  accordance  with  the  terms  thereof. 

Source. —  The  first  two  sentences  are  from  former  §192.  The  remainder  is 
taken  from  former  §144,  relating  to  savings  banks. 

CROSS-REFERENCES.— Similar  provision  as  to  banks,  see  §  148;  as  to  sav- 
inge  banks,  see  f  249.     See  the  annotations  to  last  cited  section. 

§  199.  Interpleader  in  certain  actions;  costs. 

1.  In  all  actions  against  any  trust  company  to  recover  for 
moneys  on  deposit  therewith,  if  there  be  any  person  or  persons, 
not  parties  to  the  action,  who  claim  the  same  fund,  the  court  in 
which  the  action  is  pending,  may,  on  the  petition  of  such  trust 
company,  and  upon  eight  days'  notice  to  the  plaintiff  and  such 
claimants,  and  without  proof  as  to  the  merits  of  the  claim,  make 
an  order  amending  the  proceedings  in  the  action  by  making  such 
claimants  parties  defendant  thereto ;  and  the  court  shall  thereupon 
proceed  to  determine  the  rights  and  interests  of  the  several  par- 
ties to  the  action  in  and  to  such  funds.  The  remedy  provided  in 
this  section  shall  be  in  addition  to  and  not  exclusive  of  that  pro- 
vided in  section  eight  hundred  and  twenty  of  the  code  of  civil 
procedure. 

2.  The  funds  on  deposit  which  are  the  subject  of  such  action 
may  remain  with  such  trust  company  to  the  credit  of  the  action 
until  final  judgment  therein,  and  be  entitled  to  the  same  interest 
as  other  deposits  of  the  same  class,  and  shall  be  paid  by  such  trust 
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company  in  accordance  with  the  final  judgment  of  the  court;  or 
the  deposit  in  controversy  may  be  paid  into  court  to  await  the  final 
determination  of  the  action;  and  when  the  deposit  is  so  paid  into 
court  the  trust  company  shall  be  struck  out  as  a  party  to  the  action, 
and  its  liability  for  suteh  deposit  ^hall  cease. 

3.  The  costs  in  all  actions  against  a  trust  company  to  recover 
deposits  shall  be  in  the  discretion  of  the  court,  and  may  be  charged 
upon  the  fund  affected  by  the  action. 

Source.—  This  section  is  taken  from  former  §  145  relating  to  savings  banks. 

CROSS-REFERENCES. —  Simikir  provisions  as  to  banks,  see  §  11  a;  as  to 
savings  banks,  see  §  250.    See  tbB  annotations  to  last  cited  section. 

A  Trust  Company  which  agreed  to  hold  in  trust  and  pay  out  in  certain 
proportions,  Monday,  money  deposited  under  a  joint  adventure  when  sued 
by  one  of  the  parties  to  recover  the  balance,  \»  entitled  imder  Section  820  of 
the  Code  of  Civil  Procedure,  and  under  Section  190  of  the  Banking  Law,  to 
an  order  interpleading  the  other  parties  to  the  adventure  where  it  appears 
that  <the  plaintiff  hscd  broken  his  agreement  with  the  defendant,  and  that  a 
suit  has  been  brought  by  the  other  parties  for  an  accounting.  £vans  v. 
Guaranty  Trust  Co.,  187  App.  Div.  30. 

§  200.  Bate  of  interest;  effeot  of  usury. 

Eveiy  trust  company  may  take,  receive,  reserve  and  charge  on 
every  loan  and  discount  made,  or  upon  any  note,  bill  of  exchange 
or  other  evidence  of  debt,  interest  at  the  rate  of  six  per  centum 
per  annum;  and  isuch  interest  may  be  taken  in  advance,  reckoning 
the  days  for  which  the  note,  bill  or  evidence  of  debt  has  to  run. 
The  knowingly  taking,  receiving,  reserving  or  charging  a  greater 
rate  of  interest  shall  be  held  and  adjudged  a  forfeiture  of  the 
entire  interest  which  the  note,  bill  of  exchange  or  other  evidence 
of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon. 
If  a  greater  rate  of  interest  has  been  paid,  the  person  paying 
the  same  or  his  legal  representatives  may  recover  twice  the  entire 
amount  of  the  interest  thus  paid  from  the  trust  company  taking 
or  receiving  the  same,  if  such  action  is  brought  within  two  years 
from  the  time  the  excess  of  interest  is  taken.  The  purchase,  dis- 
count or  sale  of  a  bona  fide  bill  of  exchange,  note  or  other  evidence 
of  debt  payable  at  another  place  than  the  place  of  such  purchase, 
discount  or  sale  at  not  more  than  the  current  rate  of  exchange  for 
sight  draft,  or  a  reasonable  charge  for  the  collection  of  the  same, 
in  addition  to  the  interest,  shall  not  be  considered  as  taking  or 
receiving  a  greater  rate  of  interest  than  six  per  centum  per  annum. 
The  true  intent  and  meaning  of  this  •ection  is  to  place  and  con- 
tinue such  trust  companies  on  an  equality  in  the  particulars  herein 
referred  to  with  Ihe  national  banks  organized  under  the  act  of 
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oongrees  entitled  "An  act  to  provide  a  national  currency,  secured 
l^  pledges  of  United  States  bonds,  and  to  provide  for  the  circula- 
tion and  redemption  thereof,"  approved  June  the  third,  eighteen 
hundred  and  sixty-four. 

Source. —  Former  §  74  relating  to  banks,  applied  to  trust  companies  by 
former  §  186,  subd.  11. 

CROSS-REFERENCES.— For  identical  section  relating  to  banks,  see  |  114 
and  the  annotations  thereto. 

*§  201.   Interest  on  collateral  demand  loans  of  not  less  than  five 
thousand  dollars. 

Upon  advances  of  money  repayable  on  demand  to  an  amount 
not  less  than  five  thousand  dollars  made  upon  warehouse  receipts, 
bills  of  lading,  certificates  of  stock,  certificates  of  deposit,  bills  of 
exchange,  bonds  or  other  negotiable  instruments,  pledged  as  col- 
lateral security  for  such  repayment,  any  trust  company  may 
receive  or  contract  to  receive  and  collect  as  compensation  for 
making  such  advances  any  sum  which  may  be  agreed  upon  by  tiie 
parties  to  such  transaction. 

Source. —  Former  §  7®  relating  to  banks,  applied  to  trust  companies  by 
former  §  1^,  subd.  11. 

CROSS-REFERENCES.—  For  identical  section  relating  to  banks,  see  §  115 
and  the  annotations  thereto. 

§  202.   Calculation  of  earnings  for  dividend  period. 

To  determine  the  amount  of  gross  earnings  of  a  trust  company 
for  any  dividend  period  the  following  items  may  be  included: 

1.  AH  earnings  actually  received  during  such  period,  less 
interest  accrued  and  unpaid  included  in  the  last  previous  calcula- 
tion of  earnings; 

2.  Interest  accrued  and  unpaid  upon  debts  owing  to  it  secured 
by  collateral  as  authorized  by  this  article  upon  whidi  no  default 
of  more  than  one  year  exists  and  upon  corporate  stocks,  bonds, 
or  other  interest-bearing  obligations  owned  by  it  upon  which  no 
default  exists ; 

8.  The  sums  added  to  the  cost  of  securities  purchased  for  less 
than  par  as  a  result  of  amortization,  provided  the  market  value 
of  such  securities  is  at  least  equal  to  their  present  cost  as  deter- 
mined by  amortization; 

4.  Any  profits  actually  received  during  such  period  from  the 
sale  of  securities,  real  estate  or  other  property  owned  by  it ; 
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5.  Sums  recovered  on  items  previously  charged  off;  and  any 
amounts  allowed  by  the  superintendent  on  account  of  assets 
previously  disallowed  and  charged  off. 

6.  Provided  the  superintendent  of  banks  shall  have  approved, 
and  only  to  the  extent  of  such  approval,  any  increase  in  the  book 
value  of  an  office  building  owned  by  it,  which  building  or  a  portion 
thereof  is  used  by  it  as  a  place  of  business. 

To  determine  the  amount  of  net  earnings  for  such  dividend 
period  the  following  items  shall  be  deducted  from  gross  earnings: 

1.  All  expenses  paid  or  incurred,  both  ordinary  and  extraor- 
dinary, in  the  transaction  of  its  business,  the  collection  of  its 
debts,  and  the  management  of  its  affairs,  less  expenses  incurred 
and  interest  accrued  upon  its  debts  deducted  at  the  last  previous 
calculation  of  net  earnings  for  dividend  purposes; 

2.  Interest  paid,  or  accrued  and  unpaid,  upon  debts  owing 
by  it; 

3.  The  amounts  deducted  through  amortization  from  the  cost 
of  corporate  stocks,  bonds  or  other  interest-bearing  obligations 
purchased  above  par  in  order  to  bring  them  to  par  at  maturity ; 

4.  All  losses  sustained  by  it.  In  the  computation  of  such  losses 
all  debts  owing  to  it  shall  be  included  upon  which  no  interest  shall 
have  been  paid  for  more  than  two  years  or  on  which  a  judgment 
has  been  recovered  which  shall  have  remained  unsatisfied  for  two 
years ;  and  such  other  assets  as  shall  have  been  disallowed  by  the 
superintendent  of  banks,  or  by  its  board  of  directors. 

The  balance  thus  obtained  shall  constitute  the  net  earnings  of 
such  trust  company  for  such  period. 

Source. —  Former  i  28.    The  section  is  identical  with  {  116*relating  to  banks. 
See  the  annotations  to  the  latter  section. 


Surplnf  fund;  of  what  oomposed,  and  for  what  purposes  used. 

Every  trust  company  shall  create  a  fund  to  be  known  as  a  sur- 
plus fund.  Such  fund  may  be  created  or  increased  by  contri- 
butions, by  transfers  from  undivided  profits,  or  from  net  earnings. 
Such  fund  shall  up  to  twenty  per  centum  of  the  capital  of  the 
trust  company  be  used  only  for  the  payment  of  losses  in  excess  of 
undivided  profits. 

Source.— Former  {  27,  subd.  10.     The  section  is  identical  with  §  117  relat- 
ing to  banks.     See  the  annotations  to  the  latter  section. 
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§  204.  How  net  earnings  credited  for  dividend  purposes;  credits  to 
surplus  fund  and  to  undivided  profits;  dividends  to  stock- 
holders. 

When  the  net  earnings  of  a  trust  company  have  been  determined 
at  the  close  of  a  dividend  period  as  provided  in  section  two  hun- 
dred two  of  this  article,  if  its  surplus  fund  does  not  equal  twenty 
per  centum  of  the  trust  company's  capital,  one-tenth  of  such  net 
earnings  shall  be  credited  to  the  surplus  fund  or  so  much  thereof, 
less  than  one-tenth,  as  will  make  such  fund  equal  twenty  per  cen- 
tum of  such  capital.  The  balance  of  such  net  earnings,  or  the 
entire  amount  thereof  if  such  fund  equals  such  twenty  per  cen- 
tum, may  be  credited  to  the  trust  company's  profit  and  loss  ac- 
count; or,  if  its  expenses  and  losses  for  such  dividend  period  ex- 
ceed its  gross  earnings,  such  excess  shall  be  charged  to  its  profit 
and  loss  account.  The  credit  balance  of  such  account  shall  consti- 
tute the  undivided  profits  at  the  close  of  such  dividend  period,  and 
shall  be  available  for  dividends. 

The  directors  of  any  trust  company  may  annually,  semi-anually 
or  quarterly,  but  not  more  frequently,  declare  such  dividends  as 
they  shall  judge  expedient  from  such  undivided  profits.  No  trust 
company  shall  declare,  credit  or  pay  any  dividends  to  its  stock- 
holders until  it  shall  have  made  good  any  existing  impairment  of 
its  capital  and  any  existing  encroachment  on  its  reserves  required 
to  be  maintained  against  deposits. 

Source.— Former  §  27,  8ubd.  10.    The  section  is  identical  with  §  118  relating 
to  banks.     See  the  annotations  to  the  latter  section. 

§  206.  Change  of  looation. 

Any  trust  company  may  make  a  written  application  to  the 
superintendent  of  banks  for  leave  to  change  its  place  of  business 
to  another  place  in  the  same  county.  The  application  shall  state 
the  reasons  for  such  proposed  change,  and  shall  be  signed  and 
acknowledged  by  a  majority  of  its  board  of  directors  and  accom- 
panied by  the  written  assent  thereto  of  stockholders  owning  at 
least  two-thirds  in  amount  of  its  stock.  If  the  proposed  place  of 
business  is  within  the  limits  of  the  village,  borough  or  city,  if  in 
a  city  not  divided  into  boroughs,  in  which  the  principal  place  of 
business  of  the  trust  company  is  located,  such  change  may  be  made 
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upon  the  written  approval  of  the  superintendent ;  if  beyond  such 
limits,  notice  of  intention  to  make  such  application,  signed  by  the 
president  and  another  principal  officer  of  the  trust  company  shall 
be  published  once  a  week  for  two  successive  weeks  immediately 
preceding  such  application  in  a  newspaper  published  in  the  city 
of  Albany  in  which  notices  by  state  officers  are  required  by  law  to 
be  published,  and  in  a  newspaper  to  be  designated  by  the  superin- 
tendent,  published  in  the  county  in  which  the  place  of  business  of 
such  trust  company  is  located.  If  the  superintendent  shall  grant 
his  certificate  authorizing  the  change  of  location,  as  provided  in 
section  fifty  of  this  chapter,  the  trust  company  shall  cause  such 
certificate  to  be  published  once  in  each  week  for  two  successive 
weeks  in  the  newspaper  in  which  the  notice  of  application  was 
published.  When  the  requirements  of  this  section  shall  have  been 
fully  complied  with,  the  trust  company  may,  upon  or  after  the 
day  specified  in  the  certificate,  remove  its  property  and  effects  to 
the  location  designated  therein,  and  thereafter  its  principal  place 
of  business  shall  be  the  location  so  specified ;  and  it  shall  have  all 
the  rights  and  powers  in  such  new  location  which  it  possessed  at 
its  former  location. 

Source. —  Former  §  31.     The  section  is  identical  with  §  119  relating  to  banks. 
See  the  annotations  to  the  latter  section. 

§  206.  Bights  and  liabilities  of  stockholders;  who  liable  as  stock- 
holders; who  may  enforce  liability;  within  what  time 
action  must  be  oonunenced. 

The  rights,  powers  and  duties  of  stockholders  of  trust  com- 
panies shall  be  as  prescribed  in  the  general  corporation  law  and  the 
stock  corporation  law;  but  the  individual  liability  of  such  stock- 
holders for  the  contracts,  debts,  and  engagements  of  the  trust  com- 
pany and  the  time  within  which  an  action  may  be  instituted  to 
enforce  such  liability  shall  be  governed  exclusively  by  the  pro- 
visions of  this  section  and  section  eighty  of  this  chapter. 

The  stockholders  of  every  trust  company  shall  be  individually 
responsible,  equally  and  ratably  and  not  one  for  another,  for  all^ 
contracts,  debts  and  engagements  of  the  trust  company,  to  the 
extent  of  the  amount  of  their  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in  such  shares.  An 
action  to  enforce  such  liability  must  be  brought  within  six  years 
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ef ter  tbe  cause  of  actipn  tas  accrued.     The  term  '^  stockholder  " 
as  used  in  this  section  shall  apply  to: 

1.  Such  persons  as  appear  hy  the  books  of  the  trust  company 
to  be  stockholders; 

2.  Every  owner  of  stock  legal  or  equitable  although  the  same 
may  be  on  such  books  in  the  name  of  another  person,  provided, 
however,  that  such  term  shall  not  apply  to  a  person  holding  stock 
as  collateral  security  for  the  payment  of  a  debt  and  not  appearing 
by  the  books  of  the  trust  company  to  be  the  owner  and  holder 
thereof  in  his  own  right,  or  to  a  person  holding  stock  in  a  bona 
fide  fiduciary  capacity  and  not  appearing  by  the  books  of  the 
trust  company  to  be  the  owner  and  holder  thereof  in  his  own 
right  unless  such  fiduciary  shall  have  invested  the  funds  in  his 
care  in  violation  of  law  or  of  the  terms  under  which  said  funds 
are  held  by  him,  in  which  case  he  shall  be  personally  liable  as  a 
stockholder. 

No  person  who  has  in  good  faith,  and  without  any  intent  to 
evade  his  liability  as  a  stockholder,  caused  his  stock  to  be  trans- 
ferred on  the  books  of  the  trust  company  when  such  trust  company 
is  solvent  to  any  resident  of  this  state  of  full  age  previous  to  any 
defaxdt  in  the  payment  of  any  debt  or  liability  of  the  trust  com- 
pany, shall  be  subject  to  any  personal  liability  for  any  contracts, 
debts  or  engagements  of  the  trust  <5ompany. 

In  case  the  superintendent  of  banks  shall  have  taken  possession 
of  the  property  and  business  of  the  trust  company  pursuant  to 
section  fifty-seven  of  this  chapter  or  a  permanent  receiver  of  such 
trust  company  shall  have  been  appointed,  all  actions  or  proceed- 
ings to  enforce  the  liability  of  stockholders  under  this  section 
shall  be  taken  and  prosecuted  only  in  the  name  of  the  superin- 
tendent or  the  receiver,  as  the  case  may  be,  unless  the  superin- 
tendent or  receiver  shall  refuse  to  take  such  action  or  proceeding 
upon  proper  request  in  writing  made  by  any  creditor,  or  ^all 
have  failed  or  neglected  to  commence  such  action  or  proceeding 
within  sixty  days  after  the  receipt  of  such  request,  and  in  that 
event  such  action  or  proceeding  may  be  taken  by  any  creditor  of 
the  trust  company.  But  no  such  action  shall  be  brought  by  a 
creditor  until  a  judgment  diall  have  been  recovered  by  him  against 
the  trust  company  and  an  execution  thereon  shall  have  been 
yetumed  unsatisfied  in  whole  or  ift  part. 

Source.— This  section  is  identical  with  {  120  relating  to  stockholders  <^ 
banks.    See  the  annotations  to  that  section. 

In  an  action  commenced  in  1913  by  the  State  Superintendent  of  Banks 
under  former  §  10  and  §  196  of  Banking  Law,  as  against  defendants  as 
shareholders  of  the  insolvent  Carnegie  Trust  Co.  to  enforce  their  liabilities 
held  that  said  No.  196  was  binding  on  the  defendants.  Skinner  v.  Schwab 
et  al.,  188  App.  Div.  457. 
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§  S07.  AsflesBment   of   stockholder  to   make   good   impairment   of 
capital;  sale  of  stock. 

Whenever  the  superintendent  of  banks  shall  have  made  re- 
quisition upon  any  trust  company  pursuant  to  section  fifty-six  of 
this  chapter  to  make  good  the  amount  of  an  impairment  of  its 
capital,  the  directors  of  the  trust  company  shall  immediately  give 
notice  of  such  requisition  to  each  stockholder  and  of  the  amount 
of  the  assessment  which  he  must  pay  for  the  purpose  of  making 
good  such  deficiency,  by  a  written  or  printed  notice  mailed  to 
such  stockholder  at  his  place  of  residence,  or  served  personally 
upon  him.  If  any  stockholder  shall  refuse  or  neglect  to  pay  the 
assessment  specified  in  such  notice  within  sixty  days  from  the 
date  thereof,  the  directors  of  such  trust  company  shall  have  the 
right  to  sell  to  the  highest  bidder  at  public  auction  the  stock  of 
such  stockholder,  after  giving  previous  notice  of  such  sale  for 
two  weeks  in  a  newspaper  of  general  circulation  published  in  the 
county  where  the  principal  office  of  such  trust  company  is  located ; 
or  such  stock  may  be  sold  at  private  sale,  and  without  such  pub- 
lished notice,  provided,  however,  that  before  making  a  private 
«ale  thereof  an  offer  in  writing  to  purchase  such  stock  shall  first 
be  obtained,  and  a  copy  thereof  served  upon  the  owner  of  record 
of  the  stock  sought  to  be  sold  either  personally  or  by  mailing  ^ 
copy  of  auch  offer  to  such  owner  at  his  place  of  residence  or  the 
address  furnished  by  him  to  the  trust  company;  and  if,  after 
aervice  of  such  offer,  such  owner  shall  still  refuse  or  neglect  to 
pay  such  assessment  within  two  weeks  from  the  time  of  service  of 
such  offer,  the  said  directors  may  accept  such  offer  and  sell  such 
stock  to  the  person  or  persons  making  such  offer,  or  to  any  oAer 
person  or  persons  making  a  larger  offer  than  the  amount  named  in 
the  offer  submitted  to  such  stockholder ;  but  said  stock  shall  in  no 
event  be  sold  for  a  smaller  sum  than  the  valuation  put  on  it  by 
the  superintendent  in  his  determination  and  certificate,  which 
valuation  shall  not  be  less  than  the  amount  of  the  assessment  called 
for  and  the  necessary  costs  of  sale.  Out  of  the  avails  of  the  stock 
sold  the  directors  shall  pay  the  necessary  costs  of  sale  and  the 
amount  of  the  assessment  called  for  thereon.  The  balance,  if  any, 
shall  be  paid  to  the  person  or  persons  whose  stock  has  been  thus 
aold.  A  sale  of  stock  as  herein  provided  shall  effect  an  absolute 
cancellation  of  the  outstanding  certificate  or  certificates  evidencing 
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the  stock  80  sold,  and  shall  render  the  same  null  and  void  and  a 
new  certificate  or  certificates  shall  be  issued  to  the  purchaser  or 
purchasers  of  said  stock. 

Source. —  Former  {  17.  The  section  is  identical  with  f  121  relating  to  banka. 
See  the  annotations  to  the  latter  section. 

§  208.  irumber  of  directon;  classiflcation;  tenure  of  office  of  original 
directors. 

The  affairs  of  every  such  trust  company  shall  be  managed  and 
its  corporate  powers  exercised  by  a  board  of  directors  of  such 
number,  not  less  than  seven  nor  more  than  thirty^  as  shall  from 
time  to  time  be  prescribed  in  its  by-laws. 

The  persons  named  in  the  organization  certificate,  or  such  of 
them  respectively,  as  shall  become  holders  of  at  least  ten  shares  of 
such  stock,  shall  constitute  the  first  board  of  directors,  and  may 
add  to  their  number  not  exceeding  the  limit  of  thirty,  and  shall 
severally  continue  in  office  until  others  are  elected  to  fill  their  re- 
spective places.  Within  six  months  from  the  time  when  such  trust 
company  shall  commence  business,  the  first  board  of  directors  shall 
classify  themselves  by  lot  into  three  classes  as  nearly  equal  as  may 
be.  The  term  of  office  of  the  first  class  shall  expire  on  the  third 
Wednesday  of  January  next  following  such  classification.  The 
term  of  office  of  the  second  class  shall  expire  one  year  thereafter; 
and  the  term  of  office  of  the  third  class  shall  expire  two  years 
thereafter ;  provided  that  all  directors  whose  term  of  office  shall 
expire  as  heretofore  provided  shall  none  the  less  continue  in  (^ce 
until  their  successors  are  elected  as  hereinafter  provided. 

Source. —  Former  §  195.  Under  the  old  law  the  number  of  directors  waa 
"  not  less  than  thirteen.''  As  to  reason  for  reduction  of  minimum  number  to 
seven,  see  note  to  {  180. 

CROSS-REFERENCKS.— Directors  of  banks,  see  ||  122-131;  of  safe  deposit 
companies,  see  §§  324-327;  of  personal  loan  companies,  see  H  353-357;  of  sav- 
ings and  loan  associations,  see  §§  405-409;  of  land  bank,  see  {§  43(M33;  of 
credit  unions,  see  §§  464-469. 

General  provisions  as  to  corporate  directors,  see  Gen.  Corp.  Law,  §§  23-^35, 
43,  90-92,  109-111,  114;  as  to  directors  of  stock  corporations,  see  Stock  Corp. 
Law,  §1  25-35. 

Offenses  by  directors,  see  Penal  Law,  §{  290,  297,  664,  665,  668,  post. 

CHANGE  IN  NUMBER  OF  DIRECTORS  of  trust  company  governoed  by 
both  this  aection  and  Stock  Corp.  Law,  {  26,  post.  Atty.-Gen.  Rep.  (1907)  470. 


Digitized  by 


Google 


§i  209,  210.  Tbust  Companies.  207 

NEGLIGENCE  OF  DIRECTORS'.—  Duties  of  directors  and  their  liability  to 
stockholders  for  losses  caused  by  their  negligence,  discussed  at  length.  Kavan- 
augh  V.  Gould,  147  App.  Div.  281 ;  Kavanaugh  v.  Conunonwealth  Trust  Co.,  64 
Mac.  303. 

Since  the  enactment  of  {  210,  a  director  who,  after  his  election  hypo- 
thecates his  stock,  ceases  to  hold  office.    Atty.-Gen.  Rep.,  Nov.  13,  1918. 

§  206.  Annual  meeting  of  fttookholders;  notice. 

At  or  before  the  expiration  of  the  term  of  the  first  class,  and 
annually  thereafter,  a  number  of  directors  shall  be  elected  by  the 
stockholders  equal  to  the  number  of  directors  whose  term  will  then 
expire  who  shall  hold  their  offices  for  three  years  or  until  their 
successors  are  elected,  and  at  such  election,  the  stockholders  may 
fill  for  the  balance  of  the  unexpired  term  any  vacancy  which  has 
occurred  in  the  office  of  any  other  director  and  which  vacancy  has 
not  been  filled  by  the  directors  of  the  company.  Such  election 
shall  be  held  at  the  principal  place  of  business  of  the  company. 
Xotice  of  the  time  and  place  of  holding  the  stockholders'  meeting 
for  the  election  of  directors  and  for  action  upon  such  other  matters 
as  may  be  brought  before  such  meeting,  shall  be  given  by  publi- 
cation thereof  at  least  once  in  each  week  for  two  successive  weeks 
immediately  preceding  such  election,  in  a  newspaper  published  in 
the  coimty,  approved  by  the  superintendent  of  banks,  where  such 
election  is  to  be  held,  and  in  such  other  manner  as  may  be  pres- 
scribed  in  the  by-laws. 
Souice.— Former  |  195. 

CROSS-REFER£NC£S.— Similar  provision  aa  to  banke,  see  {  122  and  anno- 
tations thereto. 

§  210.  Qnalificationg  and  disqualifications  of  directors. 

Every  director  of  a  trust  company  shall  be  a  stockholder  of  thei 
trust  company  owning  in  his  own  right  at  least  ten  share  ^i  of  its 
capital  stock;  and  every  person  elected  to  be  a  director  who,  after 
such  election,  shall  hypothecate,  pledge  or  cease  to  be  the  owner  in 
his  own  right  of  the  amount  of  stock  aforesaid,  shall  cease  to  be  a 
clirector  of  the  trust  company  and  his  office  shall  be  vacant,  and  he 
shall  not  be  eligible  for  re-election  as  a  director  for  a  period  of  one 
year  from  the  date  of  the  next  succeeding  annual  meeting. 

Source.— Former  !  195.    The  last  clause  is  new. 

CROSS-REFERENCES. —  For  similar  provisions  as  to  other  corporations 
subject  to  the  Banking  Law,  see  {  123  and  cross-references  there  given. 

ALIEN  MAT  BE  DIRECTOR  of  trust  company,  provided  that  at  least  one 
director  is  a  citizen  of  the  State.  Atty.-Oen.  Rc^.  (1912)  vol.  2,  p.  20.  See 
alflo  Atty.-Gen.  Rep.  (1897)  316. 
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§  211.  Oath  of  directors. 

Each  director,  when  appointed  or  elected,  diall  take  an  oath 
that  he  will,  so  far  as  the  duty  devolves  on  him,  diligently  and 
honestly  administer  the  affairs  of  the  trust  company,  and  will  no^ 
knowingly  violate,  or  willingly  permit  to  be  violated,  any  of  the 
provisions  of  law  applicable  to  such  trust  company,  and  that  he  is 
the  owner  in  good  faith  and  in  his  own  right,  of  the  number  of 
shares  of  stodc  required  by  this  article,  subscribed  by  him  or 
standing  in  his  name  on  the  books  of  the  trust  company  and  that 
the  same  is  not  hypothecated,  or  in  any  way  pledged  as  security 
for  any  loan  or  debt,  and  in  case  of  re-election  or  re-appointment, 
that  such  stock  was  not  hypothecated,  or  in  any  way  pledged  as 
security  for  any  loan  or  debt  during  his  previous  term.  Such 
oath  shall  be  subscribed  by  the  director  making  it,  and  certified 
by  an  officer  authorized  by  law  to  administer  oaths,  and  im- 
mediately transmitted  to  the  superintendent  of  banks. 

Source. —  Former  |  195. 

CROSS-REFERENCES.— Idoitical  provision  as  to  banks,  see  S  124  and 
annotati<xis  thereto. 

Lialiffity. —  A  director  in  a  trust  company  is  summoned  to  the  same  degree 
of  care  and  prudoice  that  men  pnmipted  foy  self-interest  give  direction  to  the 
general  affairs  of  a  company  and  its  business  policy  and  have  a  general 
knowledge  of  the  conduct  of  the  business,  the  character  of  the  investments; 
a  directorship  is  not  a  mere  position  of  honor  without  responsibility;  the 
names  of  the  directors  may  give  confidence  and  attract  custom,  but  they  must 
afford  protection.  What  a  director  must  do  in  exercising  reasonable  care  is 
always  dependent  <m  the  facts.  Kavanaugh  y.  Commonw^th  Trust  Oow,  223 
N.  Y.  103,  rey'g  169  App.  Div.  905. 

§  212.  lUlvre  to  deet;  when  neaiieieB  filled  by  board. 

In  case  of  failure  to  elect  any  director  on  the  day  named,  the 
directors  whose  terms  of  office  do  not  that  year  expire  may  proceed 
to  elect  a  number  of  directors  equal  to  the  number  in  the  class 
whose  term  that  year  expires  or  such  number  as  may  have  failed 
of  reflection.  The  persons  so  elected,  together  with  the  directors 
whose  terms  of  office  shall  not  that  year  expire  shall  constitute  the 
board  until  another  election  shall  be  held  according  to  law.  Vacan- 
cies occurring  in  the  intervals  of  election  shall  be  filled  by  the 
hoard  of  directors  for  the  balance  of  the  unex][^ired  term. 

Saoice.— Former  I  196.  The  words  at  tl»  end  of  tl»  aection  **  for  the  bal- 
ance of  the  QBexpired  tenn**  are 
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§  213.  Annual  meeting  of  directors;  election  of  offloen. 

Within  fifteen  days  after  the  date  on  which  the  annual  meet- 
ing of  stockholders  is  held  its  directors  shall,  after  their  due  qualifi- 
cation, hold  a  meeting  at  which  they  shall  elect  a  president  from 
their  own  number,  a  vice-president,  and  such  other  oflScers  as  are 
required  by  the  by-laws  to  be  elected  annually. 

Source.—  New. 

GROSS-REFERENCES.— Similar  provifliona  as  to  baak8»  see  i  128. 

§  214.  Monthly    meetings    of    directors;    qnonim;    statement    to 
directors. 

The  directors  of  every  trust  company  shall  hold  a  regular  meet- 
ing at  least  once  in  each  montL  If  the  number  of  directors  neces- 
sary to  constitute  a  quorum  is  not  prescribed  in  the  certificate  of 
incorporation  or  organization  certificate,  or  in  the  by-laws,  and  no 
provision  is  made  therein  for  determining  the  same,  the  directors 
may  fix  such  number,  which  shall  not  be  less  than  one-third  of  all 
the  directors  and  in  no  case  less  than  five,  with  the  same  effect  as 
if  such  number  were  prescribed  in  the  certificate  of  incorporation 
or  organization  certificate.  The  board  of  directors  shall  by  reso- 
lution duly  recorded  in  the  minutes,  designate  an  officer  or  officers 
whose  duty  it  shall  be  to  prepare  and  submit  to  each  director  at 
each  regular  meeting  of  the  board,  or  to  an  executive  committee 
of  not  less  than  five  members  of  such  board,  a  written  statement  of 
all  the  purchases  and  sales  of  securities,  and  of  every  discount, 
loan  or  other  advance,  ii:icluding  over-drafts  and  renewals  made 
since  the  last  regular  meeting  of  the  board,  describing  the  collateral 
to  such  indebtedness  as  of  the  date  of  meeting  at  which  such  state- 
ment is  submitted;  but  such  officer  or  officers  may  omit  from  such 
statement  discounts,  loans  or  advances  including  overdrafts  and 
renewals  of  less  than  one  thousand  dollars  except  as  hereinafter 
provided.  Such  statement  shall  also  contain  a  list  giving  the  ag- 
gr^ate  of  loans,  discounts  and  advances  including  overdrafts  to 
each  individual  partnership,  unincorporated  association,  corpora- 
tion or  person  whose  liability  to  the  trust  company  has  been  in- 
creased one  thousand  dollars  or  more  since  the  last  regular  meeting 
of  the  board,  together  with  a  description  of  the  collateral  to  such 
indebtedness  held  by  the  trust  company  at  the  date  of  the  meeting 
at  which  such  statement  is  submitted.  A  copy  of  such  statement, 
together  with  a  list  of  the  directors  present  at  such  meeting,  veri- 
fied by  the  affidavit  of  the  officer  or  officers  charged  with  the  duty 
of  preparing  and  submitting  such  statement  shaU  be  filed  with  the 
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records  of  the  trust  company  within  one  day  after  such  meeting, 
and  l>e  presumptive  evidence  of  the  matters  therein  stated- 
Source. — Former  §  42,  except  the  second  sentence  which  is  from  fomnr 
§  195.  Renewals  are  included  for  the  first  time.  The  minimum  number  of 
directors  necessary  to  constitute  a  quorum  has  been  changed  from  seven  to 
five. 

CROSS-REFERENCES.— Identical  provision  as  to  banks,  see  §  129  aad 
annotations  thereto. 

§  216.  EzaminationB  by  direoton  into  affairs  of  trust  company;  may 
employ  assistants. 

It  shall  be  the  duty  of  the  board  of  directors  of  every  trofit 
company  during  the  months  of  March  or  April  and  during  the 
months  of  September  or  October  in  eadi  year  to  examine,  or  to 
cause  a  committee  of  at  least  three  of  its  members  to  examine, 
fully  the  books,  papers  and  affairs  of  the  trust  company,  and  the 
loans  and  discounts  thereof,  and  particularly  the  loans  or  dis- 
counts made  directly  or  indirectly  to  its  oflScers  or  directors,  or 
for  the  benefit  of  such  officers  or  directors  or  for  the  benefit  of 
other  corporations  of  which  such  officers  or  directors  are  also 
officers  or  directors,  or  in  which  they  have  a  beneficial  interest 
s^  stockholders,  creditors,  or  otherwise,  with  the  special  view  of 
ascertaining  their  safety  and  present  value,  and  the  value  of  the 
collateral  security,  if  any,  held  in  connection  therewith,  and  into 
such  other  matters  as  the  superintendent  of  banks  may  require. 
Such  directors  shall  have  the  power  to  employ  such  assistance  in 
making  such  examination  as  they  may  deem  necessary.  When 
a  trust  company  is  a  member  of  the  federal  reserve  system  of  the 
United  States  and  of  the  New  York  Clearing  House  Association 
thereby  becoming  subject  to  at  least  one  examination  each  year 
by  the  federal  reserve  board  and  by  the  New  York  clearing  house, 
respectively,  then  and  on  account  of  such  liability  to  such  exami- 
nation the  board  of  directors  of  such  trust  company  may  omit 
the  latter  of  the  two  examinations  provided  for  in  each  year  by 
this  section. 

Source.— Former  §  23.  The  section  is  identical  with  {  130  relating  to  banks. 
See  the  annotations  to  the  latter  section. 

Am'd  by  L.  1920,  chap.  546.    In  effect  May  8,  1920. 

§  216.   Reports  of  directors'  examinations;  penalty  for  failiire  to 
make  or  file. 

On  or  before  the  fifteenth  day  of  the  month  of  May  or  Novem- 
ber succeeding  any  examination  made  pursuant  to  the  require- 
ments of  the  last  section,  a  report  in  writing  thereof,  ewom  to  by 
the  directors  making  the  same,  shall  be  made  to  the  board  of 
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directors  of  sach  trust  compaiiy,  and  placed  on  file  in  said  trust 
company,  and  a  duplicate  thereof  filed  in  the  oflBce  of  the  super- 
intendent of  banks.  Svxsh  report  shall  particularly  contain  a 
statement  of  the  assets  and  liabilities  of  the  trust  coriipany  exam- 
ined, as  shown  by  the  books,  together  with  sudi  deductions  from 
the  assets,  and  the  addition  of  such  liabilities,  direct,  indirect, 
contingent  to  otherwise  as  such  directors  or  committee,  after  such 
examination,  may  find  necessary  in  order  to  determine  the  true 
condition  of  the  trust  company.  It  shall  also  contain  a  statement 
showing  in  detail  every  known  liability  to  such  tru^  company, 
direct,  indirect,  contingent,  or  otherwise,  of  every  oflScer  or 
director  thereof  and  of  every  corporation  in  which  any  such  oflSoer 
or  director  owns  stock  to  the  amount  of  twenty-five  per  centum 
of  the  total  outstanding  stock,  or  of  which  any  such  oflScer  or 
director  is  also  an  officer  or  director.  It  shall  also  contain  a 
statement,  in  detail,  of  loans,  if  any,  which  in  their  opinion  are 
doubtful  or  worthless,  together  with  their  reasons  for  so  regard- 
ing them;  also  a  statement  of  loans  made  on  callateral  security 
whidi  in  their  opinion  are  insufficiently  secured,  giving  in  each 
case  the  amount  of  the  loan,  the  name  and  market  value  of  the 
collateral,  if  it  has  any  market  value,  and,  if  not,  a  statement  of 
that  fact,  and  its  actual  value  as  nearly  as  possible.  Such  report 
shall  also  contain  a  statement  of  overdrafts,  of  the  names  and 
amounts  of  such  as  they  consider  worthless  or  doubtful,  and  a  full 
statement  of  such  other  matters  as  affect  the  solvency  and  sound- 
ness of  the  institution.  If  the  directors  of  any  trust  company 
shall  fail  to  make,  or  to  cause  to  be  made,  or  to  file  such  report 
of  examination  in  the  manner,  and  within  the  time  specified, 
such  trust  company  shall  forfeit  to  the  people  of  the  state  one 
hundred  dollars  for  every  day  such  report  shall  be  delayed. 

Source.-— Ponner  i  23.  The  section  is  identical  with  §  131  relating  to  banks. 
See  the  annotations  to  the  latter  section. 

§  217.  Commimlcations  from  banking:  department  must  be  gnbmitted 
to  directors  and  noted  in  minutes. 

Each  ofiicial  communication  directed  by  the  superintendent  of 
banks  or  one  of  his  deputies  to  a  trust  company  or  to  any  officer 
thereof,  relating  to  an  examination  or  investigation  conducted  by 
the  banking  department  or  containing  suggestions  or  recommenda- 
tions as  to  the  conduct  of  the  business  of  the  trust  company,  shall 
be  submitted,  by  the  officer  receiving  it,  to  the  board  of  directors 
at  the  next  meeting  of  such  board,  and  duly  noted  in  the  book 
oontaining  the  minutes  of  the  meetings  of  such  board. 

Source. —  Former  §  41.  The  section  is  identical  with  g  132  relating  to  banks. 
See  the  annotations  to  the  latter  section. 
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§  218.  Reports  to  superintendent;  penalty  for  failure  to  make. 

Within  ten  days  after  service  upon  it  of  the  notice  provided  for 
by  section  forty-two  of  this  chapter,  every  trust  company  shall 
make  a  written  report  to  the  superintendent,  which  report  shall  be 
in  the  form  and  shall  contain  the  matters  prescribed  by  the  super- 
intendent and  shall  specifically  state  the  items  of  capital,  deposits, 
specie  and  cash  items,  public  securities  and  private  securities,  real 
estate  and  real  estate  securities,  and  such  other  items  as  may  be 
necessary  to  inform  the  public  as  to  the  financial  condition  and 
solvency  of  the  trust  company,  or  which  the  superintendent  may 
deem  proper  to  include  therein,  and  shall  also  state  the  amount  of 
deposits  the  payment  of  which,  in  case  of  insolvency,  is  preferred 
by  law  or  otherwise  over  other  deposits.  Every  such  report  shall 
be  verified  by  the  oaths  of  the  president  or  vice-president  and 
another  principal  officer  of  the  trust  company  and  such  verification 
shall  state  that  the  report  is  true  and  correct  in  all  respects  to  the 
best  of  the  knowledge  and  belief  of  the  persons  verifying  it,  and 
that  the  usual  business  of  the  trust  company  has  been  transacted  at 
the  location  required  by  this  article  and  not  elsewhere.  Every  such 
report  exclusive  of  the  verification  shall,  within  thirty  days  after 
it  shall  have  been  filed  with  the  superintendent,  be  published  by 
the  trust  company  in  one  newspaper  of  the  place  where  its  princi- 
pal place  of  business  is  located,  if  there  be  one;  if  not,  then  in  the 
newspaper  published  nearest  where  such  trust  company  is  located. 

Every  such  trust  ^company  shall  also  make  such  other  special 
reports  to  the  superintendent  as  he  may  from  time  to  time  require, 
in  such  form  and  at  such  date  as  may  be  prescribed  by  him,  and 
such  report  shall,  if  required  by  him,  be  verified  in  such  manner 
as  he  may  prescribe. 

Every  such  trust  company,  which  does  not  have  an  unimpaired 
surplus  fund  equal  to  at  least  twenty  per  centum  of  its  capital 
shall,  within  ten  days  after  declaring  a  dividend,  make  a  written 
report  to  the  superintendent  stating  the  amount  of  such  dividend, 
the  amount  of  its  net  earnings  in  excess  thereof  and  the  amount 
carried  to  the  surplus  fund.  Such  report  shall  be  verified  by  the 
oath  of  the  president  or  vice-president  and  another  principal 
officer  of  the  trust  company. 

If  any  such  trust  company  shall  fail  to  make  any  report  re- 
quired by  this  Fection  on  or  before  the  day  designated  for  the 
making  thereof,  or  $hall  fail  to  include  therein  any  matter  re* 
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quired  by  the  superintendent,  such  trust  company  shall  forfeit  to 
the  people  of  the  state  the  sum  of  one  hundred  dollars  for  every 
day  that  such  report  shall  be  delayed  or  withheld,  and  for  every 
day  that  it  shall  fail  to  report  any  such  omitted  matter,  .unless 
the  time  therefor  shall  have  been  extended  by  the  superintendent 
as  provided  by  section  forty-nine  of  this  chapter.  The  moneys 
forfeited  by  this  section,  when  recovered,  shall  be  paid  into  the 
state  treasury  to  reimburse  the  state  for  the  sums  advanced  by 
it  for  the  expenses  of  the  department. 

Source. —  This  section  is  identical  with  §  133  relating  to  banks.  See  state- 
ment as  to  source  in  the  annotations  to  that  section. 

Amended  by  L.  1916,  Chap.  06.    In  effect  March  30,  1916. 
§  219.  Annual  report  of  unclaiined  deposits,  dividends  and  interest; 
publication;  penalty  for  non-compliance. 

In  the  month  of  September  in  each  year,  and  on  or  before  the? 
tenth  day  thereof,  every  trust  company  shall  make  a  written  re- 
port to  the  superintendent  of  banks,  verified  by  the  oaths  of  the 
president  or  vice-president  and  one  other  principal  officer  of  the 
trust  company,  which  report  shall  contain  a  true  and  accurate 
statement  of  all  deposits  made  with  the  trust  company  and  all 
dividends  declared  and  interest  accrued  upon  any  of  its  stock  or 
other  evidences  of  indebtedness,  which  on  the  first  day  of  August 
preceding  such  report  amounted  to  £f  ty  dollars  or  over  and  had 
remained  unclaimed  by  any  person  or  persons  authorized  to  re- 
ceive the  same  for  five  years  then  next  precMing.  Such  state- 
ment shall  set  forth  the  date  of  each  such  deposit,  its  amount  and 
the  name  and  last  known  place  of  residence  or  post-office  address 
of  the  person  making  it,  the  name  of  each  person  in  whose  favor 
and  the  time  when  any  such  dividend  may  have  been  declared  or 
any  such  interest  may  have  accrued,  its  amount,  and  upon  what 
number  of  shares  or  upon  what  amount  of  stock  or  other  evidences 
of  indebtedness  of  such  trust  company  it  was  declared  or  accrued. 
In  case  any  such  trust  company  shall  at  said  date  have  held  no 
such  unclaimed  deposits,  dividends  or  interest,  it  shall  at  the  time 
above  specified  make  a  written  report  to  the  superintendent  so 
stating,  which  report  shall  be  verified  as  hereinabove  provided. 
No  deposits,  dividends  or  interest  shall  be  deemed  unclaipie4 
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within  the  meaning  of  this  section  if  it  appears  from  the  books 
of  the  trust  company  or  from  other  written  evidence  on  file  with 
the  trust  company  that  the  person  or  persons  authorized  to  receive 
them  have  knowledge  thereof. 

Every  such  trust  company  which  reports  any  unclaimed  de- 
posits, dividends  or  interest  under  the  provisions  of  this  section 
shall  cause  to  be  published  once  in  each  week  for  two  successive 
weeks  in  a  newspaper  designated  by  the  superintendent  published 
in  the  county  and  in  the  village  or  city  in  which  such  trust  com- 
pany is  located,  if  there  be  a  newspaper  published  therein,  and  at 
least  once  in  a  newspaper  published  at  Albany  in  which  notices  by 
state  officers  are  required  to  be  published,  a  true  copy  of  such 
report,  and  shall  file  with  the  superintendent  of  banks  on  or 
before  the  first  day  of  October  in  each  year  proof  by  affidavit  of 
such  publication.  The  expense  of  such  publication  shall  be  paid 
by  the  trust  company,  but  if,  on  or  before  the  first  day  of  August 
in  that  year,  the  trust  company  shall  have. mailed,  postage  pre- 
paid, to  each  person  authorized  to  receive  any  such  unclaimed 
deposit,  dividend  or  interest,  at  his  last  known  place  of  residence 
or  post-office  address,  a  statement  showing  the  amoimt  to  which 
such  person  is  entitled  and  requesting  written  acknowledgment 
thereof,  the  trust  company  may  reimburse  itself  for  such  expense 
by  deducting  the  amoimt  thereof  from  the  sums  due  any  such 
person  or  persons  who  shall  not  have  made  written  acknowledg- 
ment before  the  filing  of  such  report  with  the  superintendent,  in 
the  proportion  that  each  such  sum  bears  to  the  aggregate  thereof* 

Any  such  trust  company  failing  to  make  any  report  or  to  file 
any  affidavit  of  publication  required  by  this  section  shall  forfeit  to 
the  people  of  the  state  the  sum  of  one  hundred  dollars  for  each 
day  such  report  or  the  filing  of  such  affidavit  of  publication  shall 
be  so  delayed  or  withheld,  unless  the  time  therefor  shall  have  been 
extended  by  the  superintendent  as  provided  by  section  forty-nine 
of  this  chapter. 

Source. —  Former  §  30.  The  section  is  identical  with  $  134  relating  to  banks. 
See  the  annotations  to  the  latter  section. 

§  220.  Liability  of  trnst  company  for  assessments  by  superintendent* 

Wbon  the  superintendent,  pursuant  to  the  powers  conferred 

on  him  by  article  two  of  this  chapter,  shall  have  levied  any  j 
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ment  upon  any  trust  company  and  shall  have  duly  notified  such 
trust  company  of  the  amount  thereof,  the  amount  66  assessed  shall 
become  a  liability  of  and  shall  be  paid  by  such  trust  company  to 
the  superintendent 

Source.  — ^New.  The  section  is  identical  with  {135  relating  to  banks.  See 
the  annotations  to  the  latter  section. 

§  221.  Preservation  of  boobi  and  records  of  trust  company. 

Every  trust  company  shall  preserve  all  its  records  of  final  entry 
including  cards  used  under  the  card  system,  and  deposit  tickets, 
for  a  period  of  -at  least  six  years  from  the  date  of  making  the  same 
or  from  the  date  of  the  last  entry  thereon. 

Source.— New.  The  section  is  identical  with  §  136  relating  to  iKUlkii  See 
the  annotations  to  the  latter  section. 

§  222.  Bestrictions  on  officers,  directors  and  employees. 

Xo  oflScer,  director,  clerk  or  other  employee  of  any  trust  comr 
pany,  and  no  person  in  any  way  interested  or  concerned  in  the 
management  of  its  aflFairs,  shall  as  individuals  discount,  or  directly 
or  indirectly,  make  any  loan  upon  any  note  or  other  evidence  of 
debt,  which  he  shall  know  to  have  been  offered  for  discount  to 
such  trust  company  and  to  have  been  refused.  Every  person 
violating  the  provisions  of  this  subdivision  shall,  for  each  offense, 
forfeit  to  the  people  of  the  state  twice  the  amount  of  the  loan 
which  he  shall  have  made. 

No  oflScer,  director,  clerk  or  other  employee  of  any  trust  conir 
pany  shall  borrow,  directly  or  indirectly,  from  the  trust  company 
with  which  he  is  connected  any  sum  of  money  without  the  written 
approval  of  a  majority  of  the  board  of  directors  thereof  filed  in 
the  office  of  the  trust  company  or  embodied  in  a  resolution  adopted 
by  a  majority  of  such  board  exclusive  of  the  director  to  whom  the 
loan  is  made;  and  in  no  event  shall  any  officer  of  a  trust  comr- 
pany  located  in  a  city  of  the  first  class  borrow  any  sum  of  money 
from  such  trust  company.  If  an  officer,  director,  clerk  or  other 
employee  of  any  trust  company  shall  own  or  control  a  majority 
of  the  stock  of  any  other  corporation  a  loan  to  that  corporation 
shall  Be  considered  for  the  purpose  of  this  subdivision  as  a  loan 
to  such  officer,  director,  clerk  or  other  employee.  None  of  the 
limitations  or  restrictions  contained  in  this  subdivision  diidl 
apply  to  loans,  discounts  or  other  extensions  of  credit  secured  by 
liberty  bonds  or  by  other  bonds  or  securities  issued  by  the  United 
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States  government  for  war  purposes,  if  the  market  value  of  such 
liberty  bonds  or  other  securities  exceeds  by  ten  per  centum  the 
amount  of  any  such  loan,  discount  or  other  extension  of  credit 
Every  person  knowingly  violating  any  provision  of  ttiis  sub- 
division shall,  for  each  offense,  forfeit  to  the  people  of  the  state 
twice  the  amount  which  he  shall  have  borrowed. 

Source. —  Former  §  27,  subd.  6  and  7.    The  section  is  identical  witli  §  189 
relating  to  banks.    See  liie  annotations  to  the  latter  section. 
Am'd  by  L.  1920,  chap.  66.    Ic  effect  March  23,  1920. 


Prohibition  against  encroachments  upon  powers  of  trust 
companies. 

No  corporation  other  than  a  trust  company  organized  under 
the  lavirs  of  tiiis  state  shall  have  or  exercise  in  this  state  the  power 
to  receive  deposits  of  money,  securities  or  other  personal  property 
from  any  person  or  corporation  in  trust,  or  have  or  exercise  in 
this  state  any  of  the  powers  specified  in  subdivisions  one,  four, 
five,  six,  seven  and  eight  of  section  one  hundred  eighty-five  of 
this  article,  nor  have  or  maintain  an  office  in  this  state  for  the 
transaction  of,  or  transact,  directly  or  indirectly,  any  such  or 
similar  business,  except  that  a  federal  reserve  bank  may  exercise 
the  powers  conferred  by  subdivision  one  of  such  section  if  author- 
ized so  to  do  by  the  laws  of  the  United  States  and  any  domestic 
corporation  legally  exercising  any  of  the  powers  conferred  by 
such  subdivision  at  the  time  this  act  takes  effect  may  continue 
to  exercise  such  powers,  and  a  trust  company  incorporated  in 
another  state  may  be  appointed  and  may  accept  appointm^it  and 
may  act  as  executor  of,  or  trustee  under,  the  last  will  and  testa- 
ment of  any  deceased  person  in  this  state,  provided  trust  com- 
panies of  this  state  are  permitted  to  act  as  such  executor  or  trus- 
tee in  the  state  where  such  foreign  corporation  has  his  domi- 
cile, and  such  foreign  corporation  shall  have  executed  and  filed 
in  the  office  of  the  superintendent  of  banks  a  written  instrument 
appointing  such  superintendent  in  his  name  of  office,  its  true 
and  lawful  attorney  upon  whom  all  process  in  any  action  or  pro- 
ceeding against  sudi  executor  or  trustee,  affecting  or  relating  to 
the  estate  represented  or  held  by  such  executor  or  trustee  or  the 
acts  or  defaults  of  such  corporation  in  reference  to  such  estate, 
with  the  same  effect  as  if  it  existed  in  this  state  and  had  been  law- 
fully served  with  process  therein,  and  shall  also  have  filed  in  the 
office  of  the  superintendent  a  copy  of  its  charter  by  its  secretary 
under  its  corporate  seal,  together  with  the  post  office  address  of 
its  principal  office. 
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No  foreign  corporation,  having  authority  to  act  as  executor  of 
or  trustee  under  the  last  will  and  testament  of  any  deceased  per- 
son, shall  establish  or  maintain  directly  or  indirectly  any  branch 
office  or  agency  in  this  state  or  shall  in  any  way  solicit  directly 
or  indirectly  any  business -as  executor  or  trustee  therein.  If  any 
such  foreign  corporation  violates  this  provision,  such  foreign  cor- 
poration shall  not  thereafter  be  appointed  or  act  as  executor  or 
trustee  in  this  state.  The  validity  of  any  mortgage  heretofore 
given  by  a  foreign  corporation  to  a  trust  company  doing  business 
within  the  foreign  domicile  of  such  mortgagor  to  secure  the  pay- 
ment of  an  issue  of  bonds  shall  not  be  affected  by  any  of  the 
provisions  of  this  section*  and  such  mortgage  shall  be  enforcible  in 
accordance  with  the  laws  of  this  state  against  any  property  covered 
thereby  within  the  state  of  New  York. 

Source. —  Former  §  186,  subd.  11.  The  exceptions  in  favor  of  federal  reserve 
banks  and  domestic  corporations  exercising  powers  conferred  by  |  185,  subd.  1, 
are  new. 

CROSS-REFERENCES. — Superintendent  as  attorney  to  accept  service  of 
process,  see  §  28. 

Prohibition  against  encroachments  upon  certain  banking  ipowers,  see  f  140. 

NO  OTHER  REQUIREMENTS  OP  FOREIGN  TRUST  COMPANIES.— Under 
the  former  law  the  Attorney-Qeneral  was  of  the  opinion  that  a  foreign  trust 
company  could  not  exercise  in  this  state  any  of  the  powers  conferred  on 
domestic  trust  companies  without  complying  with  the  provisions  of  former 
§§  14,  33-a,  33-b  and  34.  Atty.-Gen.  Rep.  (1912),  vol.  2,  p.  630;  Atty.-Gen. 
Rep.  (1905)  422.  Under  the  present  law  compliance  with  this  section  is  all 
that  is  required  of  a  foreign  trust  company. 

FOREIGN  TRUST  COMPANIES  MAY  LEND  MONEY  directly  upon  bonds 
OJid  mortgages  in  this  state.    Atty-Gen.  Rep.  (1905)  435. 

CANNOT  BE  TRUSTEE  UNDER  NEW  YORK  MORTGAGE.--A  foreign 
trust  company  is  forbidden  by  this  section  to  exercise  the  jwwers  conferred  by 
§  185,  suod.  4,  and  is  therefore  excluded  from  the  right  to  act  as  trustee  for 
the  bondholders  imder  a  mortgage  by  -a  New  York  corporation  on  lands  in  this 
state.    Atly.-Gen.  Rap.   (1907)  477. 

FOREIGN  TRUST  COMPANY  AS  EXECUTOR.— In  the  absence  of  the  ex- 
press authorization  contained  in  this  section  it  seems  that  a  foreign  trust 
company  would  not  act  as  executor  in  this  state  by  reason  of  the  prohibition 
in  Code  Civ.  Proc.,  §  2612,  against  granting  letters  testamentary  to  "  an  alien 
not  an  inhabitant  of  this  State.''    See  Matter  of  Avery,  45  Misc.  529. 

A  trust  company  of  another  state,  before  ancillary  letters  testamentary  cure 
issued  to  it  in  this  state,  must  file  with  the  Superintendent  of  Banks  the 
power  of  attorney  as  required  by  this  section.    Atty.-€ren.  Rep.,  Jan.  16,  1920. 

A  national  bank  located  in  another  State  may  act  here  in  a  limited  fidu- 
ciary capacity  without  a  deposit,  and  regardless  of  whether  the  State  in 
which  the  national  bank  does  business  requires  a  deposit  of  securities  by 
State  corporations  acting  in  a  fiduciary  capaeity.  Atty.-Gen.  Rep.,  Jan.  16, 
1920. 

This  section  prohibits  the  'exercise  by  foreign  trust  companies  in  this  state 
of  any  other  power  than  that  of  executor  or  €*U8tee  under  the  particular  pro- 
visions covered  by  it.    Atty.-Oen.  Rep.,  Dec.  13,  1920. 
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ABTICLE  VL 
Sayings  Banks. 

Section  230.  Incorporation;    qualifications    of    incorporators;    certificate    of 
organization. 

231.  Notice  of  intention  to  organize;  filing,  publication  and  service. 

232.  iSubniitting  organization  certificate  to  superintendent. 

233.  When  corporate  existence  begins;  conditions  precedent. 

234.  Initial  guaranty  fund;  agreement  and  bond  of  incorporators. 

235.  Expense  fund;  agreement  and  bond  of  incorporators. 

236.  Return  of  initial  guaranty  fund  and  expense  fund. 

237.  Return  of  previous  contributions. 

238.  Greneral  powers. 

239.  Investment  and  restrictions  thereon. 

239-a.  Investment  of  deposits,  etc,  in  judgments  against  the  State. 

240.  Restrictions  on  taking,  holding  and  conveying  real  estate. 

241.  Requirements  €is  to  mortgage  loans. 

242.  Restrictions    on    dealing    in    commodities,   exchange,    gold    and 

silver. 

243.  Restrictions  on  borrowing  money,  pledging  securities  and  issu- 

ing certificates  of  deposit. 

244.  Restrictions  on  deposit  of  funds. 

245.  Restrictions  as  to  place  of  business;  branch  offices. 

246.  Restrictions  as  to  book-entries ;  amortization  of  securities. 

247.  Restrictions  on  amount  of  deposits;   refusal  or  return  of  de- 

posits. 

248.  Regulations  and  restrictions  as  to  repayment  of  deposits;  pass- 

books. 

249.  Repayment  of  deposits  of  minors;  trust  and  joint  deposits. 

250.  Actions  to  recorer  deposits  regulated. 

251.  Available  fund. 

252.  Guaranty  fimd. 

253.  Amount  of  guaranty  fund;  how  determined. 

254.  Calculation  of  earnings  for  dividend  period. 

255.  Deductions  from  net  earnings  for  guaranty  fund. 

256.  Dividends;    accumulation    of    guaranty    fund    and    undivided 

profits. 

257.  Peroentum  of  par  value  suiplus;  how  determined. 
256.  Advertisements  of  surplus  or  guaranty  fund. 
250.  Change  of  location. 

260.  Board  of  trustees. 

261.  Oath  and  declaration  of  trustee. 

262.  By-laws. 

263.  Officers. 

264.  Meetings  of  trustees;   reports  of  officers. 

265.  Compensation  of  trustees,  officers  and  attorneys. 

266.  Increase  or  reduction  of  number  of  trustees. 
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Section  267.  Restrictions  on  trustoes  and  oflBcers. 

268.  Removal  And  forfeiture  of  office  of  trustee. 

269.  Filling  vacancies  in  board  of  trustees. 

270.  Security  from  officers  and  employees. 

271.  Pensions. 

272.  Examination  of  vouchers  and  assets  by  trustees. 

273.  Reports  to  superintendent. 

274.  Reports  of  dormant  accounts. 

275.  No  other  report  or  supervision  required. 

276.  Communications  from  bank  department. 

277.  Liability  of  savings  banks  for  assessments  by  superintendent. 

278.  Preference  of  deposits  made  by  savings  bank. 

279.  Advertisements  of   unauthorized   savings   banks;    use  of  word 

"  saving;"  school  savings. 

280.  Reduction  of  liability  to  depositors. 

281.  Charters  of  all  savings  banks  to  be  conformed  to  this  article. 

§  230.  Incorporation;  qualifications  of  incorporators;  certificate  of 
organization. 
When  authorized  by  the  superintendent  of  banks  as  provided 
by  section  twenty-three  of  this  chapter,  not  less  than  nine  or  more 
than  thirty  persons  may  form  a  corporation  to  be  known  as  a 
savings  bank.  Such  persons  must  bo  citizens  of  the  United  States 
at  least  four-fifths  of  them  must  be  residents  of  this  state,  and  at 
least  two-thirds  of  them  must  be  residents  of  the  county  where 
the  business  of  the  savings  bank  is  to  be  transacted.  They  shall 
subscribe  and  acknowledge  an  organization  certificate  in  dupli- 
cate, which  shall  specifically  state: 

1.  The  name  by  which  the  savings  bank  is  to  be  known. 

2.  The  place  where  its  business  is  to  be  transacted. 

3.  The  name,  occupation,  residence  and  post-office  address  of 
each  incorporator. 

4.  The  sums  which  each  incorporator  will  contribute  in  cash 
to  the  initial  guaranty  fund  and  to  the  expense  fund  respectively, 
as  provided  in  sections  two  hundred  thirty-four  and  two  hundred 
thirty-five  of  this  article. 

5.  A  declaration  that  each  incorporator  will  accept  the  respon- 
sibilities and  faithfully  discharge  the  duties  of  a  trustee  of  the 
savings  bank,  and  is  free  from  all  the  disqualifications  specified  in 
section  two  hundred  sixty  of  this  article. 

Source. —  Former  §  130.    Minimum  number  of  incorporators  reduced  from 
13  to  0;  for  reason,  see  note  on  reduction  of  minimum  number  of  trust  corn- 
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pany  incorporators,  f  180.  Maximum  number  lias  also  been  limited  so  aa 
to  prevent  scattering  of  possibility.  Qualification  of  residence  in  state 
comes  from  former  §  137  defining  qualifications  as  to  residence  of  trustees; 
qualification  of  residence  in  county  is  new,  as  is  also  qualification  as  to 
citizenship.    Subdivision  4  and  the  last  clause  of  subdivision  5  are  new. 

OTHER  STATUTES  AFFECTING  SAVINGS  BANKS.—  Savings  banks  are 
subject  to  all  provisions  of  the  General  Corporation  Law,  except  such  as  are 
made  inapplicable  either  expressly  or  by  necessary  implication.  (See  Gen. 
Corp.  L.,  I  321.)  But  as  they  have  no  capital  stock  (Const.  Art.  VIII,  |  4), 
they  are  not  subject  to  the  provisions  of  the  Stock  Corporation  Law. 

Exemption  of  deposits  from  taxation,  see  Tax  Law,  {  4,  post. 

Franchise  tax,  see  id.  {  189,  post. 

Credit  on  purchase  of  State  bonds,  see  id.  {  190,  post 

Recording  tax  on  mortgages,  see  id.  §{  252,  253. 

CONSTITUTIONAL  PROVISION.— Art.  VII,  f  4,  requires  the  Legisla- 
ture  to  make  uniform  all  charters  of  savings  banks  and  institutions  for  sav- 
ings; provides  that  no  such  corporation  shall  have  any  capital  stock,  that 
the  trustees  shall  have  no  interest  in  the  profits,  or  in  any  loan  or  use  of 
money  or  property  of  the  corporation. 

CROSS-REFERENCES.—  Definition  of  "  savings  bank,"  see  f  2. 

Trustees,  see  §i  260-269. 

Similar  requirements  in  regard  to  other  corporations  seeking  to  engage 
in  business  under  the  Banking  Law,  see  |  100  and  cross-references  there 
given. 

Qualifications  of  incorporators,  see  Gen.  Corp.  Law,  §  4,  post. 

Name  of  corporation,  see  Gen.  Corp.  Law,  §  6,  post. 

Change  of  name,  see  Gen.  Corp.  Law,  if  60-66,  post. 

Amended  and  supplemental  certificates  of  incorporation,  see  Gen.  Corp. 
Law,  I  7,  post. 

Lost  or  destroyed  certificates,  see  Gen.  Corp.  Law,  §  8. 

Certificate 'as  evidence,  see  Gen.  Corp.  Law,  §  9. 

Extension  and  revival  of  corporate  existence,  see  Gen.  Corp.  Law,  SS  37- 
39,  41,  post. 

False  statements  or  nunors  as  to  banking  institutions,  see  Penal  Law, 
0  303,  post. 

Only  incorporators,  who  constitute  the  first  board  of  trustees  of  a  savings 
bank,  need  be  citizens  of  the  United  States;  members  elected  thereafter  need 
not  be  citizens.    Atty.-Gen.  Rep.  July  22,  1915. 

A  aavings  bank  is  legally  organized  even  though  one,  who  signed  the  notice 
of  intention,  did  not  sign  and  execute  the  organization  certificate.  Atty.-Gen. 
Rep.,  Apr.  30,  1921. 

§  231.  Notice  of  intention  to  orsfanize ;  filin^r,  publication  and  serv- 
ice upon  existing  savings  banks. 

At  the  time  of  executing  the  organization  certificate,  the  pro- 
posed incorporators  shall  sign  a  notice  of  intention  to  organize 
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the  savings  bank,  which  shall  specify  their  names,  the  name  of 
the  proposed  corporation  and  its  location  as  set  forth  in  the  or- 
ganization certificate.  The  original  of  such  notice  shall  be  filed 
in  the  office  of  the  superintendent  of  banks  within  sixty  days  after 
the  date  of  its  execution  and  a  copy  thereof  shall  be  published  at 
least  once  a  week  for  four  successive  weeks  in  a  newspaper  desig- 
nated by  the  superintendent  as  provided  in  section  twenty  of  this 
chapter,  the  publication  to  be  commenced  within  thirty  days  after 
such  designation.  At  least  fifteen  days  before  the  organization 
certificate  is  submitted  to  the  superintendent  for  examination  as 
provided  in  the  section  next  following,  a  copy  of  such  notice  shall 
be  served  upon  each  savings  bank  organized  and  doing  business 
in  the  village,  borough  or  city,  if  in  a  city  not  divided  into  bor- 
oughs, specified  as  the  location  of  the  proposed  savings  bank,  by 
mailing  such  copy,  postage  prepaid,  to  said  savings  bank. 

Source. —  Former  §  131,  revised.  Limitation  of  time  within  which  original 
notice  must  be  filed  with  superintendent,  designation  of  newspaper  by  super- 
intendent, time  within  which  publication  must  be  commenced  after  designa- 
tion, the  savings  banks  to  be  served  with  notice  (formerly  those  organized 
and  doing  business  in  the  county)  and  the  manner  or  service  of  notice,  are 
new. 

CROS8-REFEREXCES.— Duties  of  Superintendent  upon  receipt  of  notice 
of  intention,  see  i  20. 

Similar  provision  as  to  banks,  see  §  101;  as  to  trust  companies,  see  §  181. 

^  232.  Submitting  organization  certificate  to  snperintend^t;  proof 
of  publication  and  service  of  notice  of  intention. 

After  the  lapse  of  at  least  twenty-eight  days  from  the  date  of 
the  first  due  publication  of  the  notice  of  intention  to  organize  and 
within  ten  days  after  the  date  of  the  last  publication  thereof,  the 
organization  certificate,  executed  in  duplicate,  shall  be  submitted 
for  examination  to  the  superintendent  of  banks  at  his  office  in 
Albany,  with  affidavits  showing  due  publication  and  service  of 
the  notice  of  intention  to  organize  prescribed  in  section  two  hun- 
dred thirty-one  of  this  article. 

Source. —  New.    A  substitute  for  former  |  132. 

CROSS-REFERENCES.— 8ee  the  cross-references  given  under  {  102  which 
iw  identical  with  this  8ecti<»L 
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§  233.  When  corporate  existence  begins;  conditions  precedent  to 
commencing  business. 

When  the  superintendent  shall  have  approved  the  organization 
certificate,  as  provided  in  section  twenty-three  of  this  chapter,  the 
corporate  existence  of  the  savings  bank  shall  begin,  and  it  may 
exercise  all  the  powers  necessary  to  the  completion  of  its  organi- 
zation. But  the  savings  bank  shall  transact  no  business  other 
than  that  relating  to  the  completion  of  its  organization  until : 

1.  The  incorporators  shall  have  made  the  deposit  of  the  initial 
guaranty  fund  required  by  section  two  hundred  and  thirty-four 
of  this  article,  and  if  the  superintendent  shall  so  require,  shall 
have  entered  into  the  agreement  or  undertaking  with  the  superin- 
tendent and  shall  have  filed  the  surety  bond  securing  the  same,  as 
prescribed  in  said  section. 

2.  The  incorporators  shall  have  made  the  deposit  of  the  expense 
fund  required  by  section  two  hundred  and  thirty-five  of  this 
article,  and  if  the  superintendent  shall  so  require,  shall  have 
entered  into  the  agreement  or  undertaking  with  the  superintend- 
ent and  shall  have  filed  the  surety  bond  securing  the  same,  as 
prescribed  in  said  section. 

3.  It  shall  have  transmitted  to  the  superintendent  of  banks  the 
name,  residence  and  post-office  address  of  each  officer  of  the  cor- 
poration. 

4.  The  superintendent  shall  have  duly  issued  to  it  the  authori- 
zation certificate  specified  in  section  twenty-four  of  this  chapter. 

Source.-^ Former  §§  32  and  135.  Subdivisions  1  and  2  are  new;  sub- 
division 3  is  based  on  former  §  135,  and  subd.  4  on  former  §  32. 

CROSS-REFERENCES.— For  similar  provisions  as  to  other  persons  and 
corporations  engaging  in  business  under  tbe  Banking  Law,  see  §  103  and 
cross-references  there  given. 

Forfeiture  of  corporate  rights  by  not  commencing  business,  see  §  485. 

§  234.  Initial  guaranty  fund;  agreement  of  incorporators  to  con* 
tribute;  bond. 

Before  any  savings  bank  hereafter  organized  shall  be  author- 
ized to  do  business  in  this  state,  its  incorporators  shall  create  a 
guaranty  fund  for  the  protection  of  its  depositors  against  losses 
upon  its  investments  whether  arising  from  depreciation  in  the 
market  value  of  its  securities  or  otherwise. 
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1.  Such  guaraiity  fund  shall  consist  of  payments  in  cash  made 
by  the  original  incorporators  and  of  sums  credited  thereto  from 
the  earnings  of  the  savings  bank  as  hereinafter  required. 

2.  The  incorporators  shall  deposit  to  the  credit  of  such  savings 
bank  in  cash  as  an  initial  guaranty  fund  at  least  five  thousand 
dollars.  They  shall  also  enter  into  such  agreement  or  under- 
taking with  the  superintendent  of  banks  as  trustee  for  the  de- 
positors with  the  savings  bank  as  he  may  require,  to  make  such 
further  contributions  in  cash  to  the  guaranty  fund  of  such  savings 
bank  as  may  be  necessary  to  maintain  the  solvency  of  the  savings 
bank  and  to  render  it  safe  for  it  to  continue  business.  Such 
agreement  or  undertaking  to  an  amount  approved  by  the  superin- 
tendent of  banks  shall  be  secured  by  a  surety  bond  executed  by  a 
domestic  or  foreign  corporation  authorized  by  the  superintendent 
of  insurance  to  transact  within  this  state  the  business  of  surety, 
and  shall  be  filed  in  the  banking  department  Such  agreement 
or  undertaking  and  such  surety  bond  need  not  be  made  or  fur- 
nished unless  the  superintendent  of  banks  shall  require  the  same. 

3.  Prior  to  the  liquidation  of  any  such  savings  bank,  such 
guaranty  fund  shall  not  be  in  any  manner  encroached  upon,  except 
for  losses  and  the  repayment  of  contributions  made  by  incorpo- 
rators or  trustees  as  hereinafter  provided,  until  it  exceeds  twenty- 
five  per  centum  of  the  amount  due  depositors. 

4.  The  amoimts  contributed  to  such  guaranty  fund  by  the  in- 
corporators or  trustees  shall  not  constitute  a  liability  of  the 
savings  bank,  except  as  hereinafter  provided,  and  any  losses  sus- 
tained by  the  savings  bank  in  excess  of  that  portion  of  the  guar- 
anty fund  created  from  earnings  may  be  charged  against  such 
contributions  pro  rata. 

Source.—  New. 

CROSS-REFERENCES.— Definition  of  guaranty  fund,  see  §  3. 
Return  of  contributions  to  initial  guaranty  fund,  see  §  236,  subd.  2. 
Return  of  contributions  heretofore  made,  see  §  237. 
Establishment  of  guaranty  fimd  of  existing  savings  banks,  see  §  252. 
Transferable    certificates   representing    amounts    contributed,    see    |    238, 
Babd.2. 

Right  to  dividends  thereon,  see  §  256,  subd.  3. 

Under  the  former  law,  no  statutory  provision  was  made  to  meet  the  ex- 
penses of  a  new  savings  bank  imtil  it  secured  deposits  from  which  it  could 
create  earnings,  nor  was  there  any  fund  against  which  expenses  and  losses 
15 
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could  be  charged  in  the  first  instance  so  that  dividends  might  be  paid  ah 
initio  to  depositors.  This  and  the  following  section  providing  for  an  expense 
fund  were  incorporated  for  the  purpose  of  providing  a  method  of  instituting 
a  savings  bank,  under  which  the  liability  for  such  advances  was  subordinated 
to  deposit  liabilities,  and  the  future  necessity  of  resorting  to  questionable 
expedients  was  obviated. 

§  236.  Expense  fund;  agreement  of  incorporators  to  contribute;  bond. 

Before  any  savings  bank  hereafter  organized  shall  be  authDrized 
to  do  business  in  this  state,  its  incorporators  shall  create  an  ex- 
pense fund  from  which  the  expense  of  organizing  such  savings 
bank  and  its  operating  expenses  may  be  paid  until  such  time  as 
its  earnings  are  suffieient  to  pay  its  operating  expenses  in  addition 
to  such  dividends  as  may  be  declared  and  credited  to  its  deposit- 
ors from  its  earnings. 

The  incorporators  shall  deposit  to  the  credit  of  such  savings 
bank  in  cash  as  an  expense  fund  the  sum  of  five  thousand  dollars. 
They  shall  also  enter  into  such  an  agreement  or  undertaking  with 
the  superintendent  of  banks  as  trustee  for  the  depositors  with  the 
savings  bank  as  he  may  require,  to  make  such  further  contribu- 
tions in  cash  to  the  expense  fund  of  such  savings  bank  as  may  be 
necessary  to  pay  its  operating  expenses  until  such  time  as  it  can 
pay  them  from  its  earnings  in  addition  to  such  dividends  as  may 
be  declared  and  credited  to  its  depositors.  Such  agreement  or 
undertaking,  to  an  amount  approved  by  the  superintendent  of 
banks,  shall  be  secured  by  a  surety  bond  executed  by  a  domestic 
or  foreign  corporation  authorized  by  the  superintendent  of  insur- 
ance to  transact  within  this  state  the  business  of  surety,  and 
shall  be  filed  in  the  banking  department  Such  agreement  or 
undertaking  and  such  surety  bond  need  not  be  made  or  furnished 
unless  the  superintendent  of  banks  shall  require  the  same. 

The  amounts  contributed  to  the  expense  fund  of  such  savings 
bank  by  the  incorporators  or  trustees  shall  not  constitute  a  liabil- 
ity of  such  savings  bank,  except  as  hereinafter  provided. 

Source. —  New. 

CROSS-REFERENCES.— How  expense  fund  may  be  returned,  see  S  236, 
subd.  1. 

Transferable    certificates    representing    amount    contributed,    see    {    238, 
subd.  2. 

Right  to  dividends  thereon,  see  §  256,  subd.  3. 
For  purpose  of  section  see  note  to  §  234. 
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§  236.  Return  of  initial  guaranty  fund  and  expense  fund. 

1,  Contributions  made  by  the  incorporators  or  trustees  to  the 
expense  fund  may  be  repaid  pro  rata  to  the  contributors  from 
that  portion  of  the  guaranty  fund  created  from  earnings,  when- 
ever such  payments  will  not  reduce  the  guaranty  fund  below  five 
per  centum  of  the  total  amount  due  depositors.  In  case  of  the 
liquidation  of  the  suA^ings  bank  before  such  contributions  to  the 
expense  fund  have  been  repaid,  any  contributions  to  the  expense 
fund  remaining  unexpended  after  the  payment  of  the  expenses 
of  liquidation  may  be  repaid  to  the  contributors  pro  rata. 

2.  Whenever  the  contributions  of  the  incorporators  or  trustees 
to  the  expense  fund  of  such  savings  bank  have  been  returned  to 
them,  the  contributions  made  to  the  guaranty  fund  by  incor- 
porators or  trustees  may  be  returned  to  them  pro  rata,  from  that 
portion  of  the  guaracuty  fund  created  from  the  earnings  of  the 
savings  bank,  provided  that  such  repayments  will  not  reduce  the 
earned  portion  of  the  guaranty  fund  of  such  savings  bank  below 
five  per  centum  of  the  amount  due  depositors.  In  case  of  the 
liquidation  of  the  savings  bank  before  such  contributions  to  the 
guaranty  fund  have  been  repaid,  any  portion  of  such  contribu- 
tions not  needed  for  the  payment  of  the  expenses  of  liquidation 
and  the  payment  of  depositors  in  full  and  the  repayment  of 
contributions  to  the  expense  fund  may  be  repaid  to  the  con- 
tributors pro  rata. 

Source. —  New. 

CROSS-REFERENCES.—  Initial  guaranty  fund,  see  §  234. 

£xpeii86  fund,  see  |  235. 

Transferable  certificates  representing  contributions,  see  §  238,  subd.  2. 

Return  of  contributions  heretofore  made,  see  §  237. 

See  note  to  {  234. 

§  237.  Betum  of  contributions  heretofore  made. 

Contributions  heretofore  made  by  the  incorporators  or  trustees 
of  any  savings  bank  to  pay  its  expenses  or  to  maintain  its  sol- 
vency, under  an  agreement  with  the  superintendent  of  banks  that 
such  contributions  may  be  returned  wjienever  such  return  will 
not  affect  the  solvency  of  such  savings  bank  or  render  it  unsafe 
for  it  to  continue  business,  may  be  returned  in  accordance  with 
the  provisions  of  such  agreement. 

Source. —  New. 

This  flection  wae  inserted  eo  tliat  extra-legal  expedients  Leretofore  adopte<i. 
to  protect  depositors  of  new  institutions  might  be  legalized,  and  -both  the 
savings  bank  and  contributors  to  the  funds  might  be  protected  in  the  return 
of  the  money.    See  note  to  §  234. 
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§  238.  Oeneral  powers. 

In  addition  to  the  powers  conferred  by  the  general  corporation 
law,  every  savings  bank  shall  have,  subject  to  the  restrictions  and 
limitations  contained  in  this  article,  the  following  powers: 

1.  To  receive  deposits  of  money,  to  invest  the  same  in  the 
property  and  securities  prescribed  in  section  two  hundred  and 
thirty-nine  of  this  article,  to  declare  dividends  in  the  manner  pre- 
scribed in  sections  two  hundred  and  fifty-four  to  two  hundred 
arid  fiity-six  of  this  article,  and  to  exercise  by  its  board  of  trus- 
tees or  duly  authorized  officers  or  agents,  subject  to  law,  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the  business 
of  a  savings  bank. 

2.  To  issue  transferable  certificates  showing  the  amounts  here- 
tofore or  hereafter  contributed  by  any  incorporator  or  trustee  for 
the  purpose  of  maintaining  the  solvency  of  such  savings  bank,  or 
for  the  purpose  of  paying  its  expenses.  Such  certificate  shall 
show  that  it  does  not  constitute  a  liability  of  such  savings  bank, 
except  as  hereinbefore  provided. 

3.  To  purchase,  hold  and  convey  real  property  as  prescribed  in 
sections  two  hundred  and  thirty-nine  and  two  hundred  and  forty 
of  this  article. 

4.  To  pay  depositors  a^  hereinafter  provided  and,  when  re- 
quested by  them,  by  drafts  upon  deposits  to  the  credit  of  the 
savings  bank  in  the  city  of  New  York  or  in  foreign  exchange,  and 
to  charge  current  rates  of  excbange  for  such  drafts. 

5.  To  borrow  money  for  the  purpose  of  purchasing  the  stocks 
or  bonds  on  interest  bearing  notes  or  obligations  of  the  United 
States  or,  in  an  emergency  for  the  purpose  of  repaying  depositors 
and  to  pledge  or  hypothecate  securities  as  collateral  for  any  loans 
so  obtained. 

6.  To  collect  or  protest  promissory  notes  or  bills  of  exchange 
and  remit  the  proems  of  the  collections  by  drafts  upon  deposits 
to  the  credit  of  the  savings  bank  in  the  city  of  New  York,  and 
to  charge  the  usual  rates  or  fees  for  such  collection  and  remittance 
or  such  protest 

7.  To  sell  gold  or  silver  received  in  payment  of  interest  or 
principal  of  obligations  owned  by  the  savings  bank,  or  from 
depositors  in  the  regular  course  of  business. 

8.  To  receive  as  depositary,  or  as  bailee  for  safekeeping  and 
storage,  liberty  bonds  or  other  bonds  or  securities  issued  by  the 
United  States  government  for  war  purposes  or  otherwise. 
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9.  To  all  other  acts  authorized  by  this  article. 

10.  To  receive  money  for  transmiseion  and  to  forward  the 
same  through  any  bank,  national  banking  association  or  trust 
company  incorporated  under  the  laws  of  the  state  of  New  York 
or  under  the  laws  of  the  United  States  and  having  its  principal 
I^ace  of  business  in  the  state  of  New  York  and  which  is  regu- 
larly engaged  in  the  business  of  transmitting  money,  subject  to 
the  same  regulations  and  limitations  as  are  prescribed  for  private 
bankers  in  respect  thereto  pursuant  to  sections  one  hundred  and 
sixty-seven  and  one  hundred  and  sixty-eight  of  this  chapter. 

SuM.  5  amended  by  L.  1919,  ch.  97.    In  effect  March  27,  1919. 
Subd.  8  added  by  L.  1918,  ch.  176.     In  effect  April  10,  1918. 
Stobd.  8  renumbered  9  by  L.  1918,  ch.  176.     In  effect  April  10,  1918. 
Subd.  10  added  by  L.  1921>  ch.  177.    In  effect  April  9,  1921. 

Sovioe.— Sabdiiiision  I  is  from  former  (  135  rewritten;  subd.  2  is  iiew; 
subd.  3  is  a  power  transferred  from  former  §  147 ;  subd.  4  comes  from  former 
I  152;  subd.  5  is  adapted  from  former  §  152,  but  the  power  to  borrow  is 
limited  to  the  purpose  stated,  and  the  requirements  of  the  previous  approval 
of  the  superintendent  of  banks  and  the  resolution  of  the  trustees  have  been 
transferred  -to  §  243;  subd.  6,  in  so  far  as  it  provides  for  the  manner  of 
payment  of  proceeds  of  coUections  adapted  from  former  |  152,  but  the 
power  to  collect  and  protest  notes  and  time  bills  is  not  only  new  but  was 
expressly  withheld  from  savings  banks  by  former  §  li52;  subd.  7  is  from 
former  |  152;  subd.  8  is  new. 

CROSS-REFEREKCES.— Powers  of  corporations  generally,  see  Gen.  Corp. 
Law,  IS  10,  11;  acquisition  of  real  property,  id.,  |i  13,  14.  See  note  to 
definition  of  savings  bank,  {  2. 

Power  to  make  by-laws,  see  |  262. 

Restrictions  on  power  to  borrow  money,  hypothecate  securities  or  issue 
certificates  of  deposit,  see  {  243. 

Limitation  on  amount  of  deposits,  see  |  247. 

Regulations  as  to  repayment  of  deposits,  see  S§  246,  249. 

Investments  and  loans,  see  SI  239,  240,  241  and  notes  thereto. 

Regulations  and  restrictions  as  to  dividends,  see  {  256. 

MAY  NOT  ACT  AS  TRUSTEE.— The  Banking  Law  does  not  aathorhse 
a  savings  bank  to  act  as  trustee.    Atty.-Gen.  Rep.  (1910)  853. 

It  is  beyond  the  power  of  trustees  of  savings  banks  to  authorize  the  pay- 
ment of  salaries  to  employees  of  savings  banks  while  absent  in  the  perform* 
ance  of  military  duty.    Atty.-Gen.,  May  2,  1917. 

Chapter  240  of  1918,  authorizing  corporations  of  this  state  to  co-operate 
in  the  creation  and  maintenance  of  instrumentalities  for  the  winning  of  the 
war  does  not  confer  on  savings  banks  the  power  to  make  contributions.  Atty.* 
Qen.,  May  21,  1918. 

A  savings  bank  has  no  authority  to  insure  its  employees  under  the  groap 
plan  of  life  insurance.  Atty.^Gten.  Rep.  June  27,  1919. 

Subdivision  8.  The  addition  of  subd.  8  to  |  238  by  ch.  176  of  1918,  permits 
savings  bajiks  to  act  (1)  as  gratuitous  bailees  or  (2)  as  bailees  for  hire  of 


Digitized  by 


Google 


228  Banking  Law.  §  239. 

U.  S.  bonds.  If  a  savings  bank  should  require  a  minimum  deposit  of  savings 
from  a  depositor  of  bonds,  the  bailment  is  one  for  hire,  and  the  bank  in  its 
receipt  cannot  limit  its  care  of  the  bonds  to  such  care  as  it  happens  to  exer- 
cise over  its  oMm  property  nor  can  it  excuse  itself  from  liability  for  delivering 
the  property,  held  under  a  non-negotiable  receipt  to  a  person  who  is  not  law- 
fully entitled  thereto.    Atty.-Gen.,  Juno  27,  1918. 

§  239.  Investments  of  deposits  and  gnaranty  fund  and  restrictions 
thereon. 

A  savings  bank  may  invest  the  moneys  deposited  therein,  the 
sums  credited  to  the  guarantj'^  fund  thereof  and  the  income  de- 
rived therefrom,  in  the  following  property  and  securities  and  no 
others,  and  subject  to  the  following  restrictions : 

1.  The  stocks  or  bonds  or  interest-bearing  notes  or  obligations 
of  the  United  States,  or  those  for  which  the  faith  of  the  United 
States  is  pledged  to  provide  for  the  payment  of  the  interest  and 
principal,  including  the  bonds  of  the  District  of  Columbia. 

2.  The  stocks  or  bonds  or  interest-bearing  obligations  of  this 
state,  issued  pursuant  to  the  authority  of  any  law  of  the  state. 

3.  The  stocks,  bonds  or  intere3t-bearing  obligations  of  any  state 
of  the  United  States,  upon  which  there  is  no  default  and  upon, 
which  there  has  been  no  default  for  more  than  ninety  days ;  pro- 
vided that  within  ten  years  immediately  preceding  the  invest- 
ment such  state  has  not  been  in  default  for  more  than  ninety  days 
in  the  payment  of  any  part  of  principal  or  interest  of  any  debt 
duly  authorized  by  the  legislature  of  such  state  to  be  contracted 
by  such  state  since  the  first  day  of  January,  eighteen  hundred  and 
seventy-eight. 

4.  The  stocks,  bonds,  interest-bearing  obligations,  or  revenue 
notes  sold  at  a  discount,  of  any  city,  county,  town,  village,  school 
district,  imion  free  school  district  or  poor  district  in  this  state, 
provided  that  they  were  issued  pursuant  to  law  and  that  the  faith 
and  credit  of  the  municipality  or  district  that  issued  them  are 
pledged  for  their  payment. 

5.  (a)  The  stocks  or  bonds  of  any  incorporated  city,  counly, 
village  or  town,  situated  in  one  of  the  states  of  the  United  States 
which  adjoins  the  state  of  New  York  If  at  any  time  the  indebt- 
edness of  any  such  city,  town  or  village,  together  with  the 
indebtedness  of  any  district  or  other  municipal  corporation  op 
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subdivision,  except  a  county,  which  is  wholly  or  in  part  included 
within  the  boundaries  or  limits  of  said  city,  town  or  village  less 
its  water  debt  and  sinking  fund,  or  the  indebtedness  of  any  such 
county,  less  its  sinking  fund,  shall  exceed  seven  per  centum  of  the 
valuation  of  said  city,  county,  town  or  village  for  the  purposes  of 
taxation,  its  bonds  and  stocks  shall  thereafter,  until  such  indebt- 
edness shall  be  reduced  to  seven  per  centum  of  the  valuation  for 
the  purposes  of  taxation,  cease  to  be  an  authorized  investment  for 
the  moneys  of  savings  banks. 

(b)  The  stocks  or  bonds  of  any  incorporated  city  situated  in 
any  other  of  the  states  of  the  United  States  which  was  admitted  to 
statehood  prior  to  January  first,  eighteen  hundred  and  ninety-six, 
and  which  since  January  first,  eighteen  hundred  and  sixty-one, 
has  not  repudiated  or  defaulted  in  the  payment  of  any  part  of  the 
principal  or  interest  of  any  debt  authorized  by  the  legislature  of 
any  such  state  to  be  contracted,  provided  said  city  has  a  popula- 
tion, as  shown  by  the  federal  census  next  preceding  said  invest- 
ment, of  not  less  than  forty-five  thousand  inhabitants,  and  was 
incorporated  as  a  city  at  least  twenty-five  years  prior  to  the  making 
of  said  investment,  and  has  not,  since  January  first,  eighteen  hun- 
dred and  seventy-eight,  defaulted  for  more  than  ninety  days  in  the 
payment  of  any  part  either  of  principal  or  interest  of  any  bond, 
note  or  other  evidence  of  indebtedness,  or  effected  any  compromise 
of  any  kind  with  the  holders  thereof.  But  if,  after  such  default 
on  the  part  of  any  such  state  or  city,  the  debt  or  security,  in  the 
payment  of  the  principal  or  interest  of  which  such  default  oc- 
curred, has  been  fully  paid,  refunded  or  compromised  by  the  issue 
of  new  securities  then  the  date  of  the  first  failure  to  pay  principal 
or  interest,  when  due,  upon  such  debt  or  security,  shall  be  taken 
to  be  the  date  of  such  default,  within  the  provisions  of  this  sub- 
division, and  subsequent  failures  to  pay  installments  of  principal 
or  interest  upon  such  debt  or  security,  prior  to  the  refunding  or 
final  payment  of  the  same,  shall  not  be  held  to  continue  said  de- 
fault or  to  fix  the  time  thereof,  within  the  meaning  of  this  sub- 
division, at  a  date  later  than  the  date  of  said  first  failure  in  pay- 
ment.    If  at  any  time  the  indebtedness  of  any  such  city,  together 
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with  the  indebtedness  of  any  district,  or  other  municipal  coi^ 
poration  or  subdivision  except  a  county,  which  is  wholly  or  in  part 
included  within  the  bounds  or  limits  of  said  city,  less  its  water 
debt  and  sinking  funds  shall  exceed  seven  per  centum  of  the 
valuation  of  said  city  for  purposes  of  taxation,  its  bonds  and  stocks 
shall  thereafter,  and  untU  such  indebtedness  shall  be  reduced  to 
seven  per  centum  of  the  valuation  for  the  purposes  of  taxation, 
cease  to  be  an  authorized  investment  for  the  mon^s  of  savings 
banks. 

6.  Bonds  and  mortgages  on  imincumbered  real  property  situ- 
ated in  this  state,  to  the  extent  of  sixty  per  centun/  of  tiie  ap- 
praised value  thereof.  Not  more  han  sixty-five  per  centum  of  the 
whole  amount  of  deposits  and  guaranty  fund  shall  be  so  loaned 
or  invested.  If  the  loan  is  on  unimproved  and  unproductive  real 
property,  the  amount  loaned  thereon  Aall  not  be  more  than  forty 
per  centum  of  its  appraised  valua  No  investment  in  any  bonds 
and  mortgages  shall  be  made  by  any  savings  bank  except  upon  the 
report  of  a  committee  of  its  trustees  charged  with  the  duty  of 
investigating  the  same,  who  shall  certify  to  the  value  of  the  prem- 
ises mortgaged  or  to  be  mortgaged,  according  to  their  judgment, 
and  such  report  shall  be  filed  and  preserved  among  the  records  of 
the  corporation.  For  the  purposes  of  this  subdivision  real  prop- 
erty on  which  there  is  a  building  in  process  of  construction,  which 
when  completed  will  constitute  a  permanent  improvement,  flba]! 
be  considered  improved  and  productive  real  property. 

7.  The  following  bonds  of  railroad  corporations: 

(a)  The  first  mortgage  bonds  of  any  railroad  corporation  of 
this  state,  the  principal  part  of  whose  railroad  is  located  within 
this  state,  or  of  any  railroad  corporation  of  this  or  any  other  state 
or  states  connecting  with  and  controlled  and  operated  as  a  part  of 
the  system  of  any  such  railroad  corporation  of  this  state,  and  of 
which  connecting  railroad  at  least  a  majority  of  its  capital  stock  is 
owned  by  such  a  railroad  corporation  of  this  state,  or  in  the  mort- 
gage bonds  of  any  such  railroad  corporation  of  an  issue  to  retire 
all  prior  mortgage  debt  of  such  railroad  companies  respectively; 
provided  that  at  no  time  within  five  years  next  preceding  the  date 
of  any  such  investment,  such  railroad  corporation  of  this  state  or 
such  connecting  railroad  corporation  resp^ively  shall  have  failed 
regularly  and  punctually  to  pay  the  matured  pripcipal  and  inter- 
est of  all  its  mortgage  indebtedness,  and  in  addition  thereto  r^u- 
larly  and  punctually  to  have  paid  in  dividends  to  its  stockholders 
during  each  of  said  five  years  an  amount  at  least  equal  to  four 
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per  centum  upon  all  its  outstanding  capital  stock ;  and  provided, 
further,  that  at  the  date  of  every  such  dividend  the  outstanding 
capital  stock  of  such  railroad  corporation,  or  such  connecting  rail- 
road company  respectively  shall  have  beeli  equal  to  at  least  one- 
third  of  the  total  mortgage  indebtedness  of  such  railroad  cor- 
porations respectively,  including  all  bonds  issued  or  to  be  issued 
under  any  mortgage  securing  any  bonds  in  which  such  investment 
shall  be  made.  If  by  means  of  consolidation  a  railroad  cor- 
poration shall  own  and  possess  the  properties  and  franchises 
which  prior  thereto  belonged  to  similar  corporations,  and  if  the  out- 
standing capital  stock  of  the  railroad  corporation  formed  by  such 
consolidation  shall  be  equal  to  at  least  one^hird  of  the  total  mort- 
gage indebtedness  of  such  railroad  corporation,  including  all  bonds 
issued  or  to  be  issued  under  any  mortgage  securing  any  bonds  in 
which  such  investment  shall  be  made,  and  if  during  the  five  years 
next  preceding  such  consolidation  no  one  of  the  consolidating  rail- 
road corporations  shall  have  failed  regularly  and  punctually  to 
pay  the  matured  principal  and  interest  of  all  its  mortgage  indebt- 
edness, and  if  in  addition  thereto  during  the  five  years  next  pre- 
ceding such  consolidation,  the  dividends  paid  in  cash  by  one  or 
more  of  such  consolidating  corporations  have  equaled  or  exceeded 
four  per  centum  per  annum  upon  an  amount  equal  to  the  combined 
capital  stock  of  the  consolidatihg  corporations  as  outstanding  at  the 
time  of  each  dividend  payment  during  such  five-year  period,  such 
successor  railroad  corporation  formed  by  such  consolidation  shall 
be  considered  as  having  regularly  and  punctually  paid  such  ma- 
tured principal  and  interest  and  such  dividends  equal  to  or  exceed- 
ing four  per  centum  per  annum  during  the  same  period  of  five 
years,  provided  further  that  the  amount  of  dividends  paid  in  cash 
during  each  of  such  five  years  has  equally  or  exceeded  four  per 
centum  per  annum  on  the  stock  of  the  consolidated  corporation  as 
outstanding  at  the  time  of  such  consolidation. 

(b)  The  mortgage  bonds  of  the  following  railroad  corporations: 
The  Chicago  and  Northwestern  Railroad  Company ;  Chicago,  Bur- 
lington and  Quincy  Railroad  Company,  Michigan  Central  Rail- 
road Company,  Illinois  Central  Railroad  Company,  Pennsylvania 
Railroad  Company,  Delaware  and  Hudson  (Company,  Delaware, 
Lackawanna  and  Western  Railroad  Company,  New  York, 
New   Haven    and   Hartford   Railroad    Company,    Boston    and 
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Maine  Railroad  Company,  Maine  Central  Railroad  Company, 
the  Chicago  and  Alton  Railroad  Company,  Morris  and 
Essex  Railroad  Company,  Central  Railroad  of  New  Jersey, 
Ignited  New  Jersey  Railroad  and  Canal  Company,  also  in  the 
mortgage  bonds  of  railroad  companies  whose  lines  are  leased  or 
operated  or  controlled  by  any  railroad  company  specified  in  this 
paragraph  if  said  bonds  be  guaranteed  both  as  to  principal  and 
interest  by  the  railroad  company  to  which  said  lines  are  leased 
or  by  which  they  are  operated  or  controlled.  Provided  that  at  the 
time  of  making  investments  authorized  by  this  paragraph  the  said 
railroad  corporations  issuing  such  bonds  shall  have  earned  and  paid 
regular  dividends  of  not  less  than  four  per  centum  per  annum  in 
cash  on  all  their  issues  of  capital  stock  for  the  ten  years  next  pre- 
ceding such  investment,  and  provided  the  capital  stock  of  any  said 
railroad  corporations  shall  equal  or  exceed  in  amount  one-third  of 
the  par  value  of  all  its  bonded  indebtedness ;  and  further  provided 
that  all  bonds  authorized  for  investment  by  this  paragraph  shall  be 
secured  by  a  mortgage  which  is  a  first  mortgage  on  either  the  whole 
or  some  part  of  the  railroad  and  railroad  property  of  the  company 
issuing  such  bonds,  or  that  such  bonds  shall  be  mortgage  bonds  of 
an  issue  to  retire  all  prior  mortgage  debts  of  such  railroad  com- 
pany ;  provided,  further,  that  the  mortgage  which  secures  the  bonds 
authorized  by  this  paragraph  is  dated,  executed  and  recorded  prior 
to  January  first,  nineteen  hundred  and  five. 

(c)  The  mortgage  bonds  of  the  Chicago,  Milwaukee  and  Saint 
Paul  Railway  Company,  and  the  Chicago,  Rock  Island  and  Pacific 
Railway  Company,  so  long  as  they  shall  continue  to  earn  and  pay 
at  least  four  per  centum  dividends  per  annum  on  their  outstanding 
capital  stock,  and  provided  their  capital  stock  shall  equal  or  exceed 
in  amount  one-third  of  the  par  value  of  all  their  bonded  indebted- 
ness, and  further  provided  that  all  bonds  of  either  of  said  com- 
panies hereby  authorized  for  investment  shall  be  secured  by  a 
mortgage  which  ia  a  first  mortgage  on  either  the  whole  or  some 
part  of  the  railroad  or  railroad  property  actually  in  the  possession 
of  and  operated  by  said  company,  or  that  such  bonds  shall  be  mort- 
gage bonds  of  an  issue  to  retire  all  prior  debts  of  said  railroad  com- 
pany; provided,  further,  that  the  mortgage  which  secures  the 
bonds  authorized  by  this  paragraph  is  dated,  executed  and  re- 
corded prior  to  January  first,  nineteen  hundred  and  five. 
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(d)  The  first  mortgage  bonds  of  the  Fonda,  Johnstown  and 
Gloversville  Railroad  Company,  or  in  the  mortgage  bonds  of  said 
railroad  company  of  an  issue  to  retire  all  prior  mortgage  debts  of 
said  railroad  company  and  provided  the  capital  stock  of  said 
railroad  company  shall  equal  or  exceed  in  amount  one-third  of  the 
par  value  of  all  its  bonded  indebtedness  and  provided  also  that 
such  railroad  be  the  standard  gauge  of  four  feet  eight  and  one-half 
inches,  and  in  the  mortgage  bonds  of  the  Buffalo  Creek  Railroad 
Company  of  an  issue  to  retire  all  prior  mortgage  debts  of  said  rail- 
road company,  provided  that  the  bonds  authorized  by  this  para- 
graph are  secured  by  a  mortgage  dated,  executed  and  recorded 
prior  to  January  first,  nineteen  hundred  and  five. 

(e)  The  mortgage  bonds  of  any  railroad  corporation  incorpo- 
rated under  the  laws  of  any  of  the  United  States,  which  actually 
owns  in  fee  not  less  than  five  hundred  miles  of  standard  gauge  rail- 
way exclusive  of  sidings,  within  the  United  States,  provided  that  at 
no  time  within  five  years  next  preceding  the  date  of  any  such  in- 
vestment such  railroad  corporation  shall  have  failed  regularly  and 
punctually  to  pay  the  matured  principal  and  interest  of  all  its  mort- 
gage indebtedness  and  in  addition  thereto  regularly  and  punctually 
to  have  paid  in  dividends  to  its  stockholders  during  each  of  said 
five  years  an  amount  at  least  equal  to  four  per  centum  upon  all  its 
outstanding  capital  stock;  and  provided  further  that  during  said 
five  years  the  gross  earnings  in  each  year  from  the  operations  of 
said  company,  including  therein  the  gross  earnings  of  all  railroads 
leased  and  operated  or  controlled  and  operated  by  said  company, 
and  also  including  in  said  earnings  the  amount  received  directly  or 
indirectly  by  said  company  from  the  sale  of  coal  from  mines  owned 
or  controlled  by  it,  shall  not  have  been  less  in  amount  than  five 
times  the  amount  necessary  to  pay  the  interest  payable  during  that 
year  upon  its  entire  outstanding  indebtedness,  and  the  rentals  for 
said  year  of  all  leased  lines,  and  further  provided  that  all  bonds  au- 
thorized for  investment  by  this  paragraph  shall  be  secured  by  a 
mortgage  which  is  at  the  time  of  making  said  investment  or  was 
at  the  date  of  the  execution  of  said  mortgage  (one)  a  first  mort- 
gage upon  not  less  than  seventy-five  per  centum  of  the  railway 
owned  in  fee  by  the  company  issuing  said  bonds  exclusive  of  sid- 
ings at  the  date  of  said  mortgage  or  (two)  a  refunding  mortgage 
issued  to  retire  all  prior  lien  mortgage  debts  of  said  company  out- 
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standing  at  the  time  of  said  investment  and  covering  at  least  sev- 
enty-five per  centum  of  the  railway  owned  in  fee  by  said  company 
at  the  date  of  said  mortgage.  But  no  one  of  the  bonds  so  secured 
shall  be  a  legal  investment  in  case  the  mortgage  securing  the  same 
shall  authorize  a  total  issue  of  bonds  which  together  with  all  out- 
standing prior  debts  of  said  company,  after  deducting  therefrom  in 
case  of  a  refunding  mortgage,  the  bonds  reserved  under  the  provi- 
sions of  said  mortgage  to  retire  prior  debts  at  maturity,  shall  ex- 
ceed three  times  the  outstanding  capital  stock  of  said  company  at 
the  time  of  making  said  investment.  And  no  mortgage  is  to  be  re- 
garded as  a  refunding  mortgage,  under  the  provisions  of  this  para- 
graph, unless  the  bonds  which  it  secures  mature  at  a  later  date  than 
any  bond  which  it  is  given  to  refund,  nor  unless  it  covers  a  mile- 
age at  least  twenty-five  per  centum  greater  than  is  covered  by  any 
one  of  the  prior  mortgages  so  to  be  refunded. 

(f)  Any  railway  mortgage  bonds  which  would  be  a  legal  in- 
vestment under  the  provisions  of  paragraph  (e)  of  this  subdi- 
vision, except  for  the  fact  that  the  railroad  corporation  issuing 
said  bonds  actually  owns  in  fee  less  than  five  hundred  miles  of 
road,  provided  that  during  five  years  next  preceding  the  date 
of  any  such  investment  the  gross  earnings  in  each  year  from 
the  operations  of  said  corporation,  including  the  gross  earnings 
of  all  lines  leased  and  operated  or  controlled  and  operated  by 
it,  shall  not  have  been  less  than  ten  million  dollars. 

(g)  The  mortgage  bonds  of  a  railroad  corporation  described 
in  the  foregoing  paragraph  (e)  or  (f )  or  the  mortgage  bonds  of 
a  railroad  owned  by  such  corporation,  assumed  or  guaranteed 
by  it  by  endorsement  on  said  bonds,  provided  said  bonds  are  prior 
to  and  are  to  be  refunded  by  a  general  mortgage  of  said  corpo- 
ration the  bonds  secured  by  which  are  made  a  legal  investment 
under  the  provisions  of  said  paragraph  (e)  or  (f )  ;  and  provided, 
further,  that  said  general  mortgage  covers  all  the  real  property 
upon  which  the  mortgage  securing  said  underlying  bonds  is  a 
lien. 

(h)  Any  railway  mortgage  bonds  which  would  be  a  legal  in- 
vestment under  the  provisions  of  paragraph  (e)  or  (g)  of  this 
subdivision  except  for  the  fact  that  the  railroad  corporation  is- 
suing said  bonds  actually  owns  in  fee  less  than  five  hundred 
miles  of  road,  provided  the  payment  of  principal  and  interest 
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of  said  bonds  is  guaranteed  by  endorsement  thereon  by,  or  pro- 
vided said  bonds  have  been  assumed  by,  a  corporation  whose  first 
mortgage  is,  or  refunding  mortgage  bonds  are,  a  legal  investment 
under  the  provisions  of  paragraph  (e)  or  (f )  of  this  subdivision. 
But  no  one  of  the  bonds  so  guaranteed  or  assumed  shall  be  a  legal 
investment  in  ease  the  mortgage  securing  the  same  shall  authorize 
a  total  issue  of  bonds  which,  together  with  all  the  outstanding 
prior  debts  of  the  corporation  making  said  guarantee  or  so  as- 
suming said  bonds,  including  therein  the  authorized  amount  of 
all  previously  guaranteed  or  assumed  bond  issues,  shall  exceed 
three  times  the  capital  stock  of  said  corporation,  at  the  time  of 
making  said  investment. 

(i)  The  first  mortgage  bonds  of  a  railroad  the  entire  capital 
stock  of  which,  except  shares  necessary  to  qualify  directors,  is 
owned  by,  and  which  is  operated  by  a  railroad  whose  last  issued 
refunding  bonds  are  a  legal  investment  under  the  provisions  of 
paragraph  (a),  (e),  or  (f)  of  this  subdivisions,  provided  the 
payment  of  principal  and  interest  of  said  bonds  is  guaranteed 
by  endorsement  thereon  by  the  company  so  owning  and  operating 
said  road,  and  further  provided  the  mortgage  securing  said  bonds 
does  not  authorize  an  issue  of  more  than  twenty  thousand  dollars 
in  bonds  for  each  mile  of  road  covered  thereby.  But  no  one  of  the 
bonds  so  guaranteed  shall  be  a  legal  investment  in  case  the  mort- 
gage securing  the  same  shall  authorize  a  total  issue  of  bonds 
which  together  with  all  the  outstanding  prior  debts  of  the  com- 
pany making  said  guarantee,  including  therein  the  authorized 
amount  of  all  previously  guaranteed  bond  issues,  shall  exceed 
three  times  the  capital  stock  of  said  company,  at  the  time  of 
making  said  investment. 

"  Bonds  which  have  been  or  shall  become  legal  investments  for 
savings  banks  under  any  of  the  provisions  of  this  section  shall 
not  be  rendered  illegal  as  investments,  though  the  property  upon 
which  they  are  secured  has  been  or  shall  be  conveyed  to  another 
corporation,  and  though  the  railroad  corporation  which  issued 
or  assumed  said  bond  has  been  or  shall  be  consolidated  with 
another  railroad  corporation,  if  the  consolidated  or  purchasing 
corporation  shall  assume  the  payment  of  said  bonds  and  shall 
continue  to  pay  regularly  interest  or  dividends  or  both  upon  the 
securities  issued  against,  in  exchange  for  or  to  acquire  the  stock 
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of  the  company  consolidated  or  the  property  purchased  or  upon 
securities  subsequently  issued  in  exchange  or  substitution  there- 
for, to  an  amount  at  least  equal  to  four  per  centum  per  annum 
upon  the  capital  stock  outstanding  at  the  time  of  such  consolida- 
tion or  purchase  of  said  corporation  which  has  issued  or  assumed 
such  bonds. 

Not  more  than  twenty-five  per  centum  of  the  assets  of  any 
savings  bank  shall  be  loaned  or  invested  in  railroad  bonds,  and 
not  more  than  ten  per  centum  of  the  assets  of  any  savings  bank 
shall  be  invested  in  the  bonds  of  any  one  railroad  corporation 
described  in  paragraph  (a)  of  this  subdivision,  and  not  more 
than  five  per  centum  of  such  assets  in  the  bonds  of  any  other 
railroad  corporation.  In  determining  the  amount  of  the  assets 
of  any  savings  bank  under  the  provisions  of  this  subdivision 
its  securities  shall  be  estimated  in  the  manner  prescribed  for 
determining  the  per  centum  of  par  value  surplus  by  section  two 
hundred  and  fifty-seven  of  this  article. 

Street  railroad  corporations  shall  not  be  considered  railroad 
corporations  within  the  meaning  of  this  subdivision. 

The  time  during  which  any  railroad  is  operated  by  the  govern- 
ment of  the  United  States  under  the  provisions  of  an  act  of  con- 
gress approved  August  twenty-ninth,  nineteen  hundred  and  six- 
teen, an  act  of  congress  approved  March  twenty-first,  nineteen 
hundred  and  eighteen,  or  any  other  act  or  acts  of  the  congress  of 
tiie  United  States,  and  two  years  thereafter,  and  the  earnings 
made  and  dividends  paid  during  said  time  and  said  two  years 
thereafter  shall  not  be  taken  into  consideration  in  deterimning 
whether  the  bonds  of  the  railroad  corporation  comply  with  any  of 
the  provisions  of  this  section.  Any  railroad  corporation,  which^ 
at  the  time  that  the  operation  of  its  railroad  by  the  government 
of  the  United  States  under  the  provisions  of  such  act  or  acts 
began,  had  complied  with  the  provisions  of  paragraph  e  of  this 
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subdivision  for  one  or  more  years  next  preceding  the  commence- 
ment of  such  government  operation  and  control  shall  be  entitled 
to  include  in  computing  the  period  of  five  years  prescribed  by  the 
provisions  of  said  paragraph  e  each  year  a  portion  of  which  its 
railroad  shall  have  been  operated  by  the  government  of  the  United 
States  under  the  provisions  of  such  act  or  acts  and  the  two  years 
succeeding  the  termination  of  such  operation,  in  determining 
whether  such  corporation  has  complied  with  the  provisions  of  said 
paragraph  e  each  year  for  five  years  as  required  by  said  para- 
graph. Except  as  hereinbefore  provided,  whenever  a  reference 
is  made  in  this  subdivision  to  a  period  of  five  years  preceding  the 
date  of  an  investment  in  the  bonds  of  any  railroad  corporation, 
such  period  shall  be  deemed  exclusive  of  any  time  during  which 
the  property  of  such  railroad  corporation  has  been  operated  by 
the  government  of  the  United  States  under  the  provisions  of  such 
act  or  acts  and  of  the  two  years  succeeding  the  termination  of  such 
operation.  Any  bonds  acquired  prior  to  the  passage  of  this 
amendment  and  at  any  time  hereafter  which  comply  with  the 
provisions  of  this  section  as  amended  may  so  long  as  they  con- 
tinue to  comply  herewith  be  retained  as  investments  authorized 
by  law. 

8.  (a)  Promissory  notes  payable  to  the  order  of  the  savings 
bank  upon  demand,  secured  by  the  pledge  and  assignment,  if 
necessary,  of  the  sitocks  or  bonds  or  any  of  them  enumerated  in 
subdivisions  one,  two,  three,  four,  five  and  ten  of  this  section  or 
by  the  railroad  bonds  or  any  of  them  mentioned  and  described  in 
subdivision  seven  of  this  section,  but  no  such  loan  shall  exceed 
ninety  per  centum  of  the  cash  market  value  of  such  securities 
so  pledged.  Should  any  of  the  securities  so  held  in  pledge  depre- 
ciate in  value  after  the  making  of  such  loan,  the  savings  bank 
shall  require  an  immediate  payment  of  such  loan  or  of  a  part 
thereof  or  additional  security  therefor,  so  that  the  amount  loaned 
thereon  shall  at  no  time  exceed  ninety  per  centum  of  the  market 
value  of  the  securities  so  pledged  for  sudi  loan. 
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(b)  Promissory  notes  made  payable  to  the  order  of  the  savings 
bank  upon  demand  by  a  savings  and  loan  association  of  this  state 
which  has  been  incorporated  for  three  years  of  more  and  has  an 
accumulated  capital  of  at  least  fifty  thousand  dollars. 

(c)  Promissory  notes  made  payable  to  the  order  of  the  sav- 
ings bank  within  ninety  days  from  the  date  thereof  secured  by  the 
assignment  and  pledge  to  it  of  one  or  more  first  mortgages  on  real 
estate  situated  in  the  state  of  New  York,  provided  that  the  amount 
of  any  such  note  is  not  in  excess  of  sixty  per  centum  of  the 
appraised  value  in  the  case  of  improved  real  estate,  or  forty  per 
centum  in  the  case  of  unimproved  or  unproductive  real  estate,  of 
the  property  or  properties  mortgaged ;  that  the  amount  of  any  such 
loan  shall  not  exceed  seventy-five  per  centum  of  the  principal  sum 
secured  by  said  mortgage  or  mortgages;  that  the  value  of  said 
properties  has  been  certified  in  accordance  with  the  provisions  of 
subdivision  six  of  this  section;  that  the  assignment  of  each  of  such 
mortgages  has  been  recorded  in  the  proper  offices  and  the  pro- 
visions of  section  two  hundred  forty-one  of  this  chapter  with 
reference  to  the  title  of  the  property  and  the  insurance  upon  the 
buildings,  covered  by  such  mortgage  or  mortgages,  shall  have  been 
fully  complied  with.  Such  loans  shall  be  considered  mortgage 
loans  and  the  amount  thereof  together  with  all  direct  loans  by  any 
such  savings  bank  upon  bonds  and  mortgages  shall  not  exceed 
sixty-five  per  centum  of  the  whole  amount  of  the  deposits  and  the 
guaranty  fund  of  any  such  savings  banL 

(d)  Promissory  notes  made  payable  to  the  order  of  the  savings 
bank  within  ninety  days  from  the  date  thereof,  secured  by  the 
pledge  and  assignment  of  the  passbook  of  any  savings  bank  in  the 
state  of  New  York  as  collateral  security  for  the  payment  thereof. 
No  such  loan  shall  exceed  ninety  per  centum  of  the  balance  due 
the  holder  of  such  passbook  as  shown  therein. 
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9.  Real  estate  as  follows: 

(a)  A  plot  whereon  there  is  or  may  be  erected  a  building  or 
buildings  suitable  for  the  convenient  transaction  of  the  business  of 
the  savings  bank^  from  portions  of  which  not  required  for  its  own 
use  a  revenue  may  be  derived. 

(b)  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  business. 

(c)  Such  as  it  shall  purchase  at  sales  under  judgments^  decrees 
or  mortgages  held  by  it 

The  trustees  of  a  savings  bank  shall  not  be  held  liable  for  in- 
vesting in  state  or  municipal  bonds  named  in  the  last  list  fur- 
nished by  the  superintendent  of  banks  pursuant  to  section  fifty- 
two  of  article  two  of  this  chapter,  or  in  any  railroad  bonds  men- 
tioned in  such  list,  which  have  been  legally  issued  and  properly 
executed,  unless  such  savings  bank  shall  have  been  notified  by 
the  superintendent  of  banks  that,  in  his  judgment,  such  bonds  do 
not  conform  or  have  ceased  to  conform  to  the  provisions  of  this 
section. 

10.  Bonds  of  the  land  bank  of  the  state  of  New  York 

11.  Bankers'  acceptances  and  bills  of  exchange  of  the  kind  and 
maturities  made  eligible  by  law  for  purchase  in  the  open  market  1^ 
federal  reserve  banks,  provided  the  same  are  accepted  by  a  bank, 
national  banking  association  or  trust  company,  incorporated  under 
the  laws  of  the  state  of  New  York  or  under  the  laws  of  the  United 
States  and  having  its  principal  place  of  business  in  the  state  of  New 
York.  Not  more  than  twenty  per  centum  of  the  assets  of  any 
savings  bank  less  the  amount  of  the  available  fund  held  pursuant 
to  the  provisions  of  section  two  hundred  fifty-one  of  this  chapter, 
shall  be  invested  in  such  acceptances.  The  aggregate  amount  of 
the  liability  of  any  bank,  national  banking  association  or  trust 
company  to  any  savings  bank  for  acceptances  held  by  such  savings 
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bank  and  deposits  made  with  it  shall  not  exceed  twenty-five  per 
centum  of  the  paid-up  capital  and  surplus  of  such  bank,  national 
banking  association  or  trust  company  and  not  more  than  five  per 
centum  of  the  aggregate  amount  credited  to  the  depositors  of  any 
savings  bank  shall  be  invested  in  the  acceptances  of  or  deposited 
with  a  bank,  national  banking  association  or  trust  company  of 
which  a  trustee  of  such  savings  bank  is  a  director. 

Soura^FonDer  §§  14»,  147,  150. 

Last  paragraph  of  subd.  7  add«d  by  L.  1019,  ch.  160.    In  effect  Apr.  9,  1919. 

Siibd.  5  amended  and  5  (a)  added  by  L.  1918  ch.  96.  In  effect  March  27, 
1918. 

Subd.  6  amended  by  L.  1919,  ch.  647.    In  effect  June  23,  1919. 

Subdivision  7a,  amended  by  L.  1916,  chap.  616.  In  effect  May  4,  1916. 
The  amendmoit  of  1916  added  the  last  sentence  to  subdivision  7a. 

Subdivision  7(1)  amended  by  L.  1920,  chap.  718.    In  effect  May  11,  1920. 

Subd.  8  (a)  amended  and  wibd.  10  added  by  U  1916,  chap.  363.  In  effect 
May  1, 1916. 

Subds.  8  (c)  and.fd)  added  by  L.  1918,  ch.  95.    In  effect  March  27,  1918. 

Subd.  11  added  by  L.  1918,  ch.  270.  Am'd  by  L.  1920,  chap.  717-  In  effect 
May  11,  1920. 

The  language  of  the  first  sentence  is  based  upon  the  first  sentence  of 
former  §  146,  with  the  addition  of  the  words  "  the  sums  credited  to  the 
guaranty  fund  thereof,'*  and  "in  the  following  property  and  securities  and 
no  others;  and  subject  to  the  following  restrictions."  This  sentence  and 
subdivision  8  supersede  the  first  sentence  of  former  S  160  relating  to  loans 
on  personal  security. 

Subdivisions  1  and  2  are  subdivisions  1  and  2  of  former  §  146,  adopted 
without  change. 

Subdivision  3  supersedes  former  8  146,  subd.  3,  the  provisions  of  which 
are  materially  amended  and  condensed.  This  former  subdivision  was  the 
result  of  l^ielation  designed  to  include  certain  specific  issues  of  state  bonds 
among  the  investments  authorized.  The  present  subdivision  makes  all  state 
bonds  subject  to  the  same  requirements.  The  present  proviso  that  the  state 
shall  not  have  been  in  default  on  any  debt  authorized  by  the  legislature 
to  be  contracted  by  the  state  since  January  Ut,  1878,  is  designed  to  make 
available  as  investments  the  bonds  of  southern  states  which  may  have 
defaulted  in  the  payment  of  debts  contracted  during  the  "reconstruction 
period  "  after  the  Civil  War. 

Subdivision  4  is  former  |  146,  subd.  4,  amended  so  as  to  include  revenue 
notes  sold  at  a  discount. 

Subdivision  5  is  former  S  146,  subd.  6,  adopted  without  change,  except 
that  the  clause  at  the  end  "  but  the  superintendent  of  banks  may,  in  his 
discretion,  require  any  savings  bank  to  sell  su<^  bonds  or  stocks  of  said 
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city,  as  may  have  been  purchased  prior  to  said  increase  of  debt,"  has  been 
transferred  to  §  55. 

Subdivision  6  includes  the  first  four  sentences  of  former  $  146,  subd.  6, 
without  substantial  change,  except  the  addition  of  the  words  "  and  guaranty 
fund  "  in  the  second  sentence. 

Subdivision  7  includes  all  of  subdivision  6  of  former  |  146  except  the 
first  four  sentences,  the  intention  being  merely  to  place  in  a  separate  sub- 
division the  provisions  relating  to  railroad  bonds.  No  substantial  change 
is  made  in  the  text. 

Subdivision  8  is  adopted  from  former  §  148  which  permitted  such  loans 
from  the  available  fund.    See  note  to  §  251. 

Subdivision  9  supersedes  subdivision  7  of  former  f  146  and  adopts  parts 
of  former  {  147  without  substantial  change. 

The  last  paragraph  of  the  section  is  new. 

CROSS-REFEKENCES.— Duty  of  superintendent  to  furnish  list  of  legal 
investments,  see  {  52;  to  furnish  estimated  market  value  of  bonds,  see  §  53; 
to  determine  valuation  of  securities  in  arrears  of  interest,  see  §  54. 

When  superintendent  may  require  sale  of  securities,  see  {  55. 

Duty  of  trustees  to  make  investments,  see  §  251. 

Bestrictions  on  taking  and  holding  real  estate,  see  §  240. 

Requirements  as  to  mortgage  loans,  insurance  of  buildings  and  recording 
of  mortgages,  see  §  241. 

Method  of  carrying  investments  on  books,  see  f  246. 

Amortization  of  securities,  see  §  246. 

Criminal  liability  of  trustees  for  unlawful  investments,  see  Penal  Law, 
i  296,  post. 

General  Ck)rporation  Law,  S§  13  and  14,  relating  to  the  acquisition  of 
real  property,  are  excluded  by  this  section  from  application  to  savings 
banks. 

LIABILITY  OF  TRUSTEES.— Trustees  of  a  savings  bank  are  under  a 
positive  duty  to  see  to  it  that  the  funds  of  the  bank  are  not  invested  con- 
trary to  law,  and  a  disregard  of  that  obligation  renders  the  trustees  per- 
sonally liable.  Paine  v.  Bamum,  59  How.  Pr.  303;  Paine  v.  Mead,  59  How* 
Pr.  318;  Hun  v.  Gary,  82  N.  Y.  65. 

This  rule  is  now  qualified  by  the  last  paragraph  of  §  239. 

When  a  loss  sustained  by  a  savings  bank  through  the  illegal  purchase  by 
the  trustees  of  certain  bonds  of  a  foreign  state  has  been  made  good  by  third 
persons  who  gave  their  obligations  to  the  bank  in  compliance  with  a  require- 
ment imposed  by  the  superintendent  as  a  condition  of  permitting  the  bank 
to  continue  in  business,  the  trustees  are  released  from  liability  to  the  bank. 
Hun  V.  Van  Dyck,  26  Hun  567,  aff'd  92  N.  Y.  660. 

DEPRECIATION  OF  SECURITY. —  A  savings  bank  cannot  legally  retain 
and  continue  an  investment  which  though  legal  when  made  has  become  illegal 
by  reason  of  the  changed  condition  and  character  of  the  security.  In  such 
a  case  the  superintendent  of  banks  had  power,  imder  the  former  Banking 
Law,  to  require  the  bank  to  dispose  of  the  security.  The  manner  of  making 
the  change  of  investment  rests  in  his  sound  discretion,  but  the  power  should 
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be  so  exercised  as  to  prevent  loss  or  embarrassment  in  the  business  of  the 
bank.     Atty.-Gen.  Rep.   (1908)   371. 
This  is  now  covered  by  §  55. 

UNAUTHORIZED  SECURITY  ACCEPTED  AS  PAYMENT.— A  savings 
bank  may  accept  in  payment  of  a  debt  securities  not  authorized  by  statute 
as  investments.    Rome  Savings  Bank  v.  Krug,  102  N.  Y.  331. 

SUBDIVISION  3 

To  fulfill  the  requirements  of  the  statute  the  bonds  or  obligations  must 
not  only  be  issued  by  a  State,  but  must  be  obligations  of  the  State  for 
which  the  credit  of  the  State  is  pledged.    Atty.-Gen.  Rep.  ( 1909)  730. 

The  bonds  of  the  Board  of  Commissioners  of  the  Port  of  New  Orleans  are 
not  legal  investments  for  savings  banks.  Atty.-€kn.  Rep.  (1909)  730;  Atty.- 
Gen.  Rep.   (1911),  vol.  2,  p.  611. 

A  state's  resistance  of  the  payment  of  its  bonds  on  the  ground  that  the 
Constitution  did  not  authorize  the  creation  of  the  debt  is  not  a  default  in 
payment  within  the  meaning  of  the  statute.    Atty.-Gen.  Rep.  (1892)  64. 

That  ten  years  have  not  elapsed  since  the  admission  of  a  state  to  the 
Union  does  not  prevent  its  bonds  from  being  authorized  investments,  if 
since  becoming  a  State  it  has  never  defaulted  in  the  payment  of  any  of  its 
obligations.    Atty.-GJen.  Rep.   (1909)   728. 

In  1891  the  Attorney-General  gave  his  opinion  that  the  bonds  of  the  State 
of  Minnesota  would  not  be  legal  investments  for  savings  banks  until  all  of 
the  bonds  issued  in  1853  and  known  as  '^  Minnesota  State  Railroad  Bonds  "  had 
been  cancelled  or  the  State  had  been  released  from  liability  thereon.  Attv.- 
Gen.  Rep.    (1891)    260. 

Where  the  State  is  restrained  by  injimction  from  paying  the  interest,  this 
does  not  constitute  a  default.  Op.  Atty.-Gen.,  Feb.  19,  1915. 

Bonds  of  the  territory  of  Hawaii  are  legal  investments  for  the  savings 
banks  of  this  State.      Atty.-Gen.,  August  10,  1914. 

The  following  State  bonds,  according  to  the  rulings  of  the  Attorney-Gen- 
eral, are  l^al  investments  for  savings  banks  in  this  State:  Bonds  of  the 
State  of  Colorado,  Atty.-Gen.  Rep.  (1892)  64;  bonds  of  the  State  of  Okla- 
homa, Atty.-Gen.  Rep.  (1909)  728;  bonds  of  the  State  of  New  Mexico  issued 
pursuant  to  an  act  of  the  legislature  approved  June  1,  1912,  Atty.-Gen. 
Rep.  (1913),  vol.  2,  p.  391;  the  refimding  bonds  of  the  State  of  Tennessee 
issued  pursuant  to  the  act  of  the  Greneral  Assembly  approved  February  21, 
1913,  Atty.-Gen.  Rep.    (1913),  vol.  2,  p.  158. 

Bonds  or  certificates  of  indebtedness  of  the  Ohio  State  University,  if  IssuckI 
in  conformity  to  the  statutes  of  Ohio,  are  "  interest  bearing  obligations  "  of 
that  State,  and  are  legal  investments  for  savings  banks.  Atty.-Gen.  Rep. 
(1892)    265. 

In  1912  the  Attorney-General  gave  his  opinion  that  the  bonds  of  the  State 
of  Louisiana  were  not  legal  investments  for  savings  banks,  because  that 
State  had  defaulted  in  the  payment  of  certain  of  its  obligations  known  as 
**  baby  bonds."  Atty.-Gen.  Rep.  ( 1912)  346.  But  later^  upon  a  fuller  pres- 
entation of  the  facts,  the  Attorney-General  ruled  that  the  "baby  bonds'' 
were  not  obligations  for  which  ihe  credit  of  the  State  was  pledged,  and 
therefore  that  the  State  was  not  in  default;  and  that  bonds  about  to  be 
issued  by  the  State  pursuant  to  constitutional  and  statutory  authority  to 
refund  certain  bonds  known  as  "Consolidated  Bonds,"  authorized  by  the 
legislature  of  1892,  issued  in  1895,  and  constituting  legal  investments  for 
savings  banks  in  New  York,  were  likewise  legal  investments. 

Tax  anticipation  bonds  of  Arizona  are  not  legal  invefltments.  Atty.-Gen. 
Rep.,  May  11,  1921. 
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SUBDIVISION  4 

See  General  Municipal  Law,  {  7,  making  municipal  bonds  a  charge  upon 
the  municipality  and  providing  for  iheir  payment. 

The  fact  that  the  inhabitants  ot  a  village  or  school  district  do  not  own  the 
fee  of  the  land  on  which  they  reside,  as  where  the  land  in  the  village  or 
district  is  held  on  long  leases,  does  not  prevent  the  bonds  of  the  village  or 
school  district  from  being  authorized  investments  under  this  subdivision. 
Atty.-Gen.  Rep.  (1890),  275. 

Warrants  issued  by  the  City  of  Buffalo  pursuant  to  Laws  of  18^9,  ch.  323, 
as  amended  by  Laws  of  1890,  ch.  3^83,  are  "  interest  bearing  obligations  "  of 
said  city  within  the  meaning  of  this  subdivision,  and  are  legal  investments 
for  savings  banks.    Atty.^en.  Kep.  (189.1),  213. 

The  village  and  school  bonds  of  the  village  of  Salamanca  are  legal  invest- 
ments for  savings  banks.    Atty.-Gen.  Rep.   (1899),  275. 

The  bonds  of  the  City  of  Oohoes,  issued  under  Laws  of  1904,  ch.  471|  are 
legal  investments  for  savings  banks.    Atty.-Gen.  Rep.  (1909),  736. 

A  JLDGMENT  AGAINST  A  CITY  is  not  an  obligation  of  the  kind  de- 
scribed in  the  statute  as  an  authorized  investment.  Atty.-Gen.  Rep.  (1919), 
362. 

The  bonds  of  the  city  of  Newark  are  legal  investments  for  savings  banks. 
Atty.-Gen.,  June  11,  1917. 

Public  service  bonds  of  the  City  of  Des  Moines,  Iowa,  are  legal  investments 
for  savings  banks.    Atty.-Gen.  Rep.,  Dec.  30,  1919. 

Default  spoken  of  in  subdivision  3  of  this  section  is  a  business  or  con- 
tractual obligation  of  a  state  to  pay  moneys,  such  as  may  be  enforced  against 
it.  Bonds  of  the  State  of  Arkansas  are  legal  investments  for  savings  banks 
in  this  state.    Atty.-Gen.,  Sept.  11,  1917. 

Common  school  warrants  of  the  State  of  Georgia  are  not  legal  investments. 
Atty.-Gen.  Rep.,  April  18,  1921. 

SUBDIVISION   5 

5(a)  Rhode  Island  does  "  adjoin  "  the  state  of  New  York.  Atty.-Gen.  Rep.. 
Jan.  8,  1919. 

The  trustees  of  a  savings  bank  should  not  allow  bonds  of  a  city  to  remain 
jMist  due  in  their  hands,  nor  should  they  enter  into  an  agreement  with  the 
city  to  extend  the  tim«  of  payment  of  the  bonds  while  other  bonds  of  the 
same  issue  would  be  paid.    Atty.-Gen.  Rep.  (1911),  vol.  2,  p.  196: 

The  words  "  The  valuation  of  said  city  for  purposes  of  taxation,"  as  used 
in  the  third  sentence  of  this  subdivision,  means  the  siun  at  which  the  property 
is  assessed.    Atty.-Gen.  Rep.   (1911),  vol.  2,  p.  686. 

In  estimating  the  valuation  of  property  for  purposes  of  taxation  to  deter- 
mine whether  the  indebtedness  of  a  city  of  another  State  exceeds  7  per  cent, 
of  such  valuation,  it  is  proper  to  include  the  valuation  placed  upon  money  and 
credits  in  said  city  pursuant  to  the  statutes  of  the  State  in  which  it  is 
situated.    Op.  Atty.-Gen.,  April  27,  1914. 

Said  valuation  includes  personal  property  as  well  as  real  estate.  Atty.-Gen. 
Rep.   (1911),  vol.  2,  p.  133. 

In  computing  the  indebtedness  of  a  city  to  determine  whether  it  exceeds 
7  per  cent,  of  the  "  valuation  of  said  city  for  purposes  of  taxation,"  tax 
certificates  of  the  city  should  be  added  to  the  city's  general  indebtedness 
only  when  the  faith  and  credit  of  the  municipality  are  pledged  for  their  pav- 
ment  so  that  the  obligation  created  is  general;  and  even  then  they  should 
not  be  so  added  until  there  is  a  failure  of  the  special  fund  devoted  to  their 
redemption.    Atty.-Gen.  Rep.  (1896),  249. 

The  amount  of  securities  in  the  city's  sinking  fund  should  be  deducted 
from  its  indebtedness    Atty.-Gen.  Rep.   (1896),  300. 

Bonds  of  the  city  of  Covington  Ky.,  are  still  legal.  Atty.-Gen.  Rep. 
Apr.  29,  1921. 
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Within  the  meaning  of  this  subdivision  debts  incurred  by  a  state  during 
a  period  when  it  had  no  legal  state  government  recognized  by  the  United 
States,  as  was  the  situation  in  Texas  from  18dl  to  1869.  are  not  debts 
"authorized  by  the  legislature  of  *  *  *  such  state  to  be  contracted;" 
and  the  failure  of  a  state  to  pay  its  indebtedness  incurred  in  aid  of  the 
rebellion  against  the  United  States,  which  it  was  forbidden  to  pay  by  the 
Fourteenth  Amendment  to  the  United  States  Constitution,  is  not  a  repudia- 
tion or  default  in  payment.    Atty.-Gen.  Rep.   (1912),  vol.  2,  p.  442. 

Tha  certain  bonds  of  the  Territory  of  Florida,  issued  in  aid  of  various 
corporations,  and  certain  bonds  of  the  State  of  Florida,  issued  in  aid  of  cer- 
tain railroads,  remain  unpaid,  is  not  such  a  default  on  the  part  of  the  State 
of  Florida  as  to  render  the  bonds  of  the  City  of  Jacksonville  illegal  invest- 
ments for  savings  banks.  The  unpaid  bonds  biaving  been  illegally  issued.  Op. 
Atty.-Gen.,  June  9,  1914. 

The  following  municipal  bonds,  according  to  the  opinion  of  the  Attorney- 
General,  are  legal  investments  for  savings  banks  in  this  State:  Bonds  of 
the  city  of  Dallas,  Texas,  Atty.-Gen.  Rep.  (1912),  vol.  2,  p.  442;  bonds  of 
the  city  of  Seattle,  Washington,  Atty.-Cfen.  Rep.  (1910),  p.  830;  bonds  of 
Kansas  City,  Kansas,  Atty.-Gen.  Rep.  (1910),  p.  827;  the  improvement  bonds 
of  the  city  of  Portland,  Oregon,  issued  pursuant  to  §  383-a  of  the  Portland 
charter,  Atty.-Gen.  Rep.  (1913),  vol.  2,  p.  288. 

The  bonds  of  the  city  of  San  Francisco  are  no  longer  legal  investments,  as 
the  indebtedness  of  the  city  exceeds  7  per  cent,  of  the  assessed  value  of  prop- 
erty therein.     Op.  Attv.-Gen.,  March  12,  1915. 

Bonds  of  the  city  oi  Omaha,  Nebraska,  are  legal  investments  for  savings 
banks.     Atty.-Gen.  Rep.,  February  29,  1916. 

Bonds  of  the  city  of  El  Paso,  Texas,  are  legal  investments  for  savings 
banks.    Atty.-Gen.  Rep.,  April  20,  1916. 

Independent  school  district  bonds  of  the  citv  of  Duluth,  Minnesota,  are  not 
legal  investments  for  savings  banks.    Atty.-Gfen.  Rep.,  July  26,  1916. 

Bonds  of  the  city  of  Tacoma,  Wash.,  are  legal  inveartments  for  savings  banks. 
Atty.-Gen.  Rep.,  Oct.  29,  1920. 

Bonds  of  cities  of  Missouri  are  not  ill^al  because  of  default  of  that  state 
of  its  bonds.    Atty.-Gen.  Rep.,  March  29,  1921. 

Bonds  of  cities  of  West  Virginia  are  not  illegal  because  that  state  failed  to 
pay  a  judgment.    Atty.-Gen.  Rep.,  Apr.  1,  1921, 

Local  improvement  certificates  of  indebtedness  of  the  city  of  St.  Paul,  Minn., 
are  legal  investments.    Atty.-Gen.  Rep.,  Nov.  9,  1920. 

A  savings  bank  cannot  participate  in  a  mortgage  investment.  Atty.-Gen. 
Rep.,  Feb.  19,  1919. 

SUBDIVISION   6 

A  twenty-one  year  lease  with  a  privilege  of  two  renewals  of  twenty-one 
years  each  is  not  an  incumbrance  which  will  prevent  a  savings  bank  from 
taking  a  mortgage  of  the  fee.     Atty.-Gen.  Rep.  (1896)   171. 

Installments  of  assessments  not  yet  due  are  not  incumbrances  which  pre- 
cludes a  loan  by  a  savings  bank.    Atty.-Gen.  Rep.,  Apr.  12,  1920. 

A  savings  bank  may  take  a  mortgage  upon  an  undivided  interest  in  real 
estate  held  by  tenants  in  common,  provided  that  the  mortgage  share  is  of 
the  prescribed  value.  The  fact  that  others  than  the  mortgagor  have  interest 
in  common  with  him  does  not  constitute  an  incumbrance.  Atty.-Gen.  Rep. 
(1896)  271. 

A  savings  bank  may  invest  in  a  second  mortgage  when  it  holds  the  first 
mortgage  on  the  same  property.  The  intent  of  theh  section  with  respect  to 
"  unincumbered  **  real  property  is  to  secure  to  the  bank  a  first  lien.  The 
same  result  may  be  accomplished  by  discharging  the  first  mortgage  and 
taking  a  new  one  for  the  entire  loan.    Atty.-Gen.  Rep.   (1909)   723. 

As  savings  banks  by  continuous  practice  for  at  least  25  years  have  invested 
in  guaranteed  mortgages,  it  would  seem  that  such  practice  should  be  allowed 
to  be  continued.    Atty.-Gen.  Rep.  Nov.  19,  1919. 

RESTRICmVE  COVENANT  AS  AN  INCUMBRANCE.— If  a  restrictive 
covenant  affecting  the  use  of  real  estate  is  not  in  the  nature  ol  a  condition, 
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and  no  forfeiture  or  disturbance  of  title  can  result  from  its  breachi  and  the 
value  of  the  property  will  not  be  reduced  in  consequence  thereof,  it  is  not 
an  incumbrance  within  the  meaning  of  this  subdivision;  but  the  effect  of  the 
restriction  should  be  considered  by  the  trustees  of  the  bank  in  estimating 
the  value  of  the  property.    Atty.-Gen.  Rep.   (1891)  61. 

A  MORTGAGE  OF  A  LEASEHOLD  ESTATE,  though  the  term  of  the  lease 
is  ninety-nine  years,  is  not  an  authorized  investment.  Atty.-Gen.  Rep.  (1899) 
276. 

BONDS  SECURED  BY  TRUST  MORTGAGE.— Bonds  secured  by  a  mort- 
gage executed  by  a  corporation  to  a  trustee  are  not  legal  investments  for 
savings  bankf  except  in  so  far  as  the  statute  (see  subd.  7)  expressly  author- 
izes investment  in  such  securities.  The  mortgages  contemplated  by  subdi- 
vision 6  are  such  as  vest  in  the  bank,  directly  or  by  assignment,  title  to 
the  mortgage  as  well  as  to  the  bond  and  the  right  to  foreclose  without  the 
intervention  of  a  trustee.  Atty.-Gen.  Rep.  (1892)  299;  Atty.-Gen.  Rep. 
(1902)   ^6. 

In  the  case  of  a  trust  mortgage  it  makes  no  difference  that  the  savings 
bank  takes  all  the  bonds.    Atty.-Gen.  Rep.  (1892)  299. 

A  loan  made  by  a  savings  bank  to  individuals,  but  for  the  benefit  of  a 
foreign  corporation,  with  collateral  security  of  the  foreign  corporation's 
notes  secured  by  trust  deeds  upon  imimproved  vacant  land  in  a  foreign 
state,  the  value  of  the  land  being  not  more  than  one-fifth  of  the  amount  of 
the  loan,  is  illegal  and  renders  the  trustees  personally  liable.  Paine  y. 
Bamum,  69  How.  Pr.  303.  See  also  Paine  v.  Irwin,  69  How.  Pr.  316;  Paine  v. 
Meade,  59  How.  Pr.  318. 

PARTICIPATION  MORTGAGE  NOT  AUTHORIZED.— Real  estate  upon 
which  a  savings  bank  would  have  been  authorized  to  loan  $65,000  was  mort- 
gaged to  the  extent  of  $74,000.  A  proposal  was  made  that  the  mortgagee 
assign  his  mortgage  to  the  bank  so  that  the  latter  would  become  the  absolute 
owner  thereof  to  the  extent  of  $65,000,  with  the  right  to  collect  that  sum 
with  interest  before  any  money  was  payable  to  the  mortgagee;  that  if  more 
should  be  collected  the  bank  should  pay  it  over  to  the  mortgagee,  who  should 
have  the  right  to  an  accounting  of  all  such  excess  moneys  received  by  the 
bank.  Attorney-General  O'Malley  gave  his  opinion  that  while  the  proposed 
plan  would  not  violate  the  statutory  prohibition  against  lending  more  than 
sixty  per  cent,  of  the  value  of  the  land,  it  placed  the  bank  in  the  position 
of  a  trustee,  and  that  the  Banking  Law  did  not  permit  a  savings  bank  to 
enter  transactions  of  that  character.    Atty.-Gen.  Rep.  (1910)  853. 

BUILDING  LOAN. —  Real  estate  upon  which  a  building  is  in  the  process 
of  construction  must,  imtil  completion  of  the  building,  be  deemed  **  impro- 
ductive"  within  the  meaning  of  this  subdivision.  Its  prospective  value 
cannot  be  considered.  Hence  a  ''building  loan"  or  loan  for  the  purpose  of 
constructing  a  building  cannot  exceed  forty  per  cent,  of  the  value  of  the 
land  at  the  time  when  the  loan  is  authorized  and  the  value  of  the  land 
certified  by  the  trustees.    Atty.-(3kn.  Rep.  (1912),  voL  2,  p.  318. 

AMOUNT  OP  SURPLUS  THAT  MAY  BE  INVESTED  ON  MORTGAGE.— 
Under  the  language  of  this  subdivision  as  it  formerly  stood,  the  limitation 
that  '^  not  more  than  sixty-five  per  centum  of  the  whole  amount  of  deposits 
shall  be  so  loaned  or  invested  "  applied  to  deposits  only  and  had  no  reference 
to  surplus.    Atty.-Gen.  Rep.  (1906)  501. 

But  now  the  surplus  constitutes  the  guaranty  fimd  ( f  262)  and  the  present 
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subdivision  prohibits  the  investment  of  more  than  sixty-five  per  centum  of 
the  deposits  ''  and  guaranty  fund  "  on  mortgage. 

VIOLATION  NOT  AVAILABLE  TO  DEBTOR.— That  a  loan  upon  bond 
and  mortgage  was  made  by  the  savings  banks  in  violation  of  the  provisions 
of  this  subdivision,  the  mortgage  not  being  a  first  lien  and  the  value  of  the 
mortgaged  property  not  being  certified,  is  not  available  as  a  defense  to  the 
debtor.    Auburn  Savings  Bank  v.  Brinkerhoff,  44  Hun  142. 

SUBDIVISION  7  (a) 

In  mentioning  the  bonds  of  a  railroad  company  the  statute  has  reference 
to  bonds  of  which  the  company  is  the  maker  or  obligor  and  for  the  payment 
of  which  it  is  directly  liable  in  an  action  on  the  bonds.  Atty.-Gen.  Bep. 
(1904)  365. 

The  Manhattan  Elevated  Railway  Company  was  held  by  the  Attorney- 
General  to  be  a  ''  railroad  corporation ''  within  the  meaning  of  this  paragraph. 
Atty.-Gen.  Rep.  (1899)   183;  Atty.-Gen.  Rep.   (1902)  217. 

The  3%  per  cent,  bonds  of  the  New  York  Central  &  Hudson  River  Railroad 
Company,  due  1997,  are  not  first  mortgage  bonds  within  the  meaning  of  this 
paragraph.    Op.  Atty.-Gen.,  Dec  17,  1914. 

Railroad  bonds,  which  are  legal  investments  for  savings  banks,  are  not 
deprived  of  their  status  by  the  extension  of  the  lien  of  the  mortgage  by  which 
they  are  secured  to  cover  additional  railroad  properties  on  which  there  are 
prior  mortgage  liens.    Op.  Atty.-Gen.,  March  12,  1915. 

The  3%  per  cent,  bonds  of  the  New  York  Central  &  Hudson  River  Railroad 
Company  secured  by  the  company's  mortgage  of  1897  are  not  rendered  illegal 
as  investments  for  savings  banks  by  reason  of  the  extension  of  the  lien  of  that 
mortgage  to  cover  additional  railroad  properties  acquired  through  the  con- 
solidation of  April  16,  1913,  upon  which  properties  there  exist  prior  mortgage 
liens,  securing  bonds  of  the  constituent  companies  assumed  by  the  New  York 
Central  &  Hudson  River  Railroad  Company  at  the  date  of  the  consolidation, 
which  bonds  the  mortgage  of  1897  does  not  purport  to  retire.  Atty.-Gen. 
Rep.,  March  12,  1915. 

Bonds  of  the  New  York  Central  &  Hudson  River  Railroad  Company  under 
its  refunding  improvement  mortgage  to  the  Guaranty  Trust  Company,  dated, 
October  1,  1913,  are  legal  mvestments  for  savings  banks.  Atty.-Gen.  Rep., 
May  27,  1916. 

The  3%  per  cent,  bonds  of  the  New  York  Central  &  Hudson  River  Railroad 
Company,  due  1997,  are  not  first  mortgage  bonds  within  the  meaning  of 
paragraph  a,  subdivision  7,  of  sec  239  of  the  Banking  Law.  Atty.-Gen.  Rep., 
December  17,  1914. 

Assumed  bonds  of  the  Buffalo,  Rochester  &  Pittsburgh  R€dlroad,  a  company 
complying  with  paragraph  (a)  of  subdivision  7  are  legal  investments.  Atty.* 
Gen.  Rep.,  March  12,  1915. 

Bonds  of  the  Fonda,  Johnstown  &  Gloversville  Railroad  Company  are  legal 
investments  for  savings  banks  although  the  company  has  recently  ceased 
to  pay  four  per  cent,  on  its  capital  stock.    Atty.-Gen.  Rep.,  March  16,  1915. 

Mortgage  bonds  of  other  railroads  assumed  by  a  railroad  complying  wi^ 
this  paragraph  are  legal  investments.    Op.  Atty.-Gen.,  March  12,  1916. 

A  CHANGE  OP  MOTIVE  POWER  from  steam  to  electricity,  as  authorieed 
by  law,  docs  not  affect  the  l^ality  of  inrestnieiita  In  tb^  company's  bonds. 
Afly.-Gen.  Rep.  (1902)  217. 
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SUBDIVISION  7  (b) 

The  refunding  bonds  of  the  Chicago  &  Alton  Railroad  Company  are  legal 
investment  for  savings  banks.    Atty.-Gen.  Rep.  (1900)   192. 

Mortgage  bonds  of  other  railroads,  assumed  by  the  Chicago  &  Northwestern 
Railroad  which  has  acquired  their  properties,  are  lawful  investments  for 
savings  banks  imder  the  terms  of  subdivision  7  (b)  of  section  239  of  the 
Banking  Law.    Atty.-Gen.  Rep.,  March  12,  1916. 

The  bonds  of  the  Burlington,  Cedar  Rapids  and  Northern  Railway  Company 
are  not  legal  investments  for  savings  banks,  because  the  property  of  that 
company  was  conveyed  to  the  Chicago,  Rock  Island  and  Pacific  Railroad 
Company,  which  is  not  mentioned  in  paragraph  (b),  and  the  subsidiary  com- 
panies of  which  are  not  mentioned  in  paragraph  (c).  The  fact  that  the  lat- 
ter company  executed  a  mortgage  providing  for  the  payment  of  the  bcmds  of 
the  former  company  does  not  affect  the  situation,  as  that  mortgage  is  only 
a  collateral  undertaking.  Atty.-Gen.  Rep.  (1904)  338;  Atty.-Gen.  Rep.  (1904) 
365. 

SUBDIVISION  7  (c) 

The  following  bonds  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  (com- 
pany are  legal  investments :  The  25-year,  4  per  cent.,  gold  bonds  of  1909 ;  the 
15-year,  4  per  cent.,  European  loan  of  1910,  debenture  bonds,  and  the  4^  per 
cent,  convertible  gold  bonds  of  1912.    Op.  Atty.-Gen.,  April  14,  1914. 

Mortgage  bonds  of  other  railroads  assumed  by  a  railroad  company  with 
this  paragraph  are  legal  mvestments.    Op.  Atty.-Gen.,  March  12,  1915. 

Bonds  assumed  in  the  same  manner  by  railroads  complying  with  paragraph 
(c)  of  section  239,  subdivision  7  are  also  legal  investments.  Atty.-Gen.  Rep., 
March  12,  1915. 

SUBDIVISION  7  (d) 

Bonds  of  the  Fonda,  Johnstown  &  Gloversville  Railroad  Company  are  legal 
investments  for  savings  banks,  although  the  company  has  recently  ceased  to 
pay  4  per  cent,  on  its  capital  stock.    Atty.-Gen.  Rep.,  March  16,  1915. 

Refunding  railroad  bonds  issued  to  retire  all  prior  mortgage  debts,  if  once 
established  as  legal  investments,  are  not  render^  illegal  through  the  acquisi- 
tion by  the  railroad  of  additional  properties  upon  which  there  are  mortgage 
debts.  It  is  immaterial  whether  or  not  such  debts  are  assimied  by  the  rail- 
road, and  if  assumed,  whether  or  not  the  lien  of  the  refunding  mortgages  is 
extended  to  cover  such  properties.    Op.  Atty.-Gen.,  March  12,  1915. 

Mortgage  bonds  of  other  railroads  assumed  by  a  railroad  company  with 
this  paragraph  are  legal  investments.    Op.  Atty.-Gen.,  March  12,  1915. 

SUBDIVISION  7  (e) 

The  words  "  gross  earnings "  as  used  in  $  239,  subd.  7-e  of  the  Banking 
Law  of  this  State  includes  gross  earnings  of  the  lessee  railroad  corporation 
notwithstanding  the  fact  that  the  report  of  said  company  to  the  railroad 
commission  is  made  separately  from  that  of  the  lessor.  Atty.-Gen.  Rep., 
December  11,  1914. 

The  proviso  of  this  paragraph  with  respect  to  dividends  means  payment  of 
dividends  in  cash;  a  stock  dividend  will  not  suffice.  Atty.-Gen.  Rep.  (1908) 
371. 

The  statute  does  not  require  that  the  railroad  issuing  the  bonds  shall  have 
owned  five  hundred  miles  of  track  for  five  years  preceding  the  date  of  the 
investment  by  the  savings  bank.  It  is  enough  that  the  railroad  owns  that 
funount  Qi  track  when  the  investment  is  made.    Atty.-Gen.  Rep.  (1909)  712, 
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In  computing  the  gross  earnings  of  the  railroad  company,  the  rentals  for 
the  year  of  "  ail  leased  lines  "  must  be  included,  but  not  rentals  for  tracks 
yards,  terminals,  office  or  facilities  or  properties  other  than  leased  lines. 
Atty.-Gen.  Rep.  (1909)  740. 

It  seems  that  the  bonds  secured  by  the  Northern  Division  mortgage  of  the 
Eastern  Railway  Company  of  Minnesota  ( a  company  which  has  been  absorbed 
by  the  Great  Northern  Railway  Company)  are  l^al  investments  for  savings 
banks.    Atty.-Gen.  Rep.  (1909)  712. 

In  January,  1908,  the  bonds  of  the  Missouri  Pacific  Railway  Company 
ceased  to  be  legal  investments  for  savings  banks.    Atty.-Gen.  Rep.  (1908)  371. 

Mortgage  bonds  of  other  railroads  assumed  by  a  railroad  which  must  comply 
with  this  paragraph  are  not  legal  investments  unless  such  assumed  bonds 
comply  with  paragraph  (g).    Op.  Atty.-Gen.,  March  12,  1916. 

Railroads  which  must  comply  with  paragraph  (e)  of  subdivision  7  are  not 
entitled  to  have  bonds  assumed  by  them  listed  as  lawful  investments  unless 
the  assiuned  bonds  comply  with  paragraph  (g),  that  is,  are  refunded  by  bonds 
which  are  themselves  legal  investments.  Assumed  bonds  of  the  Baltimore  & 
Ohio  Railroad  are  not  therefore  lawful  investments,  because  its  refunding 
bonds  are  not  legal  investments.    Atty.-Gen.  Rep.,  March  12,  1915. 

Refunding  railroad  bonds  issued  to  retire  all  prior  mortgage  debts,  onoe 
established  as  legal  investments  for  savings  banks,  are  not  rendered  illegal 
through  the  acquisition  by  the  railroad  company  of  additional  properties  upon 
which  there  are  at  the  date  of  purchase  mortgage  debts  then  assumed,  or 
not  assumed,  by  the  railroad  company,  and  if  assumed,  whether  or  not  the 
lien  of  the  refunding  mortgage  is  extended  to  cover  the  equities  in  these 
after  acquired  properties.   'Atty.-Gen.  Rep.  March  12,  1915. 

SUBDIVISION  7  (i) 
The  two  year  period  starts  from  March  1,  1921.    Atty.-Gen.  Rep.  March  I. 
1921. 

SUBDIVISION  8 

See  note  to  §  251. 

Though  the  investments  which  a  savings  bank  is  authorized  to  make  do 
not  include  commercial  paper,  and  a  promissory  note  discounted  by  such  a 
bank  may  be  void,  the  bank  may  nevertheless  recover  the  money  lent  thereon. 
Pratt  V.  Short,  79  N.  Y.  437;  Rome  Savings  Bank  v.  Krug,  102  N.  Y.  331. 

A  savings  bank  having  discounted  promissory  notes  may  accept  in  satisfac- 
tion of  the  debt  the  notes  of  other  persons  and  may  recover  thereon.  Rome 
Savings  Bank  v.  Krug,  102  N.  Y.  331. 

Where  money  is  lent  by  a  savings  bank  by  way  of  discoimt  of  promissory 
notes,  but  upon  the  security  of  a  bond  and  mortgage  as  well,  the  mortgage  is 
valid  and  may  be  enforced.  Pratt  v.  Eaton,  79  N.  Y.  449.  See  also  Auburn 
Savings  Bank  v.  Brinkerhoff,  44  Hun  142. 

SALE  OF  PLEDGED  STOCK  ON  STOCK  EXCHANGE.— A  savings  bank 
holding  corporate  stock  pledged  as  security  for  a  loan  may  sell  the  stodc 
through  a  broker  on  the  New  York  Stock  Exchange,  and  a  contract  with  a 
broker  for  the  purpose  is  binding  upon  the  bank.  The  loan  on  the  security 
of  the  stock  is  not  void,  and  even  if  it  were  voidable,  the  fact  does  not  affect 
the  rights  of  the  broker,  who  is  under  no  duty  to  inquire  as  to  the  bank's 
tiUe  to  the  stock.    Sistare  v.  Best,  88  N.  Y.  627,  aff'g  24  Hun  384. 

SUBDIVISION  9 
BANK  BUILDING. —  The  purchase  of  an  unnecessarily  expensive  property 
as  a  home  for  the  bank  is  not  justified  ^vQn  though  it  is  for  a  fair  value 
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and  the  motive  of  the  trustees  is  to  advertise  the  bank.     Hun.  v.  Gary,  82 
N.  Y.  65. 

ERECTING  BUILDINGS  AS  AN  INVESTMENT.— The  erection  of  houses 
by  a  savings  bank  upon  land  purchased  by  it  is  an  unauthorized  investment, 
although  the  land  was  bought  at  foreclosure  of  a  mortgage  owned  by  t^  bank. 
Atty.-Gen.  Rep.  (1908)  378. 

SUBDIVISION  zz 

The  "principal  place  of  business"  of  the  First  Federal  Banking  Corpo- 
ration is  not  in  the  State  of  New  York,  whila  ite  "home  office"  may  be. 
Atty.-Gen.  Rep.  SefpL  30,  1920. 

§  239-a.  Inyestnieiit  of  deposits,  ete.,  in  judgments  against  the  State. 
A  savings  bank  may  also  invest  moneys  deposited  therein,  the 
sums  credited  to  the  guaranty  fund  thereof  and  the  income  derived 
therefrom  in : 

1.  Judgments  heretofore  or  Keieafter  obtained  against  the  state, 
for  or  on  account  of  any  liabilily  or  obligation  created  or  incurred 
by  the  stata 

2.  Contracts  entered  into  by  the  special  examiner  and  appraiser 
of  canal  lands  and  the  owner  of  lands,  structures  and  waters  or 
property  rights  pertaining  thereto  or  connected  therewith,  here- 
tofore appropriated  or  damaged  by  the  state  in  the  construction 
of  the  improved  canals,  as  provided  for  by  chapter  one  hundred 
and  ninety-five  of  the  laws  of  nineteen  hundred  and  eight  and  acts 
amendatory  thereof. 

And  it  is  hereby  authorized  to  purchase,  take  an  assignment  of, 
hold,  sell  and  assign  said  judgments  and  contracts,  and  to  liqui* 
date  and  settle  the  same  with  the  state  as  hereinafter  provided. 

On  obtaining  a  judgment  or  entering  into  a  contract,  and  on  the 
approval  by  the  attorney-general  of  the  title  to  lands,  structures 
and  waters  appropriated  or  damaged,  as  herein  provided,  the  at- 
torney-general may  certify  such  approval  to  the  person  or  persons 
entitled  to  payment  by  reason  of  such  appropriation  or  damage,  in 
duplicate. 

Every  such  assignment  and  every  subsequent  assignment  thereof 
by  the  bank  shall  be  in  duplicate  and  set  forth  the  postoffice  ad- 
dress of  the  assignee ;  and  one  copy  thereof  must  be  forthwith  filed 
by  the  assignee  with  the  comptroller. 

On  the  assignment  of  such  judgment  or  contract  to  a  savings 
bank,  the  assignor  shall  thereupon  deliver  to  such  savings  bank  the 
duplicate  certificates  of  the  attorney-general,  one  of  which  shall 
thereupon  be  filed  by  such  savings  bank  with  the  state  comptroller. 

The  comptroller  is  hereby  authorized  and  it  shall  be  his  duty 
to  pay  to  such  savings  bank  immedifttely  upon  the  effecting  of  any 
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such  assignment  and  the  filing  thereof  with  him,  the  interest,  if 
any,  accrued  on  such  judgment  or  contract  debt  to  the  time  of  the 
effecting  of  the  assignment,  and  he  shall  on  the  first  day  of  January 
of  each  year,  xmtil  the  judgment  or  contract  debt  is  paid  in  full, 
pay  to  such  bank  or  its  assigns  the  interest  which  has  accrued 
thereon  since  the  time  of  effecting  the  assignment,  provided,  how- 
ever, that  the  comptroller  may  at  any  time  serve  upon  such  bank 
or  its  assignee,  either  personally  or  by  mailing  the  same  to  the 
postoflBce  address  given  in  the  assignment,  a  notice  to  the  effect  that 
funds  are  available  for  the  payment  of  the  same  and  that  he  is 
authorized  and  ready  to  issue  his  warrant  to  pay  the  same,  where- 
upon it  shall  be  the  duty  of  every  such  assignee  to  accept  such 
payment.  Interest  shall  be  allowed  and  paid  by  the  state  on  each 
such  judgment  or  contract  so  assigned  until  the  twentieth  day 
after  the  service  by  the  comptroller  of  the  aforementioned  notice  or 
until  payment,  if  payment  be  sooner  made.  At  any  time  after  such 
assignment  and  certificate  by  the  attorney-general  shall  be  filed 
with  the  comptroller,  the  comptroller  may  demand  of  the  attorney- 
general  that  the  abstract  of  title  and  certificate  of  search  as  to  in- 
cumbrances and  all  releases,  waivers,  contract  settlements,  convey- 
ances and  other  instruments  affecting  such  title  be  filed  forthwith 
in  the  oflBce  of  the  comptroller.  The  filing  thereof  shall  thereupon 
authorize  the  comptroller  to  make  payment  as  hereinabove  pro- 
vided. 

In  determining  the  value  of  the  assets  or  property  held  by  a 
savings  bank  or  of  said  judgments  or  contracts  the  superintendent 
of  banks  shall  value  such  judgments  and  contracts  at  the  face 
value  thereof  with  accrued  interest. 

A  savings  bank  shall  not  purchase  any  such  judgments  or  con- 
tract and  take  an  assignment  thereof  unless  such  assignment  shall 
be  indorsed  with  the  approval  of  the  attorney-general,  and,  upon 
said  approval  being  so  indorsed,  the  judgment  or  contract  assigned 
shall  thereby  become  and  remain  until  paid  a  valid  obligation  of 
the  state  to  the  assignee  thereof,  or  to  its  successor  or  assigns,  for 
the  amount  therein  specified. 

The  word  "  judgment "  as  used  in  this  section  includes  and  is 

intended  to  be  synonymous  with  the  words  "  determination  ''  and 

"  award." 

Added  by  L.  1916,  ch.  2(59.    In  eflfect  April  f8,  1916. 
Amended  by  L.  1920,  chap.  701.    In  effect  May  11,  192a 


Digitized  by 


Google 


§  240.  Savings  Banks.  251 

§  240.  Bestriotions  on  taking  and  holding  real  estate. 

The  cost  of  the  plot  and  building  or  buildings  for  the  trans- 
action of  the  business  of  a  savings  bank  shall  in  no  case  exceed 
twenty-five  per  centum  of  the  guaranty  fund  of  such  savings  bank, 
except  with  the  approval  of  the  superintendent  of  banks;  and 
before  the  purchase  of  such  property  is  made  or  the  erection  of 
a  building  or  buildings  is  commenced  the  estimate  of  the  cost 
thereof  and  plans  of  the  building  or  buildings  shall  be  submitted 
to  the  superintendent  for  such  approval. 

All  real  estate  purchased  by  any  savings  bank  or  taken  by  it 
in  satisfaction  of  debts  due  it,  shall  be  conveyed  to  it  directly  by 
name  and  the  conveyance  shall  be  immediately  recorded  in  the 
office  of  the  proper  recording  officer  of  the  county  in  which  such 
real  estate  is  located. 

Every  parcel  of  real  estate  purchased  or  acquired  by  any  savings 
bank  shall  be  sold  by  it  within  five  years  from  the  date  on  which 
it  shall  have  been  acquired  unless: 

1.  There  shall  be  a  building  thereon  occupied  by  the  savings 
bank  as  an  office;  or 

2.  The  superintendent  of  banks,  on  application  of  its  board 
of  trustees,  shall  have  extended  the  time  within  which  such  sale 
shall  be  made. 

Source. —  The  first  paragraph  is  from  former  f  147;  ''net  surpluB"  has 
been  changed  to  "guaranty  fund."  The  second  paragraph  is  new  and  is 
adapted  from  former  §  27,  subd.  3,  relating  to  the  recording  of  mortgages 
taken  to  secure  loans.  The  second  and  third  paragraphs  are  identical 
witb  f  107,  relating  to  banks,  and  §  189,  relating  to  trust  companies. 

The  last  paragraph  is  taken  from  former  §  147,  subd.  2,  second  sentence. 

CROSS-REFERENCES.— Purposes  for  which  real  estate  may  be  acquired, 
see  S  239,  subd.  9. 

Recording  mortgages  and  assignments  thereof,  see  §  241. 
Restrictions  on  taking  and  holding  real  estate  by  other  corporations  and 
individuals  imder  this  chapter,  see  cross-references  under  §  107. 

For  extension  of  time  to  dispose  of  real  estate,  see  §  49,  subd.  3. 

For  investment  in  real  estate,  see  §  239,  subd.  9. 

The  approval  of  the  Superintendent  of  Banks,  as  required  by  this  section 
may  be  given  nunc  pro  tunc,  when  the  trustees  have  proceeded  in  good  faith 
and  in  ignorance  of  the  statutory  requirement.    Atty.-Gen.  Rep.  (1896)  193. 
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§  241.  Beqnirements  as  to  mortgage  loans;  abstract  of  title  or  title 
policy;  insurance  of  buildii^;  recording. 

1.  In  all  cases  of  loans  upon  real  property,  a  bond  secured  by 
a  mortgage  of  the  real  estate  upon  which  the  loan  is  made, 
together  with  a  complete  abstract  of  title  to  such  real  estate,  signed 
by  the  person  or  corporation  furnishing  such  abstract  of  title,  or 
the  production,  for  registration  of  the  mortgage,  of  a  duplicate 
certificate  of  title  under  the  land  registration  laws  of  the  state  of 
New  York,  or  a  policy  of  title  insurance  of  a  title  company  author- 
ized to  insure  titles  to  real  estate  in  the  state  of  New  York,  shall 
be  required  of  the  borrower.. 

2.  Whenever  buildings  are  included  in  the  valuation  of  any  real 
property  upon  which  a:  loan  shall  be  made  by  a  savings  bank, 
they  shall  be  insured  *by  the  mortgagor  in  such  company  or  com- 
panies as  the  savings  bank  shall  direct,  and  the  policy  of  insur- 
ance shall  be  duly  assigned  to  the  savings  bank,  or  the  loss  made 
payable  to  the  savings  bank,  as  its  interest  may  appear ;  and  any 
such  savings  bank  may  renew  such  policy 'of  insurance  in  the 
same  or  such  other  company  or  companies  as  it  may  elect,  from 
year  to  year,  or  for  a  longer  or  shorter  term,  in  case  the  mortgagor 
shall  neglect  to  do  so,  and  may  charge  the  amount  paid  to  the 
mortgagor.  All  the  necessary  charges  and  expenses  paid  by  the 
savings  bank  for  such  renewal  or  renewals  shall  be  paid  by  the 
mortgagor  to  the  savings  bank  and  shall  be  a  lien  upon  the  prop- 
erty mortgaged,  recoverable  with  interest  from  the  time  of  pay- 
ment as  part  of  the  moneys  secured  to  be  paid 'by  the  mortgage. 

3.  EVery  mortgage  and  every  assignment  of  a  mortgage  taken 
or  held  by  a  savings  bank  shall  immediately  'be  recorded  or  regis- 
tered under  the  land  registration  law  in  the  office  of  the  proper 
recording  officer  of  the  county  in  which  the  real  property  described 
in  the  mortgage  is  located. 

Source.—  Former  §§  TSO,  151»,  2T  aubd.  3. 

Amended  by  L.  Iftl7,  chap.  187.    In  effect  April  16,  1917. 

Subdivision  1  is  taken  from  the  second  sentence  of  former  |  150;  the  pro- 
visions as  to  abstract  of  title  and  policy  of  title  insurance  are  new. 

Subdivision  2  is  taken  from  former  §  l&l  without  substantial  change. 

Subdivision  -3  is  taken  from  former  §  27,  subd.  3,  without  substantial  changft. 

The  provisions  of  former  |  160  that  *'  all  expenses  of  searches,  examinations 
and  certificates  of  title,  and  of  drawing,  perfecting  and  recording  papers, 
shall  be  paid  by  the  l>orrower/'  have  4)een  omitted  from  the  present  section 
because  subd.  1  now  requires  the  borrower  to  furnish  an  abstract  of  title  or 
policy  of  title  insurance,  and  §<&66,  subd.  3.  authorizes  the  savings  bank  to 
require  the  borrower  to  pay  "  aU  expenses  of  searches,  examinations  and  cer- 
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tificates  of  title,  including  the  drawing,  perfecting  and  recording  of  papers/' 
and  empowers  the  attorney  for  the  savingB  bank  to  collect  of  the  borrower 
and  retain  for  his  own  use  the  usual  fees  for  such  services. 
.CROSS-REFERENCES.— Recording  deeds,  see  |  240. 

Attorney's  fees  and  expenses  connected  with  mortgage  loans,  see  |  265, 
sabd.  3,  and  note. 

1^'SURANCE. —  While  a  savings  bank  making  a  loan  upon  mortgage  has 
the  right  to  insist,  by  virtue  of  this  section,  that  the  mortgagor  cancel  his 
existing  insurance  policies  upon  the  property  and  procure  insurance  in  a 
company  designated  by  the  bank's  directors,  the  right  may  be  waived.  The 
right  having  been  waived,  the  bank  cannot  thereafter  procure  additional 
insurance  at  the  mortgagor's  expense  in  the  absence  of  any  new  reason 
therefor.  Heal  v.  Richmond  County  Sav.  Bank,  127  App.  Div.  428,  aflfd  in 
196  X.  Y.  549. 

MORTGAGE  TAX.— The  tax  on  mortgages  (Tax  T.aw,  Art.  II)  is  not  a 
part  of  the  "  expenses  *  *  *  of  recording  papers "  which  former  section 
150  imposed  upon  the  borrower.  The  mortgagee,  even  though  a  savings  bank, 
is  primarily  liable  to  pay  the  tax.  Atty.Gen.  Rep.  (1906)  504;  Atty.-Gen. 
Rep.   (1906)   507. 

§  242.  Bestriotioni  on  dealing  in  commodities  or  in  exchange,  gold 
or  silver.  ^ 

1.  A  savings  bank  shall  not  purchase,  deal  or  trade  in  any 
goods,  wares,  merchandise  or  commodities  whatever,  except  such 
personal  property  as  may  be  necessary  for  the  transaction  of  its 
authorized  business. 

2.  A  savings  bank  shall  not,  nor  shall  any  officer  thereof  in  his 
regular  attendance  upon  the  business  of  the  savings  bank,  in  any 
manner  buy  or  sell  exchange,  gold  or  silver,  except  as  authoriz^ 
by  subdivision  four  and  seven  of  section  two  hundred  thirty-eight 
of  this  article. 

Source. —  Former  {  162. 

Amended  by  L.  1915,  Chap.  372.    In  effect  May  1,  1916. 
The  amendment  of  1916  added  the  words  "  four  and  '*  insirbd.  2. 
There   is  no  authority  for  savings  banks  to  sell   food  drafts  under  tiie 
American  Relief  Adm.  plan.    Atty.-Geii.  Rep.  June  24,  1920. 

§  243.  Bestrictions  on  borrowing  money,  pledging  securities  and 
issuing  certificates  of  deposit. 

A  savings  bank  shall  not 

1.  Borrow  money,  or  pledge  or  hypothecate  any  of  its  securities 
as  collateral  for  the  repayment  of  money  borrowed,  except  with 
the  written  approval  of  the  superintendent  of  banks  and  in  pursu- 
ance of  a  resolution  adopted  by  a  vote  of  a  majority  of  its  board  of 
trustees  duly  entered  Upon  their  minutes,  whereon  shall  be  re- 
corded by  ayes  and  nays  the  vote  of  each  trustee. 
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2.  Make  or  issue  any  certificate  of  deposit  payable  either  on 
demand  or  at  a  fixed  day  except  as  provided  in  section  two  hun- 
dred and  forty-eight  of  this  act. 

Source. — ^Fanner  {  152,  second  and  third  sentences. 

Amended  by  L.  1920,  ch.  120.    In  effect  March  SO,  1920. 

CROSS  REFERENCE.—  For  power  to  borrow  money  and  pledge  securities, 
see  §  238,  subd.  5. 

PLEDGE  TO  SECURE  DEPOSITS.— The  pledge  of  securities  by  a  savings 
bank  to  secure  deposits  made  by  a  postal  savings  bank  or  deposits  of  court 
funds  would  amount  to  a  preference  of  the  deposits  to  the  amount  of  the 
securities.  Such  a  pledge  is  contrary  to  the  spirit  of  Article  VI  (former 
Art.  IV)  of  the  Banking  Law  and  is  not  within  the  exception  of  the  prohi- 
bition asainst  borrowing  money  or  pledging  or  hypothecating  securities, 
except  with  the  written  approval  of  the  •Superintendent  of  Banks,  etc  Atty.- 
Gen.  Rep.  (1912),  vol.  2,  p.  500. 

§  244.  Bestrictiomi  on  deposit  of  savings  bank's  funds. 

No  Bavings  bank  shall  deposit  any  of  its  funds  with  any  other 
moneyed  corporation  unless  the  latter  has  been  designated  as  a  de- 
positary for  the  savings  bank's  funds  by  vote  of  a  majority  of  the 
trufltees  of  the  savings  bank  exclusive  of  any  trustee  who  is  an  offi- 
cer, director  or  truHtee  of  the  depositary  so  designated. 

Source.— Former  f  27,  subd.  5. 

Further  restrictions  on  deposits  are  found  in  {  261  relating  to  the  "avail- 
able fund."  In  designating  a  depositary  under  §  244  the  trustees  should 
strictly  conform  to  the  provisions  of  §  251. 

CROSS-REFERENCES.— .  Deposit  of  available  fund,  see  §  251;  preference 
of  dq>osit8,  see  §  278. 

Similar  provision  as  to  banks,  see  f  111;  as  to  trust  compsnies,  see  S  196; 
as  to  investment  companies,  see  §  294. 

§  245.  Kestrictions  as  to  place  of  bosineis;  branch  offlcei. 

1.  A  savings  bank  shall  not  do  business  or  be  locaited  in  the  same 
room  with  or  in  a  room  connecting  with  any  bank,  trust  company 
or  national  banking  association ;  unless  it  be  a  savings  bank  law- 
fully eo  doing  business  or  lawfully  so  located  when  this  act  takes 
effect 

2.  No  savings  bank,  or  any  officer  or  director  thereof,  diall 
transact  its  usual  business  at  any  place  other  than  its  principal 
place  of  business,  except  that  it  may,  providing  the  merger  agree- 
ment 90  provides,  continue  to  occupy  and  maintain  as  a  branch 
office,  the  place  of  business  occupied  and  maintained  at  the  time 
of  merger  by  any  savings  bank  which  it  has  received  into  itself  by 
merger  pursuant  to  article  twelve  of  this  chapter. 
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Source. —  Former  |  27,  subd.  11,  is  the  source  of  subd.  1.  The  provisions 
of  subd.  2  are  new. 

The  prohibitions  of  subd.  1  (former  §  27,  subd.  11)  were  doubtless  intended 
to  prevent  confusicm  of  the  business  of  banking  institutions  thus  closely 
connected  and  to  preclude  access  by  the  officers  and  employees  of  one  insti- 
tution to  the  moneys  of  the  other.  Thus  where  a  bank  and  a  savings  bank 
did  business  in  the  same  room  and  received  money  over  the  same  counter, 
and  the  cashier  of  the  bank,  who  was  the  treasurer  of  the  savings  bank, 
misappropriated  money  delivered  to  him  for  the  savings  bank,  the  bank  was 
held  liable.  Fishkill  Savings  Inst  v.  Bostwick,  92  N.  Y.  664.  See  also 
Kelley  v.  Chenango  Valley  Sav.  Bank,  22  App.  Div.  202. 

CKOSS-REFERKNCE.— Subdivision  1.— Similar  provisions  relating  to 
private  bankers,  see  {  171,  and  note  thereunder. 

§  246.  Bestriotions  aft  to  entries  in  books;  amortization  of  seonrities. 

1.  No  saving  bank  shall  by  any  system  of  accounting  or  any 
device  of  bookkeeping,  directly  or  indirectly  enter  any  of  its  assets 
upon  its  books  in  the  name  of  any  other  individual,  partnership, 
unincorporated  association  or  corporation,  or  under  any  title  or 
designation  that  is  not  truly  descriptive  thereof. 

2.  The  stocks,  bonds,  promissory  notes  or  other  interest-bearing 
obligations  purchased  by  a  savings  bank  shall  not  be  entered  on  its 
books  at  more  than  the  actual  cost  thereof,  and  shall  not  thereafter 
be  carried  upon  the  books  for  a  longer  period  than  until  the  next 
declaration  of  dividends,  or  in  any  event  for  more  than  one  year, 
at  a  valuation  exceeding  their  present  cost  as  determined  by  amor- 
tization, that  is,  by  deducting  from  the  cost  of  any  such  stock  or 
security  purchased  for  a  sum  in  excess  of  the  amount  payable 
thereon  at  maturity,  and  charging  to  profit  and  loss,  a  sufficient 
sum  to  bring  it  to  par  at  maturity,  or  adding  to  the  cost  of  any 
such  stock  or  security  purchased  at  less  than  the  amount  payable 
thereon  at  maturity,  and  crediting  to  profit  and  loss,  a  sufficient 
sum  to  bring  it  to  par  at  maturity. 

3.  No  savings  bank  shall  enter  or  at  any  time  carry  on  its  books 
the  real  estate  and  the  building  or  buildings  thereon,  .used  by  it  as 
its  place  of  business,  at  a  valuation  exceeding  their  actual  cost  to 
such  savings  bank. 

4.  Every  savings  bank  shall,  moreover,  conform  its  methods  of 
keeping  its  books  and  records  to  such  orders  in  respect  thereto  as 
shall  have  been  made  and  promulgated  by  the  superintendent 
of  banks  pursuant  to  section  fifty-six  of  this  chapter.     Any  sav- 
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ings  bank  that  refuses  or  neglects  to  obey  any  such  order  shall  be 
subject  to  a  penalty  of  one  hundred  dollars  for  each  day  it  so 
refu-ses  or  neglects. 

Source. — Subdivisions  1,  2,  and  3  are  new.  Subdivision  4  is  derived  from 
former  S  8. 

CROSS  REFERENCES. —  For  similar  restrictions  on  other  corporations 
doing  business  under  the  Banking  Law,  see  §  109,  relating  to  banks,  and  the 
crods-references  there  given. 

§  247.    BeftrictiooB  on  amount  of  deposits;  refusal  or  return  of 
deposits. 

1.  The  aggregate  amount  of  deposits  to  the  credit  of  any 
individual  at  any  time,  including  in  such  aggregate  all  deposits 
credited  to  him  as  trustee  or  beneficiaiy  of  a  voluntary  and 
revokable  trust  and  all  deposits  credited  to  him  and  another  or 
others  in  either  joint  or  several  form,  shall  not  exceed  five 
thousand  dollars,  exclusive  of  dividends,  and  exclusive  also  of 
deposits  arising  from  judicial  sales  or  trust  funds  standing  in  his 
name  as  executor,  administrator  or  trustee  named  in  a  will  or 
appointed  by  a  court  of  competent  jurisdiction,  provided  a  certi- 
fied copy  of  the  will,  judgment,  order  or  decree  of  the  court 
authorizing  such  deposits  or  appointing  such  executor,  administra- 
tor or  trustee  is  filed  with  the  savings  bank ;  and  exclusive,  also, 
of  trust  funds  and  deposits  credited  to  an  individual  and  another 
or  others  in  either  joint  or  several  form,  received  and  credited  by 
the  savings  bank  prior  to  July  first,  nineteen  hundred  thirteen. 
Additional  accounts  may,  however,  be  maintained  in  the  name  of 
a  parent  as  trustee  for  a  dependent  or  minor  child  and  in  the  name 
of  a  child  as  trustee  for  a  dependent  parent,  provided,  however, 
that  not  more  than  two  hundred  and  fifty  dollars  shall  be  deposited 
to  any  such  account  during  any  six  months  period. 

2.  The  aggregate  amount  of  deposits  to  the  credit.of  any  society 
or  corporation  at  any  time,  sfhall  not  exceed  five  thousand  dollars, 
exclusive  of  dividends,  unless  such  deposit  has  been  made  pur- 
suant to  a  judgment,  order  or  decree  of  a  court  of  record  and  a 
certified  copy  of  the  judgment,  order  or  decree  is  filed  with  the 
savings  baii. 

3.  Every  savings  bank  may  further  limit  the  aggr^ate  amount 
which  an  individual  or  any  corporation  or  society  may  deposit,  to 
such  sum  as  it  may  deem  expedient  to  receive;  and  may,  in  its 
discretion,  refuse  to  receive  a  deposit  or  at  any  time  retom  all 
or  any  part  of  any  deposit 

Source. —  Former  i  143. 

Am'd  by  L.  1920,  chap.  167.    In  effect  April  12,  1920. 
The  provisions  of  subd.  1,  making  the  $3,000  limitation  include  trust  de- 
posits  and  joint  deposits,  are  new;  they  are  confirmatory  of  opinions  of  the 
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Attomey-Goneral  (Atty.-Oen.  Rep.  [1912]  Vol.  2,  p.  555;  Atty.-Gen.  Rep. 
[1913]  p.  36).  The  words  "exclusive  of  dividends"  are  new.  All  of  subd.  1 
beginning  with  the  words  *' standing  in  his  name  as  executor/'  and  the 
requirement  of  subd.  2,  that  a  certified  copy  of  the  judgment,  etc.,  be  filed 
are  new.  The  exception  in  former  S  143  of  deposits  made  prior  to  May  17, 
1875,  is  omitted.  Subdivision  3  is  taken  from  the  third  sentence  of  former 
I  143. 

CROSS-REFERENCES.— General  powers  as  to  receiving  and  repaying 
depo5(its,  see  SI  2,  238. 

Repayment  of  deposits  regulated,  see  §|  248,  249. 

CX)NTRACT  iNOT  VOTD.— An  individual  whose  deposit  exceeds  $3,000 
may  recover  from  Che  bank  the  full  amount  of  the  deposit.  The  contract 
between  the  bank  and  the  depositor  is  not  made  void  by  the  statute.  Taylor 
V.  Empire  State  Sav.  Bank,  66  Hun  538. 

INTEREST  ON  EXPESS.— ifUnder  former  statutes  imposing  a  limitation 
upon  deposits  (Laws  of  1882,  Ch.  409,  §  290,  as  amended  by  Laws  of  1885, 
Ch.  477),  if  the  deposit  exceeded  the  maximum  amount  no  interest  thereon 
could  be  allowed  or  recovered.  Taylor  v.  Empire  State  Sav.  Bank,  60  Hun 
536. 

INCLUDES'THUST  DEPOSITS.— This  limitation  includes  deposits  made  by 
an  individual  in  trust  for  another,  as  long  as  the  trustee  has  the  power  to 
withdraw  the  money;  and  it*makes  no  difference  that  the  trust  accounts  are 
made  in  alternation,  as  ''A  in  trust  for  B  "  and  '^  B  in  trust  for  A.''  If, 
however,  it  is  made  to  appear  that  the  trust  has  become  irrevocable  by  de- 
livery of  the  pass-book  to  the  beneficiary  or  by  notice  to  him,  he,  and  not 
the  trustee,  is  chargeable  with  the  deposit.    Atty.-Gen.  Rep.  (1913)  35. 

This  conclusion  remains  unaffected  by  the  new  provisions  of  subd.  1. 

A  depositor  .ought  to  be  paid  dividends  upon  the  total  amount  which  is  due 
him,  including  the  aggregate  amount,  plus  any  dividends  credited.  Atty.-isten. 
Rep.  June  21,  1919. 

The  prohibition  in  regard  to  the  aggregate  amount  of  deposits  is  directed 
more  against  the  action  of  depositors  in  placing  money  in  the  bank,  rather 
than  against  the  bank's  action  in  crediting  dividends.  Atty.-Gen.  Rep.  Jan. 
22,  1919. 

§  248.  Begnilatioiis  and  restriotions  as  to  repa3rinent  of  deposits; 
passoooks. 

The  sums  deposited  with  any  savings  bank,  together  with 
any  dividends  credited  thereto,  shall  be  repaid  to  the  depositors 
thereof  respectively,  or  to  their  legal  representatives,  after  demand, 
in  such  manner  and  at  such  times,  and  under  such  regalations, 
as  the  board  of  trustees  shall  prescribe,  subject  to  the  provisions 
of  this  and  the  next  following  section.  Such  r^ulations  shall  be 
posted  in  a  conspicuous  place  in  the  room  where  the  business  of 
such  savings  bank  shall  be  transacted,  and  shall  be  printed  in 
the  passbooks  or  other  evidences  of  deposit  furnished  by  it,  and 
shall  be  evidence  between  such  savings  bank  and  the  depositors 
holding  the  same,  of  the  terms  upon  which  the  deposits  therein 
acknowledged  are  made. 

The  savings  bank  may  at  any  time  by  a  resolution  of  its  board 
of  trustees  require  a  notice  of  sixty  days  before  repaying  deposits, 
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in  whicli  event  no  deposit  shall  be  due  or  payable  until  sixty  days 
after  notice  of  intention  to  withdraw  *he  same  shall  have  been 
personally  given  by  the  depositor,  and  such  deposits,  if  not  with- 
drawn within  fif tten  days  after  ^e  expiration  of  the  sixty  days' 
notice,  shall  not  then  be  due  or  payable  under  such  notice  or  by 
reason  thereof. 

Nothing  herein  contained,  however,  shall  be  construed  as  im- 
pairing contracts  heretofore  made  between  savings  banks  and 
their  depositors  as  to  notice  of  withdrawal,  or  as  prohibiting  any 
savings  bank  from  making  payments  of  deposits  before  the  expira- 
tion of  said  sixty  day  notice. 

But  no  savings  bank  shall  hereafter  agree  with  its  depositors 
in  advance  to  waive  said  sixty  days'  notice  nor  shall  it  in  the  case 
of  deposits  hereafter  made  require  a  longer  notice  than  the  sixty 
days  aforesaid.  But  a  savings  bank  may  make  contracts  with 
its  depositors  to  repay  deposits  of  fixed  sums  made  at  regular 
intervals  at  a  given  time  with  all  accumulations  of  dividends 
thereon,  or  to  repay  said  deposits  when  together  with  dividends 
credited  thereon  they  shall  equal  a  specific  sum  and  may  issue  as 
evidence  of  such  contract  a  certificate  setting  forth  the  given  sum 
to  which  such  deposits  shall  accumulate  or  the  given  time  during 
which  the  deposits  and  the  dividends  thereon  shall  be  accumu- 
lated. Upon  the  maturity  of  such  contract  the  bank  may,  at  its 
option,  pay  the  amount  due  from  it  pursuant  to  such  contract, 
by  check. 

Such  contract  shall  not  provide  for  any  forfeiture  of  the  sums 
deposited  in  the  event  of  the  discontinuance  of  the  r^ular 
payments  therein  provided,  but  may  require  the  depositor,  in 
that  event,  to  forfeit  dividends  credited  or  accrued  prior  to  such 
discontinuance. 

2.  Except  as  provided  in  subdivisions  one  and  three  of  this 
section,  a  savings  bank  shall  not  pay  any  dividend  or  deposit,  or 
portion  of  a  deposit,  or  any  check  drawn  upon  it  by  a  depositor, 
unless  the  pass-book  of  the  depositor  be  produced,  and  the  proper 
entry  be  made  therein  at  the  time  of  the  payment. 

3.  The  board  of  trustees  of  any  savings  bank  may  by  its  by-laws, 
provide  for  making  payments  in  cases  of  loss  of  pass-book,  or  other 
exceptional  cases  where  the  pass-books  cannot  be  produced  without 
loss  or  serious  inconvenience  to  depositors,  the  right  to  make  such 
payments  to  cease  when  so  directed  by  the  superintendent  of 
banks,  upon  his  being  satisfied  that  such  right  is  being  improperly 
exercised  by  such  savings  bank;  but  payments  may  be  made  upon 
the  judgment  or  order  of  a  court. 

4.  If  any  person  shall  die  leaving  in  a  savings  bank  an  account 
on  which  the  balance  due  him  shall  not  exceed  five  hundred 
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dollars,  and  no  executor  of  his  last  will  and  testament  or  no 
administrator  of  his  estate  shall  be  appointed,  the  savings  bank 
may  in  its  discretion  pay  the  balance  of  his  account  to  his  widow 
(or  if  the  decedent  was  a  married  woman,  to  her  surviving 
husband),  next  of  kin,  funeral  director  or  other  creditor  who  may 
appear  to  be  entitled  thereto.  As  a  condition  of  such  payment 
the  savings  bank  may  require  proof  by  aflSdavit  as  to  the  parties 
in  interest,  the  filing  of  proper  waivers,  the  execution  of  a  bond 
of  indemnity,  with  sureties,  by  the  person  to  whom  the  payment 
is  to  be  made,  and  a  proper  receipt  and  acquaintance  for  such  pay- 
ment. For  any  such  payment  made  pursuant  to  this  subdivision 
the  savings  bank  diall  not  be  held  liable  to  the  decedent's  executor 
or  administrator  thereafter  appointed,  unless  the  payment  shall 
have  been  made  within  one  year  after  the  decedent's  death  and 
an  action  to  recover  the  amount  shall  have  been  commenced  within: 
one  year  after  the  date  of  payment 

Source.— Former  H  1^3,  152.  The  second,  third  and  fourth  paragraphs  of 
fubdir.  1  and  all  of  subdiv.  4  are  new. 

Amended  by  Lw  1&16,  chap.  1^,  and  L.  1920,  chap.  78.  In  effect  March  28, 
1020. 

Sabd.  1  and  2  amM  by  L.  1920,  chap.  129.    In  effect  March  30,  1920. 

€K06S-P)EFE3tEN0E^. — Bepayment  of  deposits  of  minors,  trust  deposits 
and  joint  deposits,  see  |  249. 

General  power  to  receive  deposits,  see  t§  2,  238. 

Restrictions  on  amount  of  deposits,  see  f  247. 

Power  to  enact  by-laws  as  to  repayments  of  deposits,  see  f  262. 

Deposits  as  assets  of  deceased  depositor's  estate,  see  Code  Civ.  Proc.,  |  2712. 

Suspending  payments.  The  provisions  of  this  section  giving  the  privilege 
of  suspending  payments  for  sixty  days  was  not  designed  to  permit  inquiries 
concerning  the  authority  of  persons  making  withdrawals  but  to  protect  the 
bank  in  times  of  panic  and  .financial  distress.  Myerowich  v.  Emigrant  Ind. 
Sav.  Bank,  184  App.  Div.  MS. 

DEPOSITORS  AiRE  CREDITORS. — The  relatioE  ol  a  depositor  in  a  sav- 
ings bank  to  the  corporation  is  that  of  a  creditor.  People  v.  Mechanics'  Sl 
Traders'  Sav.  Inst.,  92  N.  Y.  7,  rev'g  28  Hun  375;  Mierke  v.  Jefferson  County 
Savings  Bank,  208  N.  T.  347. 

DEPOSITORS  AND  OTHER  CREDITORiS  SHAR®  RATABLY  UPON  IN- 
SOLVENCY.— T^^on  the  insolvency  of  .a  savings  bank  the  assets  of  the  cor- 
poration become  a  trust  fund  for  its  creditors.  Depositors  stand  upon  the 
same  basis  as  other  creditors  and  share  ratably  with  them  and  with  each 
other  in  receiving  payment  from  the  insolvent  estate.  People  v.  Mechanics' 
&  Traders'  Sav.  Inst.,  92  N.  Y.  7,  rev'g  28  Hun  375;  People  v.  Ulster  County 
Savings  Bank,  64  Hun  434,  aff'd  in  133  N.  Y.  689,  on  opinion  below. 

A  judgment  obtained  by  a  general  creditor  of  a  savings  bank  against  its 
receiver  in  an  action  that  was  pending  when  the  receiver  w«a  appointed,  is 
not  entitled  to  a  preference  over  depositors.  People  v.  Mechanics'  ft  Traders' 
Sav.  Inst.,  92  N.  Y.  7,  reVg  28  Hun  375. 

DEPOSIT  IN  NAME  OTHER  THAN  DEPOSITOR'S.— A  person  may  deposit 
his  money  in  the  names  of  others  or  in  the  names  of  fictitious  persons,  with- 
out impairing  his  title  to  the  deposits.  Washington  v.  Bank  for  Savings,  171 
N.  Y.  166,  tS'g  66  App.  Div.  338;  Roughan  v.  Chenango  Valley  Bav.  Bank, 

158  App.  Div.  780.  .....  .  ^         ^    *        ^ 

This  section  does  not  mean  that  a  deposit  may  not  be  made  to  a  donee  or 
assignee.    Scheflfer  v.  Erie  Co.  Sav.  Bank,  229  N.  Y.  60. 


Digitized  by 


Google 


260  Banking  Law.  §  248 

Deposits  of  depositor's  own  money  in  the  names  of  third  persons  without 
their  knowledge,  the  intent  being  that  they  should  take  only  if  they  should 
survive  the  depositor,  no  notice  being  given  to  them  and  the  depositor  retain- 
ing the  pass-books;  held,  asfter  the  death  of  said  third  persons,  to  belong  to 
the  depositor.  Held  also  that  the  depositor  need  not  administer  the  estates 
of  said  persons  in  order  to  recover  the  deposits.  Roughan  v.  Chenango  Valley 
Sav.  Bank,  158  App.  Div.  786. 

RULES  OF  BANK. —  In  the  absence  of  any  rtUea  or  regulations  assented  to 
by  its  customers,  a  savings  bank  is  governed  by  the  same  l^al  principles  that 
apply  to  other  moneyed  institutions  with  respect  to  payment  of  deposits. 
Allen  V.  Williamsburgh  Sav.  Bank,  69  N.  Y.  314. 

Questions  involving  the  relations  of  a  savings  bank  to  its  depositors  and 
arising  outside  of  the  rules  and  regulations  adopted  by  the  bank  pursuant 
to  the  statute  must  be  determined  by  "  broad  and  comprehensive  legal  rules 
of  general  application."  Kelley  v.  Buffalo  Sav.  Bank,  180  N.  Y.  171,  177, 
rev'g  88  App.  Div.  374. 

The  court  will  not,  unless  for  substantial  reasons,  interfere  with  reasonable 
rules  made  by  a  savings  bank,  pursuant  to  statute,  for  the  regulation  of  its 
business.    Rosenthal  v.  Dollar  Sav.  Bank,  61  Misc.  244. 

See  "Effect  of  By-Laws  and  Rules"  (infra). 

DEATH  OP  DEPOSITOR.— The  following  decisions  under  the  former  law 
should  be  read  in  connection  with  subdiv.  4  of  the  present  section. 

Upon  the  death  of  a  depositor  the  savings  bank  remains  indebted  to  his 
estate  in  the  amount  of  his  deposit,  and  is  bound  to  make  payment  to  his 
executor  or  administrator.  Boone  v.  Citizens'  Sav.  Bank,  84  N.  Y.  83;  Mierke 
V.  Jefferson  County  Sav.  Bank,  208  N.  Y.  347. 

When  a  depositor  in  a  savings  bank  has  died  but  the  bank  has  no  notice 
of  his  death,  and  a  third  person  presents  the  depositor's  pass-book  and  a 
draft  purporting  to  bear  his  signature,  the  bank  does  not  act  at  its  peril  in 
paying  out  money  to  that  person,  but  its  duty  is  to  use  ordinary  care  accord- 
ing to  the  special  circiunstances  of  the  case.  Kelley  v.  Buffalo  Sav.  Bank, 
180  N.  Y.  171,  rev'g  88  App.  Div.  374.  See  also  Hayden  v.  Brooklyn  Sav.  Bank, 
16  Abb.  Pr.  N.  S.  297. 

It  has  been  said  that  a  by-law  of  a  savings  bank  providing  (as  in  former 
f  143,  now  subd.  1  of  §  248)  that  upon  the  death  of  a  depositor  his  deposit 
shall  be  paid  to  his  legal  representatives,  puts  upon  the  bank  the  duty  of 
ascertaining  at  its  peril  who  is  entitled  to  the  money  upon  the  depositor's 
death.  Farmer  v.  Manhattan  Sav.  Inst.,  60  Hun  462,  465;  Podmore  v.  South 
Brooklyn  Sav.  Inst.,  48  App.  Div.  218;  Mahon  v.  South  Brooklyn  Sav.  Inst, 
176  N.  Y.  69. 

That  rule,  however,  is  too  broad  and  is  not  one  of  general  application. 
KeUey  v.  Buffalo  Sav.  Bank,  180  N.  Y.  171. 

A  by-law  of  a  savings  bank  providing  that  upon  a  depositor's  death  his 
deposit  shall  be  paid  to  his  legal  representatives,  is  designed  for  the  protec- 
tion of  the  depositor  who  can  no  longer  protect  himself.  A  by-law  provid- 
ing that  although  the  bank  will  endeavor  to  prevent  frauds  all  payments 
made  to  persons  producing  the  pass-book  shall  be  valid  payments  to  discharge 
the  bank,  is  designed  for  the  protection  of  the  bank.  These  two  by-laws 
must  be  read  together.  Hence,  when  the  bank  has  notice  of  a  depositor's 
death  it  acts  at  its  peril  in  paying  the  deposit  to  a  person  who  claims  the 
money  under  an  alleged  gift  causa  mortis.  Mahon  v.  South  Brooklyn  Sav. 
Inst.,  175  X.  Y.  69  (as  limited  by  Kelley  v.  Buffalo  Sav.  Bank,  180  N.  Y.  171). 
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If  the  bank  has  no  notice  of  the  depositor's  death,  its  duty,  under  such 
rules,  in  paying  out  money  to  a  third  person  who  presents  the  decedent's 
pass-book  and  a  draft  purporting  to  bear  his  signature,  is  measured  by  the 
rule  of  ordinary  care,  to  be  applied  according  to  the  circumstances  of  the 
particular  case.  Kelley  v.  Buffalo  Sav.  Bank,  180  N.  Y.  171,  rev'g  88  App. 
Div.  374,  and  limiting  Mahon  v.  South  Brooklyn  Sav.  Inst.,  175  N.  Y.  69. 

When  a  depositor  makes  a  valid  parol  gift  of  his  deposit  and  then  dies,  the 
donee  becomes  his  "  legal  representative  "  within  the  meaning  of  a  by-law  of 
the  bank  providing  that  upon  the  death  of  a  depositor  the  deposit  shall  be 
paid  to  his  or  her  legal  representatives  upon  presentation  of  the.  pass-book, 
and  the  donee  may  recover  the  deposit  from  the  bank  without  having  an 
administrator  of  the  donor  appointed.  Casgriff  v.  Hudson  City  Sav.  Inst., 
24  Misc.  4. 

PAYMENT  TO  FOREIGN  ADMINISTRATOR.— A  savings  bank  is  pro- 
tected  in  paying  in  good  faith  a  deposit  of  a  non-resident  to  the  latter's 
administrator  appointed  in  the  state  of  the  deceased  depositor's  domicile;  the 
fact  that  an  administrator  had  been  appointed  in  this  state  before  the  pay- 
ment does  not  affect  the  validity  of  the  payment  if  the  bank  had  no  actual 
notice  of  the  appointment;  sufficient  notice  thereof  is  not  afforded  by  the 
record  of  the  appointment  in  the  surrogate's  office.  Maas  v.  Grerman  Say. 
Bank,  176  N.  Y.  377,  aff'g  73  App.  Div.  524. 

PASS-BOOKS. —  The  pass-book  issued  by  a  savings  bank  to  a  depositor  is 
not  a  negotiable  instrument,  and  mere  possession  thereof  does  not  constitute 
proof  of  the  right  of  the  holder  to  draw  money  thereon.  Allen  v.  Williams- 
burgh  Sav.  Bajak,  69  N.  Y.  314,  319;  Smith  v.  Brooklyn  Sav.  Bank,  101  N.  Y. 
58;  Kiunmel  v.  Germania  Sav.  Bank,  127  N.  Y.  488.  See  also  Wall  v.  Emi- 
grant Industrial  Sav.  Bank,  64  Hun  249,  254. 

The  provision  of  the  Banking  Law  that  no  savings  bank  shall  pay  any 
deposit  unless  the  pass-book  of  the  depositor  shall  be  produced  and  the  proper 
entry  made  therein,  does  not  make  the  production  of  the  pass-book  an  arbitrary 
condition  which  must  at  all  hazards  be  complied  with,  and  a  depositor  is 
entitled  to  receive  his  money  where  circumstances  render  the  production  of 
the  book  impossible,  for  the  rule  is  to  protect  the  bank  against  the  payment 
of  deposits  to  others  than  those  entitled  thereto  and  the  reasonableness  of  the 
excuse  for  not  producing  the  book  must  be  determinetf  in  the  light  of  this 
purpose.    Meighan  v.  Emigrant  Industrial  Sav.  Bank,  168  App.  Div.  542. 

To  protect  a  savings  bank  in  paying  a  deposit  to  a  third  person  on  mere 
presentation  of  a  pass-book,  there  must  be  a  contract  between  the  depositor 
and  the  bank  clearly  authorizing  such  payment,  and  the  power  will  not  be 
inferred  from  loose  or  doubtful  language  in  a  rule  or  by-law  of  the  bank. 
Smith  V.  Brooklyn  Sav.  Bank,  101  N.  Y.  58. 

Attomey-Qeneral  Jackson  advised  the  Superintendent  of  Banks  that  he 
might  properly  decline  to  approve  a  by-law  of  a  savings  bank  making  the 
unqualified  provision  that  "All  payments  made  to  persons  producing  the 
pass-book  of  a  depositor  issued  by  this  bank  shall  be  valid  payments  to  dis- 
charge the  bank  of  all  liability."  In  his  opinion  it  would  be  contrary  to 
public  policy  to  protect  a  bank  in  paying  a  deposit  to  a  person  whose  only 
evidence  of  right  to  the  deposit  is  the  possession  of  a  pass-book  which  might 
have  been  obtained  by  theft  or  fraud.    Atty.-Gen.  Rep.  (1908)   395. 

A  depositor  may  assign  and  transfer  his  interest  in  his  deposit  without  the 
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delitery  of  his  pass-book;  and  the  assignmeiit  becomes  effective  'when  it  is 
accepted  and  acted  upon  by  the  bank.  A  rule  or  regulation  of  the  bank  re- 
quiring the  assignee  to  present  the  pass-book  is  waived  when  the  bank  gives 
effect  to  the  assignment  and  notifies  the  parties  that  presentation  of  the  pass- 
book is  unnecessary.  Augsbury  v.  Shurtliff^  114  App.  Div.  626,  aff'd  in  100 
N.  Y.  607. 

Where  an  account  was  payable  to  either  father  or  son  "  or  the  survivor 
of  them,"  and,  after  the  father's  death,  his  executor  held  the  pass-book  claim- 
ing that  the  deposit  belonged  to  the  decedent's  estate,  it  was  held  that,  .^ 
the  bank  could  not  make  payment  to  the  son  without  the  production  of  the 
pass-book,  the  executor  should  be  joined  as  a  co-defendant  in  an  action  by 
the  son  against  the  bank  to  recover  the  deposit.  Waterman  v.  Albany  City 
Sav.  Inst,  86  Misc.  274. 

EFFECT  OF  BY-LAWS  AND  RULES.— By-laws  or  rules  of  a  savings  bank 
printed  in  the  pass-book  accepted  and  used  by  a  depositor  constitute  a  con- 
tract between  the  depositor  and  the  bank,  binding  upon  both.  Warhus  v. 
Bowery  Sav.  Bank,  21  N.  Y.  543;  Appleby  v.  Erie  County  Sav.  Bank,  62  N.  Y. 
12;  Allen  v.  Williamsburgh  Sav.  Bank,  69  N.  Y.  314;  Mitchell  v.  Home  Sav. 
Bank,  38  Hun  255;  Wilcox  v.  Onondaga  County  Sav.  Bank,  40  Hun  297;  Kel- 
ley  V.  Chenango  Valley  Sav.  Bank,  22  App.  Div.  202;  Winter  v.  Williamsburgh 
Sav.  Bank,  68  App.  Div.  193;  Rosenthal  v.  Dollar  Sav.  Bank,  61  Misc.  244; 
Israel  v.  Bowery  Sav.  Bank,  9  Daly  607.  See  also  Schoenwald  v.  Metropol- 
itan Sav.  Bank,  57  N.  Y.  418;  Boone  v.  Citizens  Sav.  Bank,  84  N.  Y.  83;  Riley 
V.  Albany  Sav.  Bank,  36  Hun  513,  aff'd  in  103  N.  Y.  669;  Campbell  v.  Schenec- 
tady Sav.  Bank,  114  App.  Div.  337. 

But  a  provision  in  such  by-laws  printed  in  the  pass-book  and  designed  to 
protect  the  bank  against  liability  for  paying  out  a  deposit  on  presentation 
of  the  pass-book  by  the  wrong  person,  does  not  absolve  the  officers  of  the 
bank  from  the  duty  to  exercise  care  and  diligence  to  protect  the  depositor 
against  fraud,  or  relieve  the  bank  from  liability  for  their  negligence.  Kum- 
mel  ▼.  Germania  Sav.  Bank,  127  N.  Y.  488;  Geams  v.  Bowery  Sav.  Bank,  13o 
N.  Y.  657;  Kelley  v.  Buffalo  Sav.  Bank,  180  N.  Y.  171;  Campbell  v.  Schenec- 
tady Sav.  Bank,  114  App.  Div.  337.  See  also  Smith  v.  Brooklyn  Sav.  Bank, 
101  N.  Y.  58;  Wall  v.  Emigrant  Industrial  Sav.  Bank,  64  Hun  249;  Abramo- 
witz  V.  Citixens  Sav.  Bank,  17  Misc.  297. 

A  by-law  printed  in  the  pass-book  that  although  the  bank  will  endeavor 
to  prevent  frauds  upon  its  depositors,  yet  all  payments  to  persons  producing 
pass-books  issued  by  the  bank  shall  be  valid  payments  to  discharge  the  bank, 
is  in  effect  an  undertaking  by  the  bank  to  use  ordinary  care  not  to  pay  to 
others  than  the  depositor,  but  saving  itself  harmless  in  case  the  pass-book  is 
produced  by  some  one  not  the  owner  and  payment  is  made  to  him  without 
negligence.  Schoenwald  v.  Metropolitan  Sav.  Bank,  67  N.  Y.  418;  Appleby  v. 
Erie  County  Sav.  Bank,  62  N.  Y.  12;  Wilcox  v.  Onondaga  County  Sav.  Bank, 
40  Hun  297;  Ilayden  v.  Brooklyn  Sav.  Bank,  15  Abb.  Pr.  N.  S.  297;  Kelley  v. 
Buffalo  Sav.  Bank,  180  N.  Y.  171;  Campbell  v.  Schenectody  Sav.  Bank,  114 
App.  Div.  337. 

When  such  a  by-law  provides  that  the  bank  "  will  use  its  best  efforts  to 
prevent  fraud,"  the  duty  of  the  bank  officers  with  respect  to  paying  a  deposit 
to  the  right  person  is  not  limited  by  ordinary  care  and  diligence.  Allen  v. 
Williamshurgh  Sav.  Bank,  69  N.  Y.  314. 

A  clerk  of  a  savings  bank  whose  duties  are  to  receive  deposits,  give  pass- 
books therefor  and  enter  the  mon^  to  the  credit  of  the  depoaitors,  has  no 
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implied  or  apparent  authority  to  make  any  agreement  with  respect  to  with- 
drawal of  a  deposit,  in  addition  to,  or  in  conflict  with,  the  reig^ations  printed 
in  the  pass-book.  Eiley  v.  Albany  Sav.  Bank,  86  fimi  513,  affd  in  103  N.  Y. 
669. 

A  by-law  providing  that  deposits  can  be  withdrawn  at  certain  dates  upon 
one  month's  previous  notice,  is  waived  when  the  bank  unqualifiedly  refuses 
to  pay  and  bases  its  refusal  on  other  grounds.  Riley  v.  Albany  Sav.  Bank, 
36  Hun,  -519,  aflTd  in  108  N.  Y.  660.  See  also  Abramowitt  v.  Citizens'  Sav. 
Bank,  17  Misc.  297. 

The  relation  of  debtor  and  creditor  exists  between  the  bank  and  the  de- 
positor, and  the  bank  cannot  enforce  rules  which,  in  effect,  make  the  deposit 
nonassignable.  Where  a  depositor  assigns  his  account,  the  bank  cannot 
justify  its  refusal  to  pay  the  assign  by  a  rule  requiring  the  depositor  to 
appear  in  person  to  withdraw  his  account  Bank  of  U.  S.  v.  Public  BanK, 
161  N.  Y.  Supp.  26. 

Although  tiie  by-laws  of  a  savings  -bank  state  that  it  shall  be  open  for 
business  dailv  from  10  A.  M.,  it  may  make  a  valid  payment  on  checks  of  a 
depositor  before  said  opening  hour  where  it  has  been  its  custom  to  beffin 
business  at  9  A.  M.  The  .buik  is  not  liaeble  -where  it  paid  the  check  of  a 
depositor  shortly  after  9  and  the  depositor  appeared  subsequently  before 
10  o'clock  and  ordered  payment  stopped.  Butler  v.  Broadway  Savings  Institu- 
tion, 171  App.  Div.  682. 

LOSS  OF  PASS-BOOK.— A  by-law  providing  that  when  a  pass-book  is  lost 
the  bank  will  decide  as  to  the  person  to  whom  payment  shall  be  made,  does 
not  justify  the  bank  in  refusing  to  make  payment  to  the  depositor  when  for 
several  years  the  bank  has  had  knowledge  of  the  loss  of  the  pass-book  and 
no  third  person  has  made  any  claim  to  the  deposit.  Mills  v.  Albany  Exchange 
Sav.  Bank,  28  Misc.  251. 

When  the  pass'book  is  not  produced,  an  action  to  recover  the  deposit  can- 
not be  maintained  without  evidence  that  the  book  is  lost,  if  objection  is 
made  on  that  ground.    Warhus  v.  Bowery  Sav.  Bank,  21  N.  Y.  543. 

By-latws  of  a  savings  bank  providing  that  no  money  can  be  withdrawn 
except  on  production  of  the  pass-ibook,  and  that  if  the  pass-bode  be  lost  imme- 
diate notice  in  writing  shall  be  given  to  the  bank,  are  waived  when  the  bank 
is  promptly  and  repeatedly  informed  of  the  loss  of  a  pass-book,  but  does  not 
intimate  any  desire  for  written  notice  and  bases  its  refusal  to  pay  upon  other 
n'ounds.  Mierke  v.  Jefferson  Cdimt^  Sav.  Bank,  208  N.  Y.  347.  See  also 
Kenny  v.  Harlem  Sav.  Bank,  65  Misc.  466,  rev'g  61  Misc.  144. 

INDEMNITY  WHEN  PASS-BOOK  IS  LOST.—  In  the  absence  of  an  appro- 
priate bv-law,  a  savings  bank  cannot  lawfully  require  a  bond  of  indemnity 
from  a  aepositor  as  a  condition  of  paying  a  deposit  -when  the  pass-book  has 
been  lost;  and  the  depositor's  failure  to  fumiw  such  a  bond  is  no  defense 
to  an  action  to  recover  the  deposit.  Mierke  v.  Jefferson  County  Sav.  Bank, 
208  N.  Y.  347;  Mills  v.  Albany  Exchange  Sav.  Bank,  28  Misc.  251;  Boughan  v. 
Chenango  Valley  Skv.  Bank,  188  App.  tDiv.  7<86. 

§  249.  Bepayment  of  deposits  of  minors,  trust  deposits  and  joint 
deposits. 
1.  When  any  deposit  shall  be  made  by  or  in  the  name  of  any 
minor,  the  same  shall  be  held  for  the  exclusive  right  and  benefit 
of  such  minor,  and  free  from  the  control  or  lien  of  all  other  per- 
sons, except  creditors,  and  shall  be  paid,  together  with  the  divi- 
dends thereon,  to  the  person  in  whose  name  the  deposit  shall  have 
been  made,  and  the  receipt  or  acquittance  of  such  minor  shall  be  a 
valid  and  sufficient  release  and  discharge  to  such  savings  bank  for 
such  deposit  or  any  part  thereof. 
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2.  When  ^mj  deposit  shall  be  made  by  any  person  in  trust  for 
another,  and  no  other  or  further  notice  of  the  existence  and  terms 
of  a  legal  and  valid  trust  shall  have  been  given  in  writing  to  such 
savings  bank,  in  the  event  of  the  death  of  the  trustee,  the  deposit 
or  any  part  thereof,  together*  with  the  dividends  thereon,  may  be 
paid  to  the  person  for  whom  the  deposit  was  made. 

3.  When  a  deposit  shall  be  made  by  any  person  in-  the  names  of 
such  depositor  and  another  person  and  in  form  to  be  paid  to 
either  or  the  survivor  of  them,  such  deposit  and  any  additions 
thereto  made  by  ekher  of  such  persons  after  the  making  thereof, 
shall  become  the  property  of  such  persons-as  joint  tenants,  and  the 
same  together  with  all  dividends  thereon  diall  be  held  for  the 
exclusive  use  of  such  persons  and  may  be  paid  to  either  during 
the  lifetime  of  both  or  to  the  survivor  after  the  death  of  one  of 
them,  and  such  payment  and  the  receipt  or  acquittance  of  the 
one  to  whom  such  payment  is  made  shall  be  a  valid  and  sufficient 
release  and  discharge  to  such  savings  bank  for  all  payments 'made 
on  account  of  such  deposit  prior  to  the  receipt  by  such  savings 
bank  of  notice  in  writing  not  to  pay  such  deposit  in  accordance 
with  the  terms  thereof.  The  making  of  the  deposit  in  such  form 
shall,  in  the  absence  of  fraud  or  undue  influence,  be  conclusive 
evidence,  in  any  action  or  proceeding  to  which  either  such  savings 
bank  or  the  surviving  depositor  is  a  party,  of  the  intention  of  both 
depositors  to  vest  title  to  such  deposit  and  4;he  additions  thereto 
in  sudi  survivor. 

Source. —  Former  I  144.    The  last  sentence  of  subdiv.  3  is  new. 

ORQSS-RBFERENCES.--  Similar  provision  as  to  banks,  see  i  148^  as  to 
trust  companies,  see  S  1/98. 

Restrictions  on  amount  of  trust  deposits  and  joint  deposits,  see  i  2479 
subd.  1. 

Power  to  enact  by-laws  as  to  repayment  of  deposits,  see  f  262. 

DEPOSITS  IN  TRUST.— The  provisions  now  embraced  in  subdiv.  2  with 
respect  to  deposits  in  trust  were  apparently  intended  to  relieve  the  bank  from 
the  consequences  of  the  uncertainty  resulting  from  decisions  that  the  form 
of  the  deposit  alone  was  not  conclusive  as  to  the  intent  of  the  depositor  to 
create  a  trust.  See  Cunningham  v.  Davenport,  147  N.  Y.  43;  Matter  of 
Totten,  179  N.  Y.  112,  119;  Garvey  J7.  Clifford,  144  App.  Div.  103. 

The  death  of  the  cestui  que  trust  during  the  life  of  the  depositor  revokes 
the  tentative  trust  created  by  such  deposit.  In  re  Thompson's  Estate,  86 
Misc.  291. 

When  a  person  deposits  his  own  money  in  trust  for  another,  thus  constitut- 
ing himself  a  trustee,  the  beneficiary  cannot  compel  the  bank  to  pay  the 
deposit  to  him  if  the  trustee  is  alive  and  does  not  consent  and  is  not  a  party 
to  the  action;  and  it  makes  no  difference  that  the  trustee  has  disappeared. 
Hemmerich  v.  Union  «Dime  Savings  Bank,  144  App.  Div.  416. 

"Although  the  facts  may  show  an  absolute  gift  or  irrevocable  trust  as 
between  donor  and  donee,  we  think  that  a  bank,  in  which  the  moncTS 
involved  are  deposited,  should  not  be  bound  ther^y  until  it  has  proper  notim 
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of  the  termination  of  the  trust  .by  the  death  of  the  donee  or  the  donor  or  by 
some  direct  notice  'by  the  donor  during  his  or  her  lifetime.  Until  the  hap- 
pening of  some  such  event  the  tbank  should  not  be  required  to  recognize  the 
right  of  any  one  to  exercise  dominion  over  or  withdraw  the  deposit  except  the 
person  with  whom  it  made  the  contract  of  deposit."  Hemmeridi  v.  Union 
Dime  Sav.  Inst,  144  App.  Div.  419,  418. 

The  provisions  of  siilxuy.  2  apparently  settle  a  disputed  question.  It  was 
formerly  held  that  when  a  deposit  was  made  in  trust  for  another  and  the 
trustee  died,  the  bank  was  bound  to  make  payment  to  the  trustee's  adminis- 
trator upon  production  of  his  letters  and  the  pass-book,  and  was  protected 
in  making  payment  to  him  unless  the  beneficiary  asserted  a  right  to  receive 
the  deposit  —  that  until  the  beneficiary  made  such  claim  the  bank  owed  no 
duty  to  him  and  had  no  right  to  inquire  into  the  character  of  the  trust. 
Boone  v.  Citizens'  Sav.  Bank,  84  N.  Y.  83.  On  the  other  hand,  it  was  held 
that  after  the  death  of  .both  trustee  and  beneficiary  the  bank  was  protected, 
in  the  absence  of  demand  by  the  trustee's  admmistrator,  in  paying  the 
deposit  to  the  administrator  of  the  beneficiary  —  a  decision  in  harmony  with 
the  present  statute.    Bishop  v.  Seaman's  Bank  for  Savings,  33  App.  Div.  181. 

When  a*  person  creates  an  irrevocable  trust  in  a  deposit  and  the  bene- 
ficiary dies  leaving  a  will  beaueathing  the  deposit  and  appointinff  the  legatee 
executor,  the  latter  is  entitled  to  recover  the  deposit  from  the  bank,  the 
trustee  being  made  a  party  to  the  action.  Whitfield  v.  Greenwich  S*ay.  Bank, 
4  Month.  L.  Bull.  ©9  (Super.  Ct). 

Where  a  husband  deposits  money  in  a  savings  bank  in  his  own  name  in 
trust  for  his  wife,  the  wife  cannot  maintain  an  action  at  law  against  the 
bank  to  recover  the  deposit.    Herpe  v.  Herpe,  80  Aiisc.  142. 

DEPOSITS  IN  TRUST  FOR  FICTITIOUB  PERSONS  belong  to  the  depos- 
itor.    Washington  v.  Bank  for  Savings,  171  N.  Y.  166,  afi'g  65  App.  Div.  388. 

JOINT  IJEPOSITS.— The  provisions  of  subd.  3  (except  the  last  sentence 
which  is  new)  were  added  to  the  statute  by  chapter  247  of  the  Laws  of  1907. 
The  subdivision  does  not  govern  accounts  opened  before  its  provisions  were 
enacted.  Berg  v.  Keber,  ?8  Misc.  468,  472;  Bonnette  v.  Malloy,  16»  App. 
Div.  78,  modified  on  a  point  of  practice  in  209  N.  Y.  1^. 

The  language  of  subd.  3  was  intended  to  do  away  with  the  uncertainty 
attendant  upon  the  rule  that  a  deposit  in  joint  form  was  not  conclusive  as  to 
the  depositor's  intent,  and  to  protect  the  bank  in  making  payment  to  either 
person  named  or  the  survivor.  See  Clary  v.  Fitzgerald,  155  App.  Div.  669; 
Schneider  v.  Schneider  (N.  1),  122  App.  Div.  774;  Kelly  v.  Beers,  W^  N.  Y. 
49,  55;  Bonnette  v.  Molloy,  153  App.  Div.  73,  7£M,  modified  on  a  point  of 
practice  in  209  N.  Y.  167;  Berg  v.  Keber,  78  Misc.  468;  West  v.  McCullough, 
123  App.  Div.  846;  ard  in  194  N.  Y.  518;  Bradt  v.  Bradt,  143  App.  Div.  863. 

Even  before  the  last  sentence  of  subd.  3  was  added  it  was  held  that  the 
effect  of  these  provisions  is  not  merely  to  protect  the  bank  and  that  the  single 
act,  unexplained  by  other  competent  evidence,  that  a  deposit  is  made  m 
the  form  mentioned  in  the  statute  "fixes  the  respective  rights  of  the  de- 
positors named  as  point  owners  of  the  property  with  all  the  incidents  attach- 
ing to  such  ownership."    Clary  v.  Fitzgerald,  155  App.  Div.  659,  663-664. 

The  omission  of  the  words  "*or  the  survivor  of  them"  does  not  conclusively 
show  absence  of  intent  to  create  a  joint  tenancy  with  survivorship.  Evidence 
is  admissible  to  show  the  intent  of  the  depositors.  Corcoran  v.  Hotaling,  164 
App.  Div.  75. 

In  order  that  a  presumption  of  joint  tenancy  in  money  deposited  in  a  bank 
to  the  credit  of  the  depositor  and  another  person  may  arise,  as  provided  by 
$  249  of  the  Banking  Law,  the  deposit  must  be  made  *'  in  form  to  be  paid  to 
<>ither  or  the  survivor  of  them."    Hayes  v.  Claessens,  189  App.  Div.  449. 

The  fact  that  the  deposit  is  entered  in  form  to  the  credit  of  A  "  or  "  B 
with  words  of  survivorship,  does  not  change  the  effect  of  the  deposit  as 
being  in  the  names  of  both.  A  deposit  in  that  form  is  within  the  meaning  of 
the  statute,  and  presumptively,  at  least,  the  deposit  becomes  the  property  of 
the  persons  named,  as  joint  owners.    Clary  v.  Fitzgerald,  155  App.  Div.  659. 


Digitized  by 


Google 


Banking  Law.  §  249. 

It  was  held,  however,  that  the  statute  did  not  preclude  the  depositors  or 
their  representatives,  as  between  themselves,  from  showing  by  other  com- 
petent evidence  that  title  as  joint  owners  was  not  intends  or  established. 
Clary  y.  Fits^;erald,  155  App.  Div.  050;  Anson  y.  Savings  Sank  of  Utica,  155 
App.  Div.  039. 

This  rule  is  now  changed  by  the  last  sentence  of  stvbd.  3. 

The  provisions  of  su^.  3  apparently  do  not  extend  to  a  case  where  a 
deposit  is  made  in  the  nfune  of  the  depositor  ''or"  anoUier  without  words 
of  survivorship,  the  money  deposited  belonging  solely  to  the  depositor.  A  de- 
posit in  that  form  does  not  give  rise  to  any  inference  of  a  transfer  or  gift 
by  the  depositor  to  the  other  person  named  (Matter  of  Bolin,  136  N.  Y.  177; 
GraAng  y.  Irving  Sav.  Inst.,  69  App.  Div.  566,  57(X) ;  it  does  not  create  a 
trust  or  constitute  the  parties  joint  owners  of  the  deposit  (Grafing  y.  Irving 
Say.  Inst.,  supra),  and  upon  the  death  of  the  depositor  the  book  is  protected 
in  making  payment  to  his  executor  who  produces  the  pass^xxdc,  in  the  ab- 
sence of  any  demand  by  the  other  party  (Grafing  v.  Irving  Sav.  Inst.,  supra). 
So  where  the  deposit  thus  entered  is  made  up  of  contributions  hj  each,  and 
the  form  of  deposit  was  used  so  that  each  should  have  the  right  to  draw  the 
money,  the  interests  of  the  parties  as  between  themselves  are  several,  not 
joint,  and  upon  the  death  or  one  the  bank  is  not  justified*  in  paying  the 
entire  deposit  to  his  executor  or  administrator  against  the  protest  and  claim 
of  the  survivor,  but  is  liable  to  pay  to  the  survivor  the  amount  which  as 
between  the  parties  belongs  to  him;  and  this  is  true  although  the  decedent's 
executor  or  administrator  presents  the  pass-book  and  the  rales  of  the  bank 
provide  that  all  payments  to  persons  producing  pass-books  shall  be  valid  pay- 
ments to  discharge  the  bank  (MulcsJiy  v.  ^ugrant  Industrial  Sav.  Bank, 
89N.Y.  485). 

The  joint  tenancy  is  created  at  the  time  the  deposit  is  made  and  is  not 
**  made  in  contemplation  of  the  death  ♦  *  *  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such  death"  within  the  meaning  of  the 
Tax  Law.    Matter  of  Tilley,  166  App.  Div.  C40: 

One  of  the  joint  tenants  is  not  ousted  from  the  tenancy  through  the  with- 
drawal by  the  other  joint  tenant  and  deposit  in  another  bank  of  part  of  the 
money.    In  re  Klenk,  1«0  N.  Y.  Suppl.  365. 

Subd.  3  was  not  intended  to  be  an  enactment  of  a  new  law  but  rather  a 
dedaration  of  the  existing  law  on  the  subject.  McN^tt  y.  Crandell,  172  App. 
Div.  375 

Where  the  owner  of  a  savings  bank  account  changes  the  form  so  as  to 
include  herself  and  her  daught^,  to  be  drawn  by  eimer  or  the  survivor,  a 
valid  gift  is  estaeblished  by  the  decedent  to  the  daughter  and  upon  the  death 
of  the  owner,  the  daughter  is  entitled  to  the  funds  in  said  account.  Matter  of 
Delmore,  174  App.  Div.  99. 

Where  a  controversy  arises  over  the  ownership  of  a  savings  bank  accoimt 
opened  prior  to  the  enactment  of  the  statute  in  the  form  of  «i  husband  and 
wife  without  statement  of  its  being  payable  "to  either  or  the  survivor  of 
them  "  as  provided  for  by  the  Bsnking  Law,  ownership  must  be  determined 
according  to  the  common-law  rules  of  evidence  without  reference  to  the 
statute.    Matter  of  Mount  Vernon  Trust  Company,  175  App.  Div.  353. 

JOINT  DEPOSIT  BY  MERGER  OF  ACCOUNTS.— When  a  husband  and 
wife,  having  separate  deposits  in  a  savings  bank,  join  in  an  instrument  direct- 
ing that  their  accounts  be  merged  so  as  to  run  to  either  depositor  "  or  tiie 
survivor  of  them,"  the  instnunent  is  an  order  which  remains  executory  and 
revocable  until  ie  is  presented  to  and  acted  upon  by  the  bank.  (Augsbury  v. 
Shurtliff",  180  N.  Y.  138.)  But  when  the  order  is  delivered  to  the  bank  and 
acted  upon  by  it,  before  the  death  of  either  depositor,  the  transfer  is  effectual 
to  vest  in  the  survivor  the  title  to  the  whole  of  the  merged  deposits.  ( Augs- 
bury V.  Shurtliff,  114  App.  Div.  626,  aff'd  in  190  N.  Y.  507.)  In  such  a  cace 
it  seems  that  presentation  of  the  pass-books  to  the  bank  is  not  easoitial  to 
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complete  the  MSigniuent  or  transfer  of  the  funds  into  the  joint  account;  at 
least,  a  rule  or  r^^ation  which  would  require  such  presentation  may  be 
waived  by  .the  bank  in  so  far  as  it  is  made  for  the  bank's  protection.  (Augs- 
bury  V.  Shurtliff,  114  App.  Div.  e2d,  aTd  in  190  N.  Y.  507.) 

llie  presumption  is  that  the  merger  was  made  by  consent  of  both  and  that 
the  chflmse  was  made,  not  as  a  mere  matter  of  convenience,  but  to  create  and 
declare  the  property  rights  of  the  parties  in  the  deposit.  McNett  v.  Crandell, 
172  App.  Div.  576. 

§  850.  Aotioni  to  rMKnrer  deposits;  interpleader;  oosts;  statute  of 
limitations. 

1.  In  all  actions  against  any  savings  bank  to  recover  for  moneys 
on  deposit  therewith,  if  there  be  any  person  or  persons,  not  parties 
to  the  action,  who  claim  the  same  fund,  the  court  in  which  the 
action  is  pending,  may,  on  the  petition  of  such  savings  bank,  and 
upon  eight  days'  notice  to  the  plaintiff  and  such  claimants,  and 
without  proof  as  to  the  merits  of  the  claim,  make  an  order  amendr 
ing  the  proceedings  in  the  action  by  making  such  claimants 
parties  defendant  Qiereto;  and  the  court  shall  thereupon  proceed 
to  determine  the  rights  and  interests  of  the  several  parties  to 
the  action  in  and  to  such  funds.  The  remedy  provided  in  this 
section  shall  be  in  addition  to  and  not  exclusive  of  that  provided 
in  section  eight  hundred-  twenty  of  the  code  of  civil  procedure. 

2.  The  fimds  on  deposit  which  are  the  subject  of  such  an 
action  may  remain  with  such  savings  bank  to  the  credit  of  the 
action  until  final  judgment  therein,  and  be  entitled*  to  the  same 
dividends  as  other  deposits  of  the  same  class,  and  shall  be  paid 
by  such  savings  bank  in  accordance  with  the  final  judgment  of 
the  court ;  or  the  deposit  in  controversy  may  be  paid  into  court  to 
await  the  final  determination  of  the  action,  and  when  the  deposit 
is  so  paid  into  court  such  savings  bank  shall  be  struck  out  as  a 
party  to  the  action,  and  its  liability  for  such-  deposit  shall  cease. 

3.  The  costs  in  all  actions  against  a  savings  bank  to  recover 
deposits  shall  be  in  the  discretion  of  the  court,  and  may  be  charged 
upon  the  fund  affected  by  the  action. 

4.  When  a  savings  bank  shall  have  paid  a  deposit  balance  to 
any  person  and  shall  have  closed  such  account  on  its  books,  any 
action  against  the  savings  bank  to  recover  such  deposit  balance 
must  be  commenced  wifhinr  twenty  years  after  the  date  of  such 
payment.  Except  as  otherwise*  provided  in  this  section  and  in  sub- 
division four  of  section  two  hundred  and  forty-eight  of  this  article 
the  statutes  limiting  the  time  within  which  actions  may  be  com- 
menced shall  have  no  application  to  actions  brought  by  depositors, 
their  representatives  or  assigns  against  savings  banks  for  deposits 
made  therein. 
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Source. —  Former  |  145.  In  subdivision  1  the  words  ''  and  without  proof  as 
to  the  merits  of  the  claim/'  and  all  of  the  last  sentence,  are  new.  The  first 
sentence  of  subdivision  4  and  the  exceptions  in  the  second  sentence,  are  new. 
The  first  sentence  of  former  §  145,  relating  to  the  competency  of  a  wife  as  a 
witness  in  an  action  by  her  husband,  has  been  omitted  as  unnecessary. 

CROSS-REFERENCES.— Provisions  similar  to  subdivisions  1,  2  and  3,  as  to 
banks,  see  §  113;  as  to  trust  companies,  see  §  199. 

Interpleader  by  order,  see  Code  Civ.  Proc.,  |  820. 

Interpleader  by  suit  of  debtor,  see  Code  Civ.  Proc.,  §  820-a. 

Statutes  of  limitation  made  inapplicable  by  this  section,  see  Code  Civ* 
Proc,  §  382,  Subd.  1;  f  410. 

INTERPLEADER.—  "  The  object  of  this  statute  is  to  relieve  these  savings 
banks  from  two  or  more  litigations  over  the  same  deposit,  with  all  the 
expenses  attending  to  same,  and  danger  of  having  to  pay  the  deposit  to  two 
or  more  different  persons.  A  recovery  by  one  claimant  would  be  n«  bUr  to  a 
recovery  of  the  same  deposit  by  as  many  others  as  might  severally  claim  the 
same."  McGuire  v.  Auburn  Sav.  Bank,  78  App.  Div.  22,  26.  See  also  Gifford 
V.  Oneida  Sav.  Bank,  99  App.  Div.  25,  27. 

When  a  dq)osit  is  made  in  the  names  of  two  persons  jointly  and  one  of 
them  sues  the  ban^  to  recover  the  deposit,  the  bank  may  require  the  other 
to  be  made  a  party  defendant.    McKeown  v.  Bank  for  Savings,  26  Misc.  824. 

The  amendments  embraced  in  subdivision  1  to  the  effect  that  the  court  may 
make  an  order  amending  the  proceedings  by  making  the  claimants  parties 
defendant  "without  proof  as  to  the  merits  of  the  claim,"  and  that  this 
remedy  shall  be  in  addition  to  that  provided  in  Code  Civ.  Proc.,  §  820,  were 
made  to  do  away  with  conflicting  and  unsatisfactory  decisions  on  the  ques- 
tion whether  the  technical  rules  applicable  to  a  proceeding  under  said  section 
of  the  Code  were  applicable  to  a  proceeding  under  this  section  (formerly 
§  145)  of  the  Banking  Law  See  Steiner  v.  East  River  Sav.  Inst.,  60  App. 
Div.  232,  235;  McGuire  v.  Auburn  Sav.  Bank,  78  App.  Div.  22;  Mahro  v. 
Greenwich  Sav.  Bank,  16  Misc.  637,  40  N.  Y.  Supp.  29  (reversing  16  Itfisc 
275,  38  N.  Y.  Supp.  126. 

An  application  made  under  I  820  of  the  Code  of  Civil  Procedure  is  gov- 
erned, of  course,  by  the  rules  applicable  to  that  section.  Mars  v.  Albany 
fiav.  Bank,  64  Hun  424;  Steiner  v.  East  River  Sav.  Inst.,  60  App.  Div.  232. 

The  provisions  of  the  Banking  Law  do  not  apply  to  an  action  brought  by 
the  drawee  of  an  unaccepted  draft  upon  a  savings  bank.  Tlie  statute  is 
limited  by  its  terms  to  actions  for  the  recovery  of  money  on  deposit,  and  the 
drawing  of  a  draft  does  not  operate  as  an  assignment  of  the  funds  in  the 
hands  of  the  drawee.    Master  v.  Bowery  Sav.  Bank,  31  Misc.  178. 

When  a  depositor  in  a  savings  bank  gives  by  his  will  a  life  estate  in  all 
his  real  and  personal  property,  with  remainders  over,  and  appoints  the  life 
tenant  as  executor,  the  remaindermen  have  only  a  future  interest  in  the 
moneys  of  the  estate  and  a  claim  by  them  against  the  bank  is  not  such  a 
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claim  as  is  contemplated  by  this  section.  Gifford  v.  Oneida  Sav.  Bank,  99 
App.  Diy.  25. 

The  fact  that  the  defendant  savings  bank  makes  answer,  merely  to  escape 
default,  denying  that  the  amount  of  the  deposit  claimed  by  plaintiff  was  tiie 
amount  in  its  possession,  does  not  affect  the  right  of  the  bank  to  haye  a 
claimant  brought  in  as  a  party  defendant.  Quinn  v.  Bank  for  Savings,  86 
N.  Y.  Supp.  285. 

In  an  action  against  a  savings  bank  to  recover  the  amount  of  a  deposit 
standing  in  the  name  of  a  decedent,  plaintiff  claiming  the  deposit  under  an 
alleged  gift,  it  is  proper  for  the  court  to  grant  the  bank's  application  to  join 
as  a  party  defendant  the  depositor's  administrator  who  had  previously  made 
claim  to  the  fund.    Quinn  v.  Bank  for  Savings,  SC  N.  Y.  Supp.  285. 

An  order  adding  a  claimant  as  a  party  defendant  or  granting  an  inter- 
pleader under  this  section  may  properly  require  the  pass-book  to  be  sur- 
rendered to  the  clerk  of  the  court  pending  the  determination  of  the  action. 
Faivre  v.  Union  IHme  Sav.  Inst.,  49  Super.  Ct.  (27  J.  &  S.)  658,  13  N.  Y. 
Supp.  423;  Quinn  v.  Bank  for  Savings,  86  N.  Y.  Supp.  285. 

The  statute  provides  that  the  deposit  which  is  the  subject  of  the  action 
may  remain  with  the  savings  bank  "  to  the  credit  of  the  action ;  "  or  in 
the  alternative  that  it  may  be  paid  into  court  to  await  the  final  determina- 
tion of  the  action.    But  see  McKeown  v.  Bank  of  Savings,  26  Misc.  824. 

The  order  of  interpleader  should  not  provide  for  the  opening  by  defendant 
bank  of  a  new  account  to  the  credit  of  the  action.  Faivre  v.  Union  Dime 
Sav.  Inst.,  69  Super.  Ct.  (27  J.  &  S.)  658,  13  N.  Y.  Supp.  423. 

To  justify  an  order  adding  parties  defendant  under  this  section  it  must 
appear  that  one  or  more  persons  other  than  plaintiff  actually  claim  the  de- 
posit. It  is  not  enough  that  other  persons  may  claim  it.  So  when  the  donee 
of  a  deceased  depositor  sues  to  recover  the  deposit,  and  the  heirs  and  next 
of  kin  of  the  decedent  are  living  and  make  no  claim,  the  bank  is  not  entitled 
to  an  order  directing  them  to  be  made  parties  or  requiring  that  an  adminis- 
trator be  appointed.    Cogeriff  v.  Hudson  City  Sav.  Inst.,  24  Misc.  4. 

But  an  order  of  interpleader  may  be  granted  although  the  third  party 
claims  only  part  of  the  deposit.  Progressive  Handlanger  Union  v.  German 
Sav.  Bank,  23  Abb.  N.  C.  42. 

When  a  deposit  was  made  by  A  in  the  form  "A  in  trust  for  B,"  and  upon 
A's  death  his  administrator  sues  the  bank  to  recover  the  deposit,  alleging 
that  to  the  knowledge  of  the  bank  the  name  of  B  was  fictitious  and  the 
money  belonged  solely  to  A,  the  bank  is  not  entitled  to  an  order  making  B, 
his  next  of  kin,  etc.,  parties  defendant.  Unless  plaintiff  can  prove  said  alle- 
gations he  must  fail,  for  otherwise  upon  the  death  of  the  trustee  the  bene- 
ficiary might  be  entitled  to  the  deposit;  while  if  plaintiff  does  prove  the  alle- 
gaticms  the  bank  will  not  require  the  relief  asked.  Washington  v.  Seaman's 
Bank  for  Savings,  29  Misc.  492. 

An  account  was  carried  in  the  name  of  a  father  and  his  infant  son  "  pay- 
able to  either  or  the  survivor  of  them."  The  father  having  died,  an  action 
was  brought  against  the  bank  by  the  infant's  guardian  to  recover  the  deposit, 
payment  of  which  had  been  refused  by  reason  of  the  guardian's  inability  to 
produce  the  pass-book,  which  was  held  by  the  father's  executor,  who  claimed 
that  the  deposit  belonged  to  the  decedent's  estate.  It  was  held  that  the 
executor  should  be  make  a  party  defendant,  but  that  the  deposit  should 
remain  in  the  bank  pending  the  decision  of  the  controversy  and  the  bank 
Bhould  not  be  struck  out  as  a  party  to  the  action.  Waterman  v.  Albany  City 
Sav.  Inst.,  86  Mis^.  274. 


Digitized  by 


Google 


270  Banking  Law.  §  261, 

§  251.  Available  fund  and  purposes  for  wMoh  created. 

The  trustees  of  every  savings  bank  shall  as  soon  as  practicable 
invest  the  moneys  deposited  with  them  in  the  securities  described 
in  section  two  hundred  and  thirty-nine  of  this  article,  except  as 
hereinafter  provided.  For  the  purpose  of  paying  withdrawals 
in  excess  of  receipts  and  meeting  current  expenses,  or  for  the 
purpose  of  awaiting  a  more  favorable  opportunity  for  judicious 
investment,  any  savings  bank  may  keep  on  hand  or  on  deposit  in 
any  bank  in  this  state  organized  under  any  law  of  this  state 
or  of  the  United  States,  or  with  a  trust  company  incorporated 
under  any  law  of  this  state,  an  available  fund  not  exceeding 
twenty  per  centum  of  the  aggr^ate  amount  credited  to  its  depos- 
itors, but  the  sum  deposited  by  any  savings  bank  in  any  one  bank 
or  trust  company  shall  not  exceed  twenty-five  per  centum  of  the 
paid  up  capital  and  surplus  of  such  bank  or  trust  company,  and 
no  more  than  five  per  centum  of  the  aggr^ate  amount  credited 
to  the  depositors  of  any  savings  bank  shall  be  deposited  in  a  bank 
or  trust  company  of  which  a  trustee  of  such  savings  bank  is  a 
director. 

Source. —  Former  §§148,  149.  The  maximum  amount  of  the  fund  is  raioed 
from  ten  to  twenty  per  centum  of  the  deposits  and  the  provisions  of  former 
§  148  authorizing  the  loan  of  the  fund  and  relating  to  the  securities  pledged 
for  such  a  loan  have  heen  broadened  and  transferred  to  §  239,  subd.  8.  The 
increase  in  the  percentage  of  amounts  credited  to  depositors  which  may  be 
carried  in  the  available  fund  is  more  apparent  than  real;  for  formerly  the 
available  fund  did  not  include  excess  of  receipts  over  payments  and  funds 
awaiting  judicious  investment,  which  were  treated  by  former  §  149  as  **  tem- 
porary deposits." 

The  five  per  cent,  limitation  at  the  end  of  the  section  is  new. 

CROSS-REFERENCES.— Necessity  for  designating  depositary,  see  §  244, 
and  note;  preference  of  deposits,  see  §  278  and  note. 

AMOUNT  OF  DEPOSIT.—  It  has  been  held  that  a  savings  bank  might  de- 
posit in  one  bank  and  in  a  single  accoimt  a  portion  of  its  available  fund, 
for  current  expenses,  and  a  portion  of  its  accumulated  funds  the  temporary 
deposit  of  which  was  authorized  by  former  §  149,  notwithstanding  that  the 
aggregate  amount  of  the  two  funds  deposited  would  exceed  the  percentage  of 
the  available  fund  which  might  be  deposited  in  one  bank  under  former  §  148. 
Chenango  Valley  Sav.  Bank  v.  Dunn,  40  App.  Div.  552. 

This  rule  would  seem  to  obtain  no  longer  under  the  amended  section. 
UNAUTHORIZED  DEPOSIT  NOT  A  LOAN.— The  fact  that  a  savings 
bank  making  an  authorized  deposit  with  another  bank  secures  from  the  latter 
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an  agreement  to  pay  interest  thereon,  does  not  convert  the  deposit  into  an 
unauthorized  loan.  Erie  County  Sav.  Bank  v.  Coit,  104  N.  Y.  532;  Matter  of 
Patterson,  18  Hun  221,  aflTd  78  N.  Y.  608,  on  opinion  below.  Upton  v.  N.  Y. 
&  Erie  Bank,  13  Hun  269. 

LOANS  OF  AVAILABLE  FUND.— The  following  opinions  were  rendered 
under  the  provisions  of  former  $  148  authorizing  and  regulating  loans  of  the 
available  fund  —  provisions  now  embraced  in  §  239,  subd.  8. 

The  twenty-five  per  cent,  limitation  with  respect  to  deposits  had  no  appli- 
cation to  loans  made  imder  former  §  148.    Atty.-Gen.  Rep.  (1909)  736. 

The  available  fund  might  be  loaned  upon  the  pledge  of  any  of  the  first 
mortgage  bonds  of  a  railroad  which  could  be  purchased  as  an  investment 
under  subdivision  6  of  former  §  146  (now  §  239,  subdiv.  7),  except  bonds 
issued  to  retire  all  prior  mortgage  indebtedness  of  the  railroad  when  such 
indebtedness  had  not  actually  been  retired  so  as  to  make  the  refunding  mort- 
gage a  first  mortgage.    Atty.-Gen.  Rep.  (1911)  vol.  2,  p.  371. 

SECURITIES  MAY  NOT  BE  LOANED.— The  securities  in  which  the  funds 
of  a  savings  bank  $ire  invested  were  no  part  of  its  available  fund  which  might 
be  loaned  under  former  §  148.  Under  no  circumstances  may  the  bank  lend 
such  securities.  It  may  not  lend  them  to  national  banks  for  deposit  in  the 
treasury  department  as  security  for  additional  circulation.  Atty.-Oen.  Rep. 
(1906)  516;  Atty.-Gen.  Rep.  (1909)  720. 

This  rule  cannot  be  evaded  by  an  agreement  which  provides  in  substance 
for  a  sale  of  the  securities  to  a  national  bank  and  a  resale  by  the  latter  to 
the  savings  bank  at  the  same  price,  but  which  creates  no  contingency  under 
which  title  may  vest  absolutely  in  the  national  bank.  Such  a  transaction 
is  in  effect  a  loan.    Atty.-Gen.  Rep.  (1909)  720. 

§  262.  Guaranty  fund. 

The  surplus  of  every  savings  bank^  at  the  time  this  act  takes 
effect,  the  contributions  of  its  incorporators  or  trustees  under  the 
provisions  of  section  two  hundred  and  thirty-four  of  this  article, 
and,  the  sums  credited  thereto  from  its  net  earnings  under  the 
provisions  of  section  two  hundred  and  fifty-five  of  this  article, 
shall  constitute  a  guaranty  fund  for  the  security  of  its  depositors 
and  shall  be  held  to  meet  any  contingency  or  loss  in  its  business 
from  depreciation  of  its  securities  or  otherwise,  and  for  no  other 
purpose  except  as  provided  in  section  two  himdred  and  thirty-six 
six,  two  hundred  and  thirty-seven  and  subdivision  six  of  section 
two  hundred  and  fifty-six  of  this  article. 

Source. —  New.  Former  $  153  provided  for  the  optional  accumulation  of  a 
fund  from  net  profits  to  the  amount  of  fifteen  per  cent,  of  the  deposit  liar 
bilities. 

Amended  by  L.  1915,  Chap.  372.    In  effect  May  1,  1916. 
18 
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The  guaranty  fund  provisions  of  the  present  law  represent  compromises 
between  the  widely  divergent  views  of  experienced  savings  bankers.  While 
all  savings  bank  surpluses  now  become  the  guaranty  funds  of  the  respective 
banks,  and  while  gradually  increasing  percentages  of  net  earnings  must  be 
credited  to  this  fund  until  it  equals  ten  per  centimi  of  deposit  liabilities,  the 
entire  amount  of  these  percentages  need  not  be  so  credited  if  by  so  doing 
dividends  will  be  reduced  below  3^  per  cent.;  and  so  long  as  there  remain 
any  unretumed  contributions  to  the  initial  guaranty  or  expense  funds  only 
the  same  percentage  is  credited  to  the  guaranty  fund  as  is  declared  in  divi- 
dends. Moreover,  provision  has  been  made  also  for  an  undivided  profits  ac- 
count for  use  in  equalizing  dividends  throughout  loan  periods. 

These  changes  undoubtedly  tend  to  strengthen  the  security  of  savings  insti- 
tutions; and  the  prohibition  against  using  any  part  of  the  guaranty  fund  for 
dividends,  except  such  portion  as,  when  added  to  undivided  profits,  exceeds 
25%  of  deposit  liabilities,  supplies  the  institution  with  a  fund  which  serves 
as  a  partial  substitute  for  capital.     See  §§  253,  255,  256. 

CROSS-REFERENCES.— Definitions  of  "guaranty  fund,"  "surplus"  and 
"net  earnings,"  see  §  3. 

Guaranty  fund  of  savings  and  loan  association,  see  §  392;  of  land  bank, 
see  §  427;  of  credit  union,  see  §  457. 

Determination  of  amount  of  guaranty  tund,  see  §  253. 

0\ArNERSHTP  OF  SURPLUS.—  The  surplus  of  a  savings  bank  is  the  prop- 
erty of  the  depositors,  not  of  the  bank  or  of  its  trustees.  People  ex  rel. 
Newburgh  Savings  Bank  v.  Peck,  157  N.  Y.  51. 

SURPLUS  EXEMPT  FROM  LOCAL  TAXATION.— Under  Tax  Law,  S  4, 
subd.  14,  exempting  from  taxation  **  the  deposits  in  any  bank  for  savings 
which  are  due  depositors,"  the  surplus  of  a  savings  bank  is  exempt.  People 
ex  rel.  Newburgh  Savings  Bank  v.  Peck,  167  N.  Y.  51. 

But  see  Tax  Law,  §  189<,  post,  ImpoAiiig  a  franchise  tax  of  one  per  centum  on 
the  par  value  of  its  surplus  and  undivided  etmings. 

§  253.  Amount  of  guaranty  fund;  how  determined. 

1.  To  determine  the  amount  of  the  guaranty  fund  of  a  savings 
bank  its  total  liabilities  due  and  accrued,  its  undivided  profits  and 
its  net  earnings  since  the  last  declaration  of  dividends  shall  be 
subtracted  f r^m  its  total  assets.  The  value  of  its  assets  for  the 
purpose  of  this  calculation  shall  be  stated  as  follows: 

(a)  Its  interest  bearing  stocks,  bonds,  or  other  obligations  aball 
not  be  valued  above  the  estimated  market  value  thereof  as  last  de- 
termined by  the  superintendent  of  banks, 

(b)  The  value  of  its  real  estate  shall  not  in  any  event  be  esti- 
mated above  cost,  and  if  such  real  estate  has  been  acquired  by 
foreclosure,  judgment  or  decree  the  value  of  such  real  estate  so 
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acquired  shall  not  be  estimated  above  its  actual  cash  value  as  de- 
termined by  written  appraisal  signed  by  at  least  three  trustees 
of  such  savings  bank  and  filed  with  it 

(c)  Such  assets  shall  be  excluded  as  have  been  disallowed  by 
the  superintendent  of  banks  or  its  trustees,  and  also  any  debts 
owing  to  it  which  shall  have  remained  due  without  prosecution 
and  upon  which  no  interest  shall  have  been  paid  for  more  than 
one  year,  or  on  which  a  judgment  has  been  recovered  which  shall 
have  remained  unsatisfied  for  more  than  two  years,  unless  the 
superintendent  of  banks,  upon  application  by  such  savings  bank, 
shall  have  fixed  a  valuation  at  which  such  debts  may  be  carried 
as  an  asset,  or  imless  such  debts  are  secured  by  first  mortgage 
upon  real  estate,  in  which  latter  case  they  may  be  carried  at  the 
actual  cash  value  of  such  real  estate  as  determined  by  written  ap- 
praisal signed  by  at  least  three  trustees  of  such  savings  bank  and 
filed  with  it 

2.  The  amount  of  the  guaranty  fund  of  a  savings  bank  at  the 
close  of  any  dividend  period  may  be  determined  by  adding  to  the 
guaranty  fund  at  the  beginning  of  such  period  any  appreciation 
in  the  estimated  market  value  of  its  securities  resulting  from  a 
revaluation  thereof  by  the  superintendent  of  banks,  the  sums  re- 
covered on  items  previously  charged  to  it  and  any  amounts  al- 
lowed by  the  superintendent  of  banks  on  account  of  assets  previ- 
ously disallowed  and  charged  to  it,  and  deducting  therefrom  all 
losses  sustained  by  the  savings  bank  during  such  period.  In  the 
computation  of  losses  all  items  shall  be  included  which  shall  have 
been  disallowed  by  its  board  of  trustees  or  by  the  superintendent 
of  banks^  together  with  any  depreciation  in  the  value  of  its  securi- 
ties below  their  estimated  market  value  as  last  fixed  by  the  super- 
intendent of  banks^  and  all  debts  owing  to  it  upon  which  no  inter- 
est shall  have  been  paid  for  one  year  or  on  which  a  judgment  has 
been  recovered  which  shall  have  remained  unsatisfied  for  two 
years,  unless  the  superintendent  of  banks  upon  the  application  of 
the  savings  bank  shall  have  fixed  a  value  at  which  such  debts  maj 
be  allowed  or  unless  such  debts  are  secured  by  first  mortgage  upon 
real  estate,  in  either  of  which  events  only  the  amount  by  which 
such  debts  exceed  the  value  allowed  by  the  superintendent  of  banks 
or  the  cash  value  of  the  real  estate  securing  them  as  determined 
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by  written  appraisal  signed  by  at  least  three  trustees  of  such  sav- 
ings bank  and  filed  with  it,  need  be  so  deducted. 

Source.  —  New. 

CROSS-REFERENCES.— Definitions  of  "guaranty  fund,''  "surplua,"  "net 
earnings,"  ** undivided  profits"  and  "dividend  period,"  see  §  3. 

Similar  provision  as  to  savings  and  loan  associations,  see  S  393. 

See  note  to  S  252. 

§  254.  Calculation  of  earnings  for  dividend  period. 

1.  Gross  earnings.  To  determine  the  amount  of  gross  earnings 
of  a  savings  bank  during  any  dividend  period  the  following  items 
may  be  included: 

(a)  All  earnings  actually  received  during  such  period,  less  in- 
terest accrued  and  unpaid  included  in  the  last  previous  calcula- 
tion of  earnings ; 

(b)  Interest  accrued  and  unpaid  upon  debts  owing  to  it 
secured  by  collateral  as  authorized  by  this  article,  upon  which 
there  has  been  no  default  for  more  than  one  year,  and  upon  cor- 
porate stocks,  bonds,  or  other  interestr'bearing  obligations  owned 
by  it  upon  which  there  is  no  default; 

(c)  The  sums  added  to  the  cost  of  securities  purchased  for 
less  than  par  as  a  result  of  amortization. 

(d)  Any  profits  actually  received  during  such  period  from  the 
sale  of  securities,  real  estate  or  other  property  owned  by  it. 

2.  Net  earnings.  To  determine  the  amount  of  its  net  earnings 
for  such  dividend  period  the  following  items  shall  be  deducted 
from  gross  earnings : 

(a)  All  expenses  paid  or  incurred,  both  ordinary  and  extra- 
ordinary, in  the  transaction  of  its  business,  the  coUecticm  of  its 
debts  and  the  management  of  its  affairs,  less  expenses  incurred  and 
interest  accrued  upon  its  debts  deducted  at  the  last  previous  cal- 
culation of  net  earnings  for  dividend  purposes; 

(b)  Interest  paid  or  accrued  and  unpaid  upon  debts  ovnng  by 
it; 

(c)  The  amounts  deducted  through  amortization  from  the  cost 
of  corporate  stocks,  bonds  or  other  interest-bearing  obligations  pur- 
chased above  par  in  order  to  bring  them  to  par  at  maturity ; 

(d)  Any  losses  that  may  have  been  sustained  by  it  in  excess  of 
its  guaranty  fund  and  undivided  profits. 
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The  balance  thus  obtamed  shall  constitute  the  net  earnings  of 
such  savings  hank  for  such  period. 

Source. —  Former  §  28.    The  language  is  for  the  most  part  new. 

One  important  purpose  of  this  method  of  calculating  net  earnings  is  to 
prevent  the  declaration  of  a  dividend  based  on  paper  profits.  In  calculating 
earnings  for  dividend  purposes  securities  must  be  carried  at  amortised  cost 
untU  sold.  This  provision  was  contained  in  much  less  definite  language  in 
former  i  153. 

CROSS-REFERENCES.— Definitions  of  "guaranty  fund,"  **net  earnings/* 
"undivided  profits"  and  "dividend  period,"  see  §  3. 
Similar  provision  as  to  banks,  see  §  116;  as  to  trust  companies,  see  §  202. 
General  powers  as  to  dividends,  see  §$  2  (definition)  238,  subd.  I. 

§  255.  Bednctions  from  net  earnings  for  guaranty  fund. 

If  at  the  close  of  any  dividend  period  the  guaranty  fund  of 
any  savings  hank  be  less  than  ten  per  centum  of  the  amount  due 
to  depositors,  there  shall  be  deducted  from  its  net  earnings  for 
such  period  and  credited  to  its  guaranty  fund  five  per  centum  of 
its  net  earnings  during  the  year  nineteen  hundred  and  fourteen ; 
six  per  centum  during  the  year  nineteen  hundred  and  fifteen; 
seven  per  centum  during  the  year  nineteen  hundred  and  sixteen ; 
eight  per  centum  during  the  year  nineteen  hundred  and  seventeen ; 
nine  per  centum  during  the  year  nineteen  hundred  and  eighteen ; 
ten  per  centum  during  the  year  nineteen  hundred  and  nineteen, 
and  ten  per  centum  during  any  year  thereafter  in  which  a 
dividend  shall  be  declared  or  so  much  of  such  percentages  as  will 
not  compel  it  to  reduce  its  dividends  to  depositors  below  the  rate 
of  three  and  one-half  per  centum  per  anmim.  The  amount  of 
net  earnings  remaining  after  such  deduction  for  the  guaranty 
fund  and  its  undivided  profits  shall  be  available  for  the  declara- 
tion of  dividends  for  such  period. 

While  the  trustees  of  a  savings  bank  are  paying  its  expenses  or 
any  portion  thereof,  the  amounts  to  be  credited  to  its  guaranty 
fund  shall  be  computed  at  the  same  percentages  upon  the  total 
dividends  credited  to  its  depositors  instead  of  upon  its  net 
earnings. 

Source. —  New. 

CROSS-REFERENCES.— Definitions  of  "guaranty  fund,"  "dividend  pe- 
riod," "undivided  profits"  and  "net  earnings,"  see  $  3. 


Digitized  by 


Google 


276  Banking  Law.  §  256, 

Similar  provisions  as  to  banks,  see  §  118;  as  to  trust  companies,  see  §  204; 
as  to  savings  and  loan  associations,  see  §  395;  as  to  credit  unions,  see  §  459. 
See  note  to  §  252. 

§  256.  Begnlations  and  restrictions  as  to  dividends;  aoonmnlation  of 
guaranty  fnnd  and  undivided  profits;  liability  of  trustees; 
extra  dividends. 

1.  Every  savings  bank  shall  regulate  the  rate  of  dividend  not 
to  exceed  five  per  centum  per  annum  upon  the  deposits  therewith, 
in  such  manner  that  depositors  shall  receive  as  nearly  as  may  be 
all  the  earnings  of  the  savings  bank  after  transferring  the  amoimt 
required  by  section  two  hundred  and  fifty-five  of  this  article,  and 
such  further  amounts  as  its  trustees  may  deem  it  expedient  and 
for  the  security  of  the  depositors  to  transfer,  to  the  guaranty  fund 
which  to  the  amount  of  ten  per  centum  of  the  amount  due  its  de- 
positors the  trustees  shall  gradually  accumulate  and  hold.  Such 
trustees  may  also  deduct  from  its  net  earnings,  and  carry  as 
undivided  profits  for  the  purpose  of  maintaining  its  rate  of 
dividends,  such  additional  sums  as  they  may  deem  wise. 

2.  Every  savings  bank  may  classify  its  depositors  according  to 
the  character,  amount  or  duration  of  their  dealings  with  the  sav- 
ings bank,  and  may  regulate  the  dividends  in  such  manner  that 
each  depositor  shall  receive  the  same  ratable  portion  of  dividends 
as  all  others  of  his  class. 

3.  Contributions  to  the  expense  fund  and  unimpaired  contribu- 
tions to  the  initial  guaranty  fund  made  by  the  incorporators  or 
trustees  of  such  savings  bank,  shall  be  entitled  to  have  dividends 
apportioned  thereon,  which  may  be  credited  and  paid  to  such 
incorporators  or  trustees,  or  to  their  representatives  or  assigns. 
Whenever  the  guaranty  fund  of  any  such  savings  bank  is  suflS- 
ciently  large  to  permit  the  return  of  such  contributions,  the  con- 
tributors may  receive  dividends  thereon  not  theretofore  credited 
or  paid  at  the  same  rate  paid  to  depositors. 

4.  A  savings  bank  shall  not 

(a)  Declare,  credit  or  pay  any  dividend  on  any  deposit  except 
as  authorized  by  a  vote  of  a  majority  of  the  board  of  trustees 
duly  entered  upon  their  minutes,  whereon  shall  be  recorded  the 
ayes  and  nays  upon  each  vote. 

(b)  Pay  any  dividend  other  than  the  r^ular  quarterly  or  semi- 
annual dividend,  or  the  extra  dividend  prescribed  in  subdivision 
six  of  this  section. 
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(c)  Declare,  credit  or  pay  dividends  on  any  deposit  for  a 
longer  period  than  the  same  has  been  deposited;  provided,  hj>w- 
ever,  that  deposits  made  not  later  than  the  tenth  business  day  of 
the  month  commencing  any  semi-annual  dividend  period  or  the 
third  business  day  of  any  month,  or  withdrawn  upon  one  of  the 
last  three  business  days  of  the  month  ending  any  quarterly  or 
semi-annual  dividend  period,  may  have  dividends  declared  upon 
them  for  the  whole  of  the  period  or  month  when  they  were  so  de- 
posited or  withdrawn ;  and  provided  further  that,  if  tiie  by-laws  so 
provide,  accounts  closed  between  dividend  periods  may  be  credited 
with  dividends  at  the  rate  of  the  last  dividend,  computing  from 
the  last  dividend  period  to  the  date  when  closed. 

5.  Whenever  any  dividend  shall,  except  as  provided  in  sub- 
division six  of  this  section,  be  declared  and  credited  in  excess  of 
the  sum  of  its  net  earning  since  the  last  declaration  of  dividends, 
after  making  the  deductions  for  amortization  and  for  its  guaranty 
fund  as  provided  in  sections  two  hundred  and  forty-six,  two  hun- 
derd  and  fifty-four  and  two  hundred  and  fifty-five  of  this  article, 
plus  such  undivided  profits  as  it  shall  have  accumulated  in  ac- 
cordance with  the  provisions  of  subdivision  one  of  this  section, 
the  trustees  voting  for  such  dividend  shall  be  jointly  and  severally 
liable  to  such  savings  bank  for  the  amount  of  such  excess  so  de- 
clared and  credited. 

6.  The  trustees  of  any  savings  bank  whose  undivided  profits 
and  guaranty  fund,  determined  in  the  manner  prescribed  in  sec- 
tion two  hundred  and  fifty-three  of  this  article,  amount  to  more 
than  twenty-five  per  centum  of  the  amount  due  its  depositors, 
shall  at  least  once  in  three  years  divide  equitably  the  accumula- 
tion beyond  such  twenty-five  per  centum  as  an  extra  dividend 
to  depositors  in  excess  of  the  regular  dividend  authorized.  A 
notice  posted  conspicuously  in  a  savings  bank  of  a  change  in  the 
rate  of  dividends  shall  be  equivalent  to  a  personal  notice. 

Source.— Former  §§  162,  153. 

Subds.  3  and  5  amended  by  L.  1915,  Chap.  372.    In  effect  May  1,  1915. 

Subdivision  1  is  based  upon  former  §  153. 

The  ten  per  cent,  guaranty  fund  provided  by  subdivision  1  takes  the  place 
of  the  optional  fifteen  per  cent.  "  surplus "  fund  provided  by  former  $  153. 
The  creation  of  the  undivided  profits  account  ( subd.  1 )  is  new. 

Subdivision  2  is  taken  from  former  §  153  without  pubsti^ntl^l  ohan^ 

Subdivision  3  is  new. 

Subdivisioa  4  (a)  i?  tftken  from  former  |  153. 
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The  provisions  of  subdivision  4(b)  are  taken  from  former  S  152,  except  the 
reference  to  the  extra  dividend,  that  being  new. 

Subdivision  4(c)  is  taken  from  former  §  153,  with  the  exception  of  the  last 
proviso  which  is  new. 

Subdivision  5  is  taken  from  former  $  153,  with  modifications  as  to  amor^ 
tization  and  the  guaranty  fimd. 

Subdivision  6  is  adapted  from  the  last  two  sentences  of  former  i  153.  An 
extra  dividend  now  depends  upon  an  accumulation  of  the  guaranty  fund  and 
undivided  profits  exceeding  twenty-five  per  cent,  of  the  deposits,  instead  of 
a  surplus  exceeding  fifteen  per  cent,  of  the  deposits  as  provided  in  former 
i  153. 

CROSS-BEKEREKCES.— Definitions  of  ** guaranty  fund,**  "net  earnings/' 
**  undivided  profits  "  and  *'  dividend  period,"  see  §  3. 

General  powers  as  to  dividends,  see  §§  d  -(definition)  Q38,  subd.  1. 

Criminal  liability  of  trustees  for  declaring  illegal  dividend,  see  Penal  Law, 
S297. 

SUBDIVISION  z. 

CJONTRACT  FOR  FIXED  RATES. — ^A  savings  bank  cannot  contract  to  pay 
future  dividends  or  interest  to  depositors  at  a  fixed  rate.  Atty.-Gen.  Rep. 
(1008)  397. 

This  rule  applies  even  though  rate  fixed  is  less  than  the  rate  usually  paid 
and  it  makes  no  difference  that  the  deposit  is  made  by  a  postal  savings  bank 
or  under  order  of  court.    Atty.-Gen.  Rep.  (1912),  vol.  2,  500. 

It  is  only  with  respect  to  moneys  of  the  trustees  in  the  hands  of  a  savings 
bank  which  they  have  distributed  to  the  guarantee  and  expense  funds  of 
the  incorporators  or  trustees  are  re^rded  as  ordinary  depositors  and  are 
entitled  to  their  yearly  earnings.    Atty.-Gen.  Rep.,  July  9,  1914. 

A  savings  bank  may  lawfully  increase  its  current  dividend  rate,  not  to 
exceed  five  per  cent,  by  taking  a  part  of  the  dividend  payment  out  ot 
"undivided  profits"  previously  deducted  from  its  net  earnings.  Atty.-Gcn. 
Rep.,  July  21,  1919. 

SUBDIVISION  a. 
BY-LAW  CLOSING  INACTIVE  ACCOUNTS.— A  savings  bank  has  no  power 
to  enact  a  by-law  providing  that  all  accounts  shall  be  closed  and  shall  cease 
to  draw  interest  at  the  expiration  of  ten  years  from  the  time  of  the  last 
deposit  or  draft.    Atty.-Gen.  Rep.  (1905)  441. 

SUBDIVISION  4(cJ. 
COMPUTATION  OF  DI\aDEND  PERIOD.— The  provision  that  the  trua- 
tees  shall  not  declare  or  allow  interest  (dividends^  on  any  deposit  for  a 
longer  period  than  the  same  has  been  deposited,  with  exceptions  as  to  de- 
posits made  not  later  than  the  tenth  ''  business  day"  of  the  month,  etc.  (now 
subd.  4[c]),  formerly  did  not  contain  the  word  "business."  The  word  was 
inserted  in  former  f  153  for  the  apparent  purpose  of  avoiding  a  ruling  of  the 
Attorney-Oeneral  that  the  provision  referred  to  calendar  days  and  that  holi- 
days could  not  be  excluded.    Atty.-Gen.  Rep.  (1908)  384. 

SUBDIVISION  5. 

DIVIDENDS  IN  EXCESS  OF  EARNINGS.— The  provisions  of  the  Act  of 

1875  (Ch.  371,  S  33)  relating  to  the  declaration  of  interest  and  dividenda  did 

not  require  that  expenses  be  deducted  from  earned  interest  or  profits  of  the 

bank  before  ascertaining  whether  a  given  rat§  of  interest  or  divided  ^uld 
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lawfully  be  declared;   and   it  did  not  require  that  the  interest  or  profits 
earned  should  actually  have  been  received.    Van  Dyck  v.  McQuade»  86  N.  Y.  38. 

LIABILITY  OF  TRUSTEES.—  The  provisions  making  the  trustees  person- 
ally liable  for  interest  or  dividends  unlawfully  declared  and  paid  are  penal  in 
their  character  and  must  be  strictly  construed.  A  trustee  cannot  be  held 
liable  for  the  amount  of  a  dividend  declared  and  paid  in  violation  of  the 
statute,  unless  he  voted  for  it.  Approving  the  dividend  after  it  has  been  de- 
clared is  not  enough  to  make  him  liable.    Van  Dyck  v.  McQuade,  86  N.  Y.  38. 

§  267.  Per  centum  of  par  value  turplus;  how  deterxtdned. 

In  determining  the  per  centum  of  par  value  surplus  held  by  any 
savings  bank,  its  interest-bearing  stocks  and  bonds  shall  not  be 
estimated  above  their  par  value  or  above  their  market  value  if 
below  par.  Its  bonds  and  mortgages  on  which  there  are  no  arrears 
of  interest  for  a  longer  period  than  six  months  shall  be  estimated 
at  their  face,  and  its  real  property  at  not  above  cost.  But  the 
value  of  such  stocks  or  bonds,  or  bonds  and  mortgages,  as  are  in 
arrears  of  interest  for  six  months  or  more,  and  of  all  other  invest- 
ments not  herein  enumerated,  shall  be  estimated  according  to  the 
valuation  placed  thereon  by  the  superintendent  of  banks,  as  pro- 
vided in  section  fifty-four  of  this  chapter. 

Source. —  Former  §  154. 

The  main  purpose  of  this  section  is  to  provide  a  method  for  computing  the 
franchise  tax  of  one  per  centum  on  the  par  value  of  the  siu'plus  and  undivided 
earnings  of  savings  banks.    See  Tax  Law,  i  loU,  post. 

§  258.  Advertisements  of  surplus  or  guaranty  fund. 

No  savings  bank  shall  hereafter  put  forth  any  sign  or  notice  or 
publish  or  circulate  any  advertisement  or  advertising  literature 
upon  which  or  in  which  it  shall  be  stated  that  such  savings 
bank  has  a  surplus  or  guaranty  fund  in  excess  of  its  market  value 
surplus  or  guaranty  fund  as  determined  under  the  provisions  of 
this  article,  unless  the  nature  of  the  same  be  clearly  made  to 
appear. 

Source.— New. 

CROSS-REFERENCES.— Valuation  of  securities,  see  §§  53,  54,  267. 

Determination  of  amount  of  guaranty  fund,  see  (  253, 
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§  259.  Change  of  location. 

Any  savings  bank  may  make  a  written  application  to  the  su- 
perintendent of  banks  for  leave  to  change  its  place  of  business 
to  another  place  in  the  same  county.  The  application  shall  state 
the  reasons  for  such  proposed  change,  and  shall  be  signed  and 
acknowledged  by  a  majority  of  its  board  of  trustees.  Tf  the  pro- 
posed place  of  business  is  within  the  limits  of  the  town,  village, 
borough  or  city,  if  in  a  city  not  divided  into  boroughs,  in  which 
the  present  place  of  business  of  the  savings  bank  is  located,  such 
change  may  be  made  upon  the  written  approval  of  the  superin- 
tendent; if  beyond  such  limits,  notice  of  intention  to  make  such 
application,  signed  by  two  principal  oflScers  of  the  savings  bank 
shall  be  published  once  a  week  for  two  successive  weeks  immedi- 
ately preceding  such  application  in  a  newspaper  published  in  the 
city  of  Albany  in  which  notices  by  state  officers  are  required  by 
law  to  be  published,  and  in  a  newspaper  to  be  designated  by  the 
superintendent,  published  in  the  county  in  which  the  present  place 
of  business  of  such  savings  bank  is  located.  If  the  superintendent 
shall  grant  his  certificate  authorizing  the  change  of  location,  as 
provided  in  section  fifty  of  this  chapter,  the  savings  bank  shall 
cause  such  certificate  to  be  published  once  in  each  week  for  two 
successive  weeks  in  the  newspapers  in  which  the  notice  of  applica- 
tion was  published.  When  the  requirements  of  this  section  shall 
have  been  fully  complied  with,  the  savings  bank  may,  upon  or 
after  the  day  specified  in  the  certificate,  remove  its  property  and 
effects  to  the  location  designated  therein,  and  thereafter  its  prin- 
cipal place  of  business  shall  be  the  location  so  specified;  and  it 
shall  have  all  the  rights  and  powers  in  such  new  location  which  it 
possessed  at  its  former  location. 

Source.— Former  f§  31,  147. 

CROSS-REFERENCES.— For  similar  provisions  as  to  other  corporations 
doing  business  under  the  Banking  Law,  see  §  119  and  the  annotations  to  that 
section. 

Duties  of  superintendent  on  application  for  change  of  location,  see  |  50. 
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§  260.  Board  of  tmsteet;  number  and  qualifications. 

1.  There  shall  be  a  board  of  tmstees  inho  fihall  have  the  entire 
management  and  control  of  the  affairs  of  the  savings  banlL  The 
persons  named  in  the  certificate  of  antiiorization  shall  be  the  first 
tnustees.  The  board  shall  consist  of  i\ot  less  than  nine  members, 
nor,  except  as  provided  in  section  two  hundred  and  sixty-six  of 
this  article,  more  than  thirty  members, 

2.  A  person  shall  not  be  a  trustee  of  a  savings  bank,  if  he 

(a)  Is  not  a  resident  of  this  state;  provided,  however,  that 
one-fifth  of  the  trustees  of  any  savings  bank  in  the  city  of  New 
York  may  be  residents  of  a  state  which  adjoins  said  city,  or  the 
county  of  Westchester. 

(b)  Has  been  adjudicated  a  bankrupt  or  has  taken  the  benefit 
of  any  insolvency  law,  or  has  made  a  general  assignment  for  the 
benefit  of  creditors. 

(c)  Has  suffered  a  judgment  recovered  against  him  for  a  sum 
of  money  to  remain  unsatisfied  of  record  or  unsecured  on  appeal 
for  a  period  of  more  than  three  months. 

(d)  Is  a  trustee,  officer,  clerk  or  other  employee  of  any  other 
savings  bank. 

3.  Nor  shall  a  person  be  a  trustee  of  a  savings  bank  solely  hj 
reason  of  his  holding  a  public  offica 

^Source. —  Fomier  §S  1^*  140.  Subdivision  3  is  new;  it  is  designed  to  meet 
provisions  in  old  charters  making  mayors  of  cities  ex  officio  members  of  boards 
of  tmstees  of  savings  banks. 

Am'd  by  L.  1920,  chap.  67.    In  effect  March  23,  1920. 

Formerly  there  was  no  limit  upon  the  number  of  trustees  except  that  there 
should  not  be  less  than  thirteen  •( former  §  137). 

CBOSS-REFERENCES. —  Increase  or  reduction  of  number  of  trustees,  see 
8  266. 

For  purpose  of  reduction  of  minimum  number  and  placing  a  limit  on  maxi- 
mum number,  see  note  to  §  230. 

Liability  of  trustees  for  declaring  unlawful  dividend,  see  S  256,  subd.  5,  and 
annotations. 

Duty  of  trustees  to  make  investments,  see  §  261. 

Liability  of  trustees  for  imlawful  investments,  see  note  to  §  239. 

When  trustees  not  liable  for  investing  in  imauthorized  securities,  see  S  239 
(last  paragraph). 

Criminal  liability  of  director  for  fraud  or  violation  of  law,  see  Penal  Law, 
I  297,  post. 

Criminal  liability  of  officer,  etc.,  for  receiving  depoeitt  in  intolvent  eavings 
tiank,  see  Penal  Law,  {  206,  poet 
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Falsification  of  bodes,  reports  or  statements  by  trustee,  oflSoer,  etc,  see 
Penal  Law,  §  304,  post. 

BORROWER  NOT  ELIGIBLE  AS  TRUSTEE.—-  A  man  who  has  borrowed  a 
large  sum  of  money  from  a  savings  bank  is  not  eligible  as  trustee  of  the  bank. 
The  prohibition  against  a  trustee's  borrowing  money  from  the  savings  bank 
(former  §  142,  now  §  267,  subd.  2[e] )  should  be  construed  not  only  to  prevent 
a  trustee  from  becoming  a  debt9r  to  the  bank,  but  to  prevent  a  debtor  to  the 
bank  from  becoming  a  trustee.    Atty.-Gren.  Rep.  (1905)  441. 

NUMBER  OF  TRUSTEES.— By  force  of  the  section  (now  §  281)  by  which 
the  charters  of  all  savings  banks  are  conformed  to  the  present  law,  and  which 
applies  to  savings  banks  incorporated  before  its  enactment  in  1892,  the  num- 
ber of  trustees  of  such  a  savings  bank  is  restricted  by  the  present  law  to  the 
prescribed  minimum;  the  niunber  must  be  definitely  fixed  and  can  be  changed 
only  as  provided  by  the  existing  statute  (now  |  266),  notwithstanding  that 
a  by-law  adopted  before  these  statutes  were  enacted  provides  for  a  variable 
number.    Atty.-Gen.  Rep.   (1907)   475. 

STATUS  AND  DUTIES  OF  TRUSTEES.— The  relation  existing  betwe^  a 
savings  bank  and  its  trustees  is  mainly  that  of  principal  and  agent,  and  the 
relation  between  the  trustees  and  the  depositors  is  similar  to  that  of  trustee 
and  cestui  que  trust.  The  trustees  are  bound  to  observe  the  limits  placed 
upon  their  powers  in  the  charter,  and  if  they  transcend  those  limits  and 
cause  damage  they  are  liable.  They  are  boimd  also  to  use  in  the  execution 
of  the  trust  such  care  and  judgment  as  men  of  ordinary  skill  and  prudence 
commonly  exercise  in  the  conduct  of  their  own  affairs;  and  when  a  loss 
occurs  by  their  failure  in  this  respect  they  are  liable  and  cannot  excuse  them- 
selves on  the  groimd  that  they  did  not  possess  the  skill  and  judgment 
requisite  for  the  performance  of  their  duties.  Hun  v.  Gary,  82  N.  Y.  65. 
See  also  Atty.-Gen.  Rep.  (1906)  516. 

A  person  who  votes  in  Gonnecticut  shall  not  be  a  trustee  of  a  savings  bank, 
even  though  he  maintains  a  residence  in  New  York  Gity.  Atty.-(Jen.  Rep., 
May  18,  1916. 

The  State  of  Gonnecticut  does  not  adjoin  the  State  of  New  York  within 
the  meaning  of  section  26(V-2  a.    Atty.-Gen.  Rep.,  June  7,  1915. 

§  261.  Oath  and  declaration  of  trustee. 

1,  Each  trustee,  whether  named  in  the  certificate  of  authoriza- 
tion or  elected  to  fill  a  vacancy,  shall,  when  such  certificate  of  au- 
thorization has  been  issued,  or  when  notified  of  such  election,  take 
an  oath  that  he  will,  so  far  as  it  devolves  on  him,  diligently  and 
honestly  administer  the  affairs  of  the  savings  bank,  and  will  not 
knowingly  violate,  or  willingly  permit  to  be  violated  any  of  the 
provisions  of  law  applicable  to  such  savings  bank.  Such  oatb 
shall  be  subscribed  by  the  trustee  making  it  and  certified  by  the 
officer  before  whom  it  is  taken,  and  shall  be  immediately  trans- 
mitted to  the  superintendent  of  banks  and  filed  and  preserved 
in  his  office. 

2.  Prior  to  the  first  day  of  March  in  each  year,  every  trustee 
of  every  savings  bank  shall  subscribe  a  declaration  to  the  effect 
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that  he  is,  at  the  date  thereof,  a  trustee  of  the  savings  bank,  and 
that  he  has  not  resigned,  become  ineligible,  or  in  any  other  man- 
ner vacated  His  office  as  such  trustee.  Such  declaration  shall  be 
acknowledged  in  like  manner  as  a  deed  to  be  entitled  to  record 
and  shall  be  transmitted  to  the  superintendent  of  banks  and  filed 
in  his  office  prior  to  the  tenth  day  of  March  in  each  year. 

Source. —  Former  §  137. 

CROSS-REFERENCES.—  Forfeiture  of  oflSce  for  failure  to  comply  with  this 
section,  see  §  268,  subdiv.  2  (a)  and  subdiv.  3  (a). 

As  to  oaths  of  directors  of  other  corporations  doing  business  under  the 
Banking  Law,  see  $  124  and  cross-references  there  giyen. 

§  262.  By-laws. 

The  board  of  trustees  of  a  savings  bank  may  from  time  to  time 
make  by-laws,  rules  and  regulations,  not  inconsistent  with  law, 
for  the  election  of  officers  and  for  their  respective  powers  and 
duties  and  the  manner  of  discharging  the  same;  for  tiie  appoint- 
ment of  committees  and  with  reference  to  their  duties;  for  the 
increase  or  reduction  of  the  number  of  trustees,  subject  to  the  pro- 
visions of  section  two  hundred  and  sixty-six  of  this  article;  for 
the  repayment  of  deposits,  subject  to  the  provisions  of  sections 
two  hundred  and  forty-eight  and  two  hundred  and  forty-nine  of 
this  article,  and  generally  for  transacting,  managing  and  directing 
the  affairs  of  the  savings  bank.  A  copy  of  the  same  shall  be  trans- 
mitted to  the  superintendent  of  banks,  who  shall  be  notified  of 
any  amendment  or  change  therein. 

Source.^  Former  §   138,  amplified. 

CROSS-REFERENCES.— See  annotations  to  §§  248,  249,  256,  260. 
Power  to  make  hy-laws  as  to  dividends,  see  §  266,  subd.  4(c). 
General  power  of  corporation  to  make  by-laws,  see  Gen.  Corp.  Law,  t  11| 
subd.  5. 

§  263;  Officers. 

The  board  of  trustees  shall  elect  from  their  nnmber  or  other- 
wise, a  president  and  two  vice-presidents  and  such  other  officers 
as  they  may  deem  fit. 
Source.— Former  |  137. 
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§  264.  Keetings  of  trustees;  quonim;  reports  of  officers. 

1.  E^ular  meetings  of  the  board  of  trustees  shall  be  held  at 
least  once  a  month, 

2.  A  quorum  at  any  regular  or  special  or  adjourned  meeting  shall 
consist  of  not  less  than  five,  of  whom  the  president  shall  be  one, 
except  when  he  is  prevented  from  attending  by  sickness  or  other 
unavoidable  detention,  when  he  may  be  represented  in  forming  a 
quorum  by  the  first  vice-president,  or  in  case  of  his  absence  for  like 
cause,  by  the  second  vice-president ;  but  less  than  a  quorum  shall 
have  power  to  adjourn  from  time  to  time  until  the  next  regular 
meeting. 

3.  The  board  of  trustees  shall,  by  resolution  duly  recorded  in 
the  minutes,  designate  an  officer  or  officers  whose  duty  it  shall  be 
to  prepare  and  submit  to  each  trustee  at  each  regular  .meeting 
of  the  board,  or  to  an  executive  committee  of  not  less  than  five 
members  of  such  board,  a  written  statement  of  all  the  purchases 
and  sales  of  securities,  and  of  every  loan,  made  since  the  last 
r^ular  meeting  of  the  board,  describing  the  collateral  to  such  in- 
debtedness as  of  the  date  of  meeting  at  which  such  statement  is 
submitted;  but  such  officer  or  officers  may  omit  from  such  state- 
ment loans  of  less  than  one  thousand  dollars,  except  as  hereinafter 
provided.  Such  statem^it  shall  also  contain  a  list  giving  the 
aggregate  of  loans  to  each  individual,  partnership,  unincorporated 
association  or  corporation  whose  liability  to  the  savings  bank  has 
been  increased  one  thousand  dollars  or  more  since  the  last  regular 
meeting  of  the  board,  together  with  a  description  of  the  collateral 
to  such  indebtedness  held  by  the  savings  bank  at  the  date  of  the 
meeting  at  which  such  statement  is  submitted.  A  copy  of  such 
statement,  together  with  a  list  of  the  trustees  present  at  such 
meeting,  verified  by  the  affidavit  of  the  officer  or  officers  charged 
with  the  duty  of  preparing  and  submitting  such  statement  shall 
be  filed  with  the  records  of  the  savings  bank  within  one  day  after 
such  meeting,  and  shall  be  presumptive  evidence  of  the  matters 
therein  stated. 

Source.— Former  §{  42,  139. 

Subdivisions  1  and  3  are  adapted  from  former  §  42.  Subdivision  2  U^ 
taken  from  former  §  139;  it  changes  the  quorum  from  seven  (former  §  139)  to 
five.     For  reason  of  change,  see  note  to  §  230. 
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CROSS-REFERENCES. —  Similar  provision  as  to  banks,  floe  §  129;  as  to 
trust  companies,  see  §  214;  as  to  personal  loan  associations,  see  §  357. 

Quorum  of  directors  and  powers  of  majority,  see  Gen.  Corp.  Law,  §  34. 

This  section  (formerly  §  42),  providing  that  the  trustees  may  by  resolu- 
tion require  the  detail  information  of  the  bank's  business  to  be  given  to  the 
executive  committee  composed  of  at  least  five  members  of  the  board  leads 
necessarily  to  the  inference  that  the  trustees  who  are  not  members  of  the 
executive  committee  are  not  to  be  charged  with  knowledge  of  the  detail 
management,  which  need  only  be  reported  to  the  executive  committee.  Kav- 
anaugh  v.  Gould,  147  App.  Div.  281. 

§  265.  Compensation  of  tmstees,  officers  and  attorneys. 

1.  A  trustee  of  a  savings  bank  shall  not  directly  or  indirectly  re- 
ceive any  pay  or  emolument  for  his  attendance  at  meetings  of  the 
board,  or  for  any  other  services  as  trustee,  except  as  provided  iu 
this  section. 

2.  Trustees  acting  as  officers  of  the  savings  bank,  whose  duties 
require  and  receive  their  regular  and  faithful  attendance  at  the 
institution,  and  the  trustees  appointed  as  a  committee  to  examine 
the  vouchers  and  assets  pursuant  to  section  two  hundred  and  sev- 
enty-two of  this  article,  to  perform  the  duties  required  by  subdi- 
vision six  of  section  two  himdred  and  thirty-nine  of  this  article, 
or  to  render  other  special  services  as  members  of  committees  pro- 
vided for  in  the  by-laws,  may  receive  such  compensation  as  in  the 
opinion  of  a  majority  of  the  'board  of  trustees  shall  be  just  and 
reasonable ;  but  such  majority  shall  be  exclusive  of  any  trustee  to 
whom  such  compensation  shall  be  voted. 

3.  An  attorney  for  a  savings  bank,  although  he  be  a  trustee 
thereof,  may  receive  a  reasonable  compensation  for  his  profea- 
sional  services,  including  examinations  and  certificates  of  title 
to  real  property  on  which  mortgage  loans  are  made  by  the  savings 
bank ;  or  if  the  savings  bank  requires  the  borrowers  to  pay  all  ex- 
penses of  searches,  examinations  and  certificates  of  title,  including 
the  drawing,  perfecting  and  recording  of  papers,  such  attorney 
may  collect  of  the  borrower  and  retain  for  his  own  use  the  usual 
fees  for  such  services,  excepting  any  conmiissions  as  broker  or 
on  account  of  placing  or  accepting  such  mortgage  loans. 

4.  If  an  officer  or  attorney  of  a  savings  bank  shall  receive,  on 
any  loan  made  by  the  savings  bank,  any  commission  which  he  is 
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not  authorized  by  this  section  to  retain  for  his  own  use,  he  shall 
immediately  pay  the  same  over  to  the  savings  bank. 

Source— Former  {$  141,  142,  166. 

Subd.  2  amended  by  L.  1915,  Chap.  372.    In  effect  May  1,  1915. 

Subdivision  1  is  based  upon  former  |  142  and  the  last  sentence  of  former 
S  156. 

Subdivision  2  is  based  upon. the  last  part  of  former  |  141  and  the  first 
sentence  of  former  §  155. 

Subdivision  3  is  based  upon  the  second  sentence  of  former  fi  150  in  so  far 
as  concerns  the  liability  of  the  borrower  to  pay  the  expenses  of  searches, 
examinations  and  certificates  of  title,  etc.  The  rest  of  the  subdivision  is 
new.  The  savings  bank  may  pay  its  attorney  for  the  services  mentioned  and 
may  charge  the  svaa  to  the  mortgagor,  or  the  attorney  may  collect  his  fees 
from  the  mortgagor  if  the  savings  bank  so  directs.  One  purpose  of  subdivi- 
sion 3  itf  to  supply  an  omission  in  the  former  Banking  Law  with  respect 
to  compensation  of  trustees  for  services  as  attorneys. 

Subdivision  4  is  new. 

ATTORNEY  AS  TRUSTEE.— A  savings  bank  was  not  authorized  by  former 
$  155  to  pay  for  the  services  of  one  of  its  trustees  in  acting  as  secretary 
to  the  Board  of  Trustees  and  keeping  the  minutes  of  its  monthly  meetings, 
although  said  trustee  was  an  attorney  without  whose  advice  it  might  have 
been  necessary  occasionally  to  employ  counsel.    Atty.-Gen.  Rep.   (1910)   840. 

Subdivision  3  apparently  modifies  this  rule. 

EXPENSES  OF  TRUSTEES  ATTENDING,  MEBmNGS.— A  savings  bank 
has  no  right  to  pay  the  actual  and  necessary  expenses  incurred  by  trustees 
attending  meetings  of  the  board.    Atty.-Gen.  Rep.  (1905)  444. 

MAJORITY  VOTING  FOR  COMFENSAITOX.— The  majority  required  to 
vote  compensation  to  a  trustee  means  a  majority  of  the  full  board  excluding 
both  the  particular  trustee  whose  compensation  is  in  question  and  M  other 
tnisiees  to  whom  oompenadiion  U  paid.  This  applies  to  a  proposed  incretuj 
of  salary.    Atty.-Gen.  Rep.  (1898)   121;  Atty.-Gen.  Rep.,  May  2,  1919. 

§  266.  Increase  or  reduction  of  number  of  tmstees. 

The  board  of  trustees  of  every  savings  bank  may,  by  resolution 
incorporated  in  its  by-laws,  increase  or  reduce  the  number  of 
trustees  named  in  the  original  charter  or  certificate  of  au- 
thorization. 

1.  The  number  may  be  increased  to  a  number  designated  in  the 
resolution  and  not  exceeding  thirty,  provided  that  reasons  there- 
for are  shown  to  the  satisfaction  of  the  superintendent  of  banks 
and  his  written  consent  thereto  is  first  obtained. 

2.  The  number  may  be  reduced  to  a  number  designated  in  the 
resolution  but  not  more  than  thirty  or  less  than  nine.     The  re- 
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duction  shall  be  effected  by  omissions  to  fill  vacancies  occurring 
in  the  board. 

3.  Where  a  savings  bank  now  has  more  than  thirty  trustees, 
vacancies  in  the  board  shall  not  be  filled  until  the  total  number 
of  trustees  shall  have  been  reduced  to  thirty. 

Source. —  Former  i  137.  The  limitation  as  to  the  maximum  number  is 
new.  The  minimimi  number  is  reduced  from  thirteen  to  nine;  for  reason 
of  change,  see  note  to  $  230.    Subdivision  3  is  new. 

CROSS-REFERENCES.—-  See  (.  260  and  notes. 

Change  of  number  of  directors  of  bank,  see  f  127;  of  savings  and  loan 
association,  see  i  408;  of  land  bank,  see  f  493. 

§  267.  Bestrictioni  upon  tnutees  and  oi&oers. 

1.  A  trustee  of  a  savings  bank  shall  not 

(a)  Have  any  interest,  direct  or  indirect,  in  the  gains  or  profits 
of  the  savings  bank,  except  to  receive  dividends  upon  the  amounts 
contributed  t)y  him  to  the  guaranty  fund  and  the  expense  fund 
of  the  savings  bank  as  provided  in  sections  two  hundred  and 
thirty-four  and  two  hundred  and  thirty-five  of  this  article. 

(b)  Become  a  member  of  the  board  of  directors  of  a  bank,  trust 
company  or  national  banking  association  of  which  board  enough 
other  trustees  of  the  savings  bank  are  members  to  constitute  with 
him  a  majority  of  the  board  of  trustees. 

2.  Neither  a  trustee  nor  an  officer  of  a  savings  bank  shall 

(a)  For  himself  or  as  agent  or  partner  of  another,  directly  or 
indirectly  use  any  of  the  funds  or  deposits  held  by  the  savings 
bank,  except  to  make  such  current  and  necessary  payments  as  are 
authorized  by  the  board  of  trustees. 

(b)  Receive  directly  or  indirectly  and  retain  for  his  own  use 
any  commission  on  or  benefit  from  any  loan  made  by  the  savings 
bank,  or  any  pay  or  emolument  for  services  rendered  to  any  bor- 
rower from  the  savings  bank  in  connection  with  such  loan,  ex- 
cept as  authorized  by  section  two  hundred  and  sixty-five  of  this 
article. 

(c)  Direct  or  require  a  borrower  of  the  savings  bank  on  mort- 
gage to  negotiate  any  policy  of  insurance  on  the  mortgaged  prop- 
erty through  any  particular  insurance  broker  or  brokers,  or  at- 
tempt to  divert  to  any  particular  insurance  broker  or  brokers  the 
patronage  of  borrowers  from  the  savings  bank,  or  refuse  to  accept 


Digitized  by 


Google 


288  Banking  Law.  §  267. 

any  such  insurance  policy  because  it  was  not  negotiated  tliTOiigh 
a  particular  insurance  broker  or  brokers. 

(d)  Become  an  indorser,  surety  or  guarantor,  or  in  any  manner 
an  obligor,  for  any  loan  made  by  the  savings  bank. 

(e)  For  himself  or  as  agent  or  partner  of  another,  directly  or  in- 
directly borrow  any  of  the  funds  or  deposits  held  by  the  savings 
bank,  or  become  the  owner  of  real  property  upon  which  the  sav- 
ings bank  holds  a  mortgage.  A  loan  to  or  a  purchase  by  a  corpo- 
ration in  which  he  is  a  stockholder  t<>  the  amount  of  fifteen  per 
centum  of  the  total  outstanding  stock,  or  in  which  he  and  other 
trustees  of  the  savings  bank  hold  stock  to  the  amount  of  twenty-five 
per  centum  of  the  total  outstanding  stock,  shall  be  deemed  a  loan 
to  or  a  purchase  by  such  trustee  within  the  meaning  of  this  section; 
except  when  the  loan  to  or  purchase  by  such  corporation  shall  have 
occurred  without  his  knowledge  or  against  his  protest.  A  deposit 
in  a  bank  shall  not  be  deemed  a  loan  within  the  meaning  of  this 
section. 

This  section  shall  not  be  construed  to  prohibit  a  savings  bank 
from  making  a  loan  to  a  religious  corporation,  club,  or  other  mem- 
bership corporation  of  which  one  or  more  trustees  of  such  savings 
bank  may  be  members  or  officers  but  in  which  they  have  no  finan- 
cial interest,  nor  shall  it  be  construed  to  prohibit  a  savings  bank 
from  making  loans  to  or  purchasing  guaranteed  mortgages  from 
any  stock  corporation,  provided  no  trustee  owns  more  than  fifteen 
per  centum  of  the  capital  stock  of  such  corporation,  and  the  total 
amount  of  such  stock  owned  by  all  the  trustees  of  such  savings 
bank  is  less  than  twenty-five  per  centum  of  such  capital  stock. 

Source.— Former  §§  137,  140,  142,  rewritten. 

Subdivision  2(c),  and  all  of  subd.  2(e)  after  the  words  "  held  by  the  savings 
bank*'  in  the  first  sentence,  are  new. 

Const,  Art.  VIII,  $  4,  provides  that  no  trustee  of  a  savings  bank  or  in- 
stitution for  savings  shall  have  any  interest,  direct  or  indirect,  in  the  profits 
of  the  corporation,  and  that  no  director  or  trustee  thereof  shall  be  interested 
in  any  loan  or  use  of  any  of  its  money  or  property. 

See  §  260  and  notes;  also  S  263  as  to  officers. 

Overdrafts  by,  or  conunissions  and  gratuities  to  officer,  director,  etc.,  see 
Penal  Law,  $  294.  post. 

SUBDIVISION  z(A). 

This  section  does  not  forbid  a  trustee  of  a  savings  bank  from  depositing 
his  own  money  therein.    There  can  be  no  "  gains  or  profits "  of  the  bank  un- 
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til  the  fixed  charges  have  been  paid  and  interest  credited  on  the  deposits. 
Atty.-Gen.  Rep.   (1906)   515. 

SUBDIYISION  a(d). 

The  prohibition  against  a  trustee's  becoming  an  indorser,  surety,  etc.,  Is 
not  violated  when  a  trustee  gives  a  mortgage  to  make  up  a  deficiency  in  the 
savings  bank's  assets  caused  by  a  loss  upon  a  loan  previously  made.  Best  v. 
Thiel,  79  N.  Y.  15. 

SUBDIVISION  2(e). 
A  loan  upon  the  security  of  land  of  a  corporation  in  which  one  of  the 
trustees  is  a  large  stockholder  is  illegal  and  renders  the  trustees  personally 
liable.    Paine  t.  Bamum,  59  How.  Pr.  303. 

The  provisions  of  the  second  sentence  of  subd.  2(e)  is  based  upon  this 
decision. 

The  prohibition  against  a  trustee's  or  officer's  borrowing,  directly  or  in- 
directly, any  funds  or  deposits  of  the  bank,  is  not  avoided  by  purchasing 
mortgages  from  him.  Buying  mortgages  violates  the  prohibition  as  much 
as  lending  money  and  taking  mortgages  for  security.  Paine  v.  Irwin,  59 
How.  Pr.  316. 

Such  prohibition  is  violated  when  an  officer  takes  checks  upon  the  bank, 
signed  by  its  secretary  and  president,  and  uses  them  for  stock  speculation 
on  his  own  account,  the  checks  being  paid  by  other  checks  upon  banks  where 
the  savings  bank  keeps  its  funds  on  deposit    Knapp  v.  Roche,  62  N.  Y.  614. 

Borrower  not  eligible  as  trustee,  see  annotations  to  §  260. 

THE  LAST  PAKAORAPH  OF  TME  aECTION  is  designed  to  abrogate  a 
ruling  of  the  Attomey-G^ieral  that  a  trustee  of  a  savings  bank  has  such  an 
interest  in  a  loan  by  the  bank  to  a  religious  corporation  of  which  he  is  a 
member  and  a  trustee,  that  the  loan  violates  the  statute  and  forfeits  his 
office.    Atty.-Oen.  Rep.  (1912),  Vol.  2,  page  318. 

There  is  no  absolute  prohibition  against  a  savinr^s  ban'.c  loaning  money  to 
tlie  wife  of  one  of  its  trustees.    Atty.-Gen.  Rep.,  February  26,  1920. 

§  268.  Bemoval  and  forfeiture  of  office  of  trustee. 

!•  Whenever,  in  the  judgment  of  three-fourths  of  the  trusteesy 
the  conduct  and  habits  of  a  trustee  of  any  savings  bank  are  of  such 
a  character  as  to  be  injurious  to  such  savings  bank,  or  he  has  been 
guilty  of  acts  that  are  detrimental  or  hostile  to  the  interests  of  such 
savings  bank,  he  may  be  removed  from  office,  at  any  regular  meet- 
ing of  the  trustees,  by  the  affirmative  vote  of  three-fourths  of  the 
total  number  thereof;  provided,  however,  that  a  written  copy  of 
the  charges  made  against  him  shall  have  been  served  upon  him 
personally  at  least  two  weeks  before  such  meeting,  that  the  vote 
of  such  trustees  by  ayes  and  nays  shall  be  entered  in  the  record  of 
the  minutes  of  such  meeting,  and  that  such  removal  shall  receive 
the  written  approval  of  the  superintendent  of  banks,  which  shall  be 


Digitized  by 


Google 


1*90  Bankixo  Law.  §  268, 

attached  to  the  minutes  of  such  meeting  and  form  a  part  of  the 
record. 

2.  The  office  of  a  trustee  of  a  savings  bank  shall  immediately 
become  vacant  whenever  he 

(a)  Shall  fail  to  comply  with  any  of  the  provisions  of  section 
two  hundred  and  sixty-one  of  this  article  relating  to  his  official  oath 
and  declaration. 

(b)  Shall  become  disqualified  for  any  of  the  reasons  specified 
in  subdivision  two  of  section  two  hundr^  and  sixty  of  this  article. 

(c)  Shall  have  failed  to  attend  the  regular  meetings  of  the 
board  of  trustees,  or  to  perform  any  of  his  duties  as  trustee,  for  a 
period  of  six  successive  months,  unless  excused  by  the  board  for 
such  failure. 

(d)  Shall  violate  any  of  the  provisions  of  section  two  hundred 
and  sixty-seven  of  this  article  imposing  restrictions  upon  trustees 
and  officers.  But  a  trustee  shall  not  be  held  to  have  forfeited  or 
vacated  his  office  by  reason  of  any  loan  made  by  the  savings  bank 
to  a  corporation  of  which  he  was  a  member  or  stockholder,  or  by 
reason  of  the  purchase  of  any  guaranteed  mortgage  by  the  savings 
bank  from  such  corporation,  or  by  reason  of  the  purchase  by  such 
corporation  of  real  estate  subject  to  a  mortgage  held  by  the  savings 
bank,  if  such  loan  or  purchase  was  made  before  this  chapter  takes 
effect 

3.  A  trustee  who  has  forfeited  or  vacated  his  office  shall  not  be 
eligible  to  re-election,  except  when  the  forfeiture  or  vacancy  oc- 
curred solely  by  reason  of  his 

(a)  Failure  to  comply  with  the  provisions  of  section  two  hun- 
dred and  sixty-one  of  this  article,  relating  to  his  official  oath  and 
declaration;  or 

(b)  Neglect  of  his  official  duties  as  prescribed  in  paragraph 
(c)  of  subdivision  two  of  this  section ;  or 

(e)  Disqualification  through  becoming  a  non-resident,  or  be- 
coming a  trustee,  officer,  clerk  or  other  employee  of  another  sav- 
ings bank,  or  becoming  a  director  of  a  bank,  trust  company  or 
national  banking  association  under  the  circumstances  specified  in 
paragraph  (b)  of  subdivision  one  of  section  two  hundred  and 
sixty-seven  of  this  article;  and  such  disqualification  shall  have 
been  removed. 
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Source.— Former  S§  137,  140,  140-a. 

Subdivision  1  is  taken  from  former  §  140-a. 

Subdivisions  2  and  3  are  adapted  from  former  §S  137  and  140,  rearranged 
and  rewritten. 

The  second  sentence  of  subdivision  2(d)  is  new.  The  first  clause  of  that 
sentence  is  designed  to  abrogate  an  opinion  of  the  Attorney -General.  See 
last  paragraph  of  annotation  to  §  267. 

Subdivision  2-d  amended  by  L.  1017,  chap.  324.    In  effect  May  2,  1917. 

CROSS-REFERENCE. —  Di8crc;tion  of  superintendent  in  approving  removal 
of  trustee  under  subd.  1,  see  §  48. 

§  269.  Filling  vaoandeB  in  board  of  tnistees. 

A  vacancy  in  the  board  of  trustees  shall  be  filled  by  the  board 
as  soon  as  practicable,  at  a  regular  meeting  thereof,  except  as  other 
wise  provided  in  section  two  hundred  and  sixty-six  of  this  article 
with  respect  to  the  reduction  of  the  number  of  trustees. 

Source.—  Former  f  137.    The  exception  is  new. 

§  270.  Security  may  be  required  from  officers  and  employees;  pre- 
miums on  fidelity  bonds. 
The  trustees  of  every  savings  bank  shall  have  power  to  require 
from  the  officers,  clerks  and  agents  thereof  such  security  for  their 
fidelity  and  the  faithful  performance  of  their  duties  as  the  trustees 
shall  deem  necessary.     Such  security  may  be  accepted  from  any 
company  authorized  to  furnish  fidelity  bonds  and  doing  business 
under  authority  of  the  ]^ew  York  insurance  department,  and  the 
premiums  therefor  may  be  paid  as  a  necessary  expense  of  said 
savings  bank 
Source.—  Former  {141.    The  last  sentence  is  new. 

§  271.  Pensions. 

A  savings  bank  may,  in  the  discretion  of  its  board  of  trustees, 
retire  any  officer,  clerk  or  other  employee  who  shall  have  served 
the  bank  for  a  period  of  thirty  years  or  more,  or  who  shall  have 
served  the  bank  for  a  period  of  twenty  years  or  more  and  shall 
have  become  physically  or  mentally  incapacitated  for  his  position, 
or  who  shall  have  served  the  bank  for  a  period  of  twenty  years 
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or  more  and  shall  have  attained  the  age  of  sixty  years.  Any  per- 
son retired  from  service  pursuant  to  this  section  may  be  paid  in 
equal  monthly  instalments  at  the  rate  of  not  exceeding  two  per 
centum  of  his  average  annual  salary  for  the  three  years  immedi- 
ately preceding  his  retirement,  for  each  year  of  service  in  the 
bank,  but  the  maximum  annual  amount  paid  shall  in  no  case  ex- 
ceed sixty  per  centum  of  such  average  annual  salary. 

Source. —  New. 

§  272.  Examination  of  vouchers  and  assets  by  trustees. 

The  trustees  of  every  savings  bank,  by  a  committee  of  not  lesa 
than  three  of  their  number,  on  or  before  the  first  days  of  January 
and  July  in  each  year,  shall  thoroughly  examine  the  books, 
vouchers  and  assets  of  such  savings  bank,  and  its  affairs  gen- 
erally. The  statement  or  schedule  of  assets  and  liabilities  re- 
ported to  the  superintendent  of  banks  for  the  first  of  January  and 
July  in  each  year,  as  provided  in  the  section  next  following,  shall 
be  based  upon  such  examinations,  and  shall  be  verified  by  the 
oath  of  a  majority  of  the  trustees  making  it;  and  the  trustees 
of  any  savings  bank  may  require  such  examination  at  such  other 
times  as  they  shall  prescribe.  The  trustees  shall,  as  often  as  once 
in  each  six  months  during  each  year,  cause  to  be  taken  an  accurate 
balance  of  their  depositors'  ledgers,  and  in  their  said  semi-annual 
report  to  the  superintendent  they  shall  state  the  fact  that  such 
balance  has  been  taken,  and  the  discrepancies,  if  any,  existing  be- 
tween the  amount  due  depositors,  as  shown  by  such  balance,  and 
the  amount  so  due  as  shown  by  the  general  ledger. 

Source. —  Former  f  167. 

§  273.  Beports  to  superintendent;  penalty  for  failure  to  make. 

1.  Semi-annual  report.  On  or  before  the  first  day  of  Febru- 
ary and  the  first  day  of  August  in  each  year  every  savings  bank 
shall  make  written  report  to  the  superintendent  of  banks,  which 
report  shall  be  in  the  form  prescribed  by  the  superintaident  and 
shall  contain  a  statement  of  its  condition  on  the  morning  of  the 
first  day  of  January  and  of  the  first  day  of  July  in  the  said  year, 
respectively. 

2.  Contents  of  report.    Every  such  report  shall  state  the  amount 
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loaned  upon  bond  and  mortgage,  and  a  list  of  all  bonds  and  mort- 
gages upon  which  mcmey  has  been  loaned  that  have  not  been 
previously  reported,  which  list  shall  show  the  location  of  the 
mortgaged  premises.  It  shall  contain  a  list  of  all  bonds  and  mort- 
gages previously  reported  that  since  have  been  paid  wholly  or  in 
part  or  have  been  foreclosed,  and  the  amounts  of  such  payments 
and  the  proceeds  of  such  foreclosures.  It  shall  state  the  original 
cost,  date  of  purchase,  date  of  maturity,  stated  rate  of  interest, 
the  present  cost  after  amortization,  par  value,  and  estimated 
market  value,  of  all  stock  or  bond  investments,  designating  each 
particular  kind  of  stock  or  bond ;  the  amounts  loaned  upon  prom- 
issory notes,  upon  the  pledge  of  the  different  classes  of  securities 
authorized  by  this  article,  with  a  statement  of  the  amount  of  the 
securities  held  as  collateral  for  such  loans;  the  amount  invested 
in  real  estate,  giving  the  cost  of  the  same,  and,  in  the  case  of 
real  estate  purchased  at  judicial  sale  or  taken  in  satisfaction  of 
debts  due  the  savings  bank,  the  actual  cash  value  thereof  as  ap- 
praised by  its  trustees;  the  amount  of  cash  on  hand,  and  on  de- 
posit in  banks  or  trust  companies  and  the  amount  deposited  in 
each. 

The  present  cost  of  stock  and  bond  investments  shall  be  de- 
termined by  amortization  as  provided  in  section  two  hundred  and 
forty-six  of  this  article.  The  estimated  market  value  of  the  stock 
or  bond  investments  shall  be  determined  according  to  the  list  of 
securities  furnished  by  the  superintendent  of  banks  pursuant  to 
section  fifty-three  of  article  two  of  this  chapter. 

Such  report  shall  state  all  the  liabilities  of  the  savings  bank, 
the  amount  due  to  depositors,  which  shall  include  any  dividend 
to  be  credited  to  them  for  the  six  months  ending  on  the  day.  as 
to  which  such  report  is  made,  and  all  other  debts  and  claims 
against  the  savings  bank  which  are  or  may  be  a  charge  upon  its 
assets. 

Such  report  shall  state  the  amount  deposited  and  the  amount 
withdrawn  during  the  twelve  months  immediately  preceding;  the 
whole  amount  of  profits  or  interest  received  or  earned  and  the 
whole  amount  of  dividends  credited  to  depositors,  together  with 
the  amount  of  each  dividend  and  the  rate  at  which  it  was  de- 
clared, the  number  of  accounts  opened  or  reopened,  the  number 
closed  during  the  preceding  six  months,  the  number  of  open  ac- 
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coimts  at  the  end  of  the  period  for  which  said  report  is  made, 
and  such  other  information  as  may  be  required  by  the  superin- 
tendent 

3.  Verification.  Every  such  report  shall  be  verified  by  the 
oaths  of  the  two  principal  officers  in  charge  of  the  affairs  of  the 
savings  bank  at  the  time  of  such  verification,  which  shall  state  that 
the  report  is  true  and  correct  in  all  respects  to  the  best  of  the 
knowledge  and  belief  of  the  persons  verifying  it,  and  that  the 
usual  business  of  the  savings  bank  has  been  transacted  at  the 
location  required  by  this  article  and  not  elsewhera 

4.  Special  reports.  Every  savings  bank  shall  also  make  such 
other  special  reports  to  the  superintendent  as  he  may  from  time 
to  time  require,  which  shall  be  in  such  form  and  filed  at  such 
date  as  may  be  prescribed  by  the  superintendent  and  shall,  if 
required  by  him,  be  verified  in  such  manner  as  he  may  prescribe. 

5.  Penalty.  If  any  savings  bank  shall  fail  to  make  any  report 
mentioned  by  this  section,  on  or  before  the  dey  designated  for 
the  making  thereof,  or  shall  fail  to  include  therein  any  matter  re- 
quired by  the  superintendent  to  be  stated,  such  savings  bank  shall 
forfeit  to  the  people  of  the  sVite  the  sum  of  one  hundred  dollars 
for  every  day  that  such  report  shall  be  delayed  or  withheld,  and 
for  every  day  that  it  shall  fail  to  report  any  such  omitted  matter, 
unless  the  time  therefor  shall  have  been  extended  by  the  superin- 
tendent as  provided  by  section  forty-nine  of  this  chapter. 

Source.—  Former  $|  21,  22. 

Subdivisions  1  and  3  are  taken  from  former  §  21. 

Subdivision  2  is  taken  from  former  §  21  with  modifications  to  make  its 
provisions  Iiarmonious  witli  other  provisions  of  the  present  law.  The  refei- 
ences  to  amortization,  the  provisions  as  to  real  estate  purchased  at  judicial 
sale  or  taken  in  satisfaction  of  debts,  and  the  six  months  period  (formerly 
twelve  months)   fixed  by  the  last  sentence  of  the  subdivision,  are  new. 

Subdivision  4  is  new. 

Subdivision  5  is  taken  from  former  §  22. 

CROSS-REFERENCES.— Powers  and  duties  of  superintendent  with  regard 
to  reports,  see  §  42;  duty  to  furnish  savings  banks  with  estimated  market 
value  of  bonds,  see  $  53. 

Reports  of  other  persons  and  corporations  subject  to  the  Banking  Law, 
see  {  133  and  cross-references  there  given. 
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PEKJURY  may  me  predicated  upon  a  verification  of  a  false  semi-aimual 
report.  People  v.  Ostrander,  63  Hun  335,  afTg  in  135  N.  Y.  639,  on  opinion 
below. 

§  274.  Beports  of  dormant  acconnts;  publication;  penalty  for  failure 
to  make. 

On  or  before  the  first  day  of  September  in  each  year,  every 
savings  bank  shall  make  a  report  in  writing  to  the  superintendent 
of  banks,  verified  by  the  oath  of  the  two  principal  oflficers  of  the 
institution,  concerning  such  accounts  of  depositors  of  amounts  of 
ten  dollars  or  more  as  shall  have  been  dormant  for  twenty  years 
or  more  on  the  pret^eding  first  day  of  August;  that  is,  accounts 
which  have  not  been  increased  or  diminished  by  deposits  or  with- 
drawals, exclusive  of  dividend  credits;  or  a  report  verified  in 
like  manner  that  on  the  preceding  first  day  of  August  such  sav- 
ings bank  held  no  such  accounts.  The  accounts  of  depositors 
whose  pass-books  have  been  presented  at  the  bank  for  the  entry 
fif  dividends  within  such  period  of  twenty  years,  shall  not  be 
deemed  dormant  accounts  within  the  meaning  of  this  article. 

The  report  of  each  savings  bank  in  the  year  nineteen  hundred 
and  fourteen  shall  accurately  state  the  full  names  of  all  depositors 
which  the  books  of  the  savings  bank  show  to  have  had  ten  dollars 
or  more  to  their  credit  respectively,  whose  accounts  have  been 
dormant  for  twenty  years  or  over;  such  report  shall  also  state 
the  date  on  which  the  original  deposit  was  made,  the  last  known 
place  of  residence  of  the  depositor,  his  or  her  occupation,  date  of 
birth,  nationality,  parents'  names  if  known,  and  the  date  when 
the  savings  bank  discontinued  the  crediting  of  dividends  on  the 
account,  together  with  any  additional  data  which  may  aid  in  de- 
termining the  ownership  of  such  dormant  account.  All  subse- 
quent reports  shall  state  the  same  details  with  reference  to  such 
dormant  accounts  as  have  not  been  previously  reported  and  shall 
contain  a  list  of  such  previously  reported  accounts  as  have  either 
been  paid  or  shall  have  become  active  accounts  since  the  last 
report,  through  partial  payments,  or  the  presentation  of  pas&- 
books  for  the  entry  of  dividends.  The  sums  to  the  credit  of  such 
dormant  accounts  are  not  required  to  be  stated  in  the  report 
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Every  savings  bank  which  shall  after  September  first,  nineteen 
hundred  and  fourteen,  report  additional  dormant  accounts  shall 
cause  to  be  published  once  in  each  week  for  two  successive  weeks  in 
a  newspaper  published  in  the  village,  borough  or  city  (if  in  a  city 
not  divided  into  boroughs)  in  which  such  savings  bank  is  located, 
if  there  be  a  newspaper  published  there,  and  once  in  a  newspaper 
at  Albany  in  which  notices  by  state  oflScers  are  required  by  law 
to  be  published,  a  list  containing  the  full  names  of  the  depositors 
of  such  dormant  accounts  not  previously  reported,  and  their  last 
known  places  of  residence,  and  shall  file  proof  by  affidavit  of  such 
publication  in  the  banking  department  on  or  before  October  first 
in  each  year. 

Any  such  savings  bank  failing  to  make  any  report  or  to  file  any 
aflSdavit  of  publication  required  by  this  section  shall  forfeit  to  the 
people  of  the  state  the  sum  of  one  hundred  dollars  for  each  day 
such  report  or  the  filing  of  such  affidavit  of  publication  shall  be 
80  delayed  or  withheld,  unless  the  time  therefor  shall  have  been 
extended  by  the  superintendent  as  provided  by  section  forty-nine 
of  this  chapter. 

Source.^  Former  S  30,  amended. 

Time  limit  for  making  report  changed  from  June  first  to  September  first, 
and  beginning  of  report  changed  from  preceding  May  first  to  preceding 
August  first.  Length  of  dormancy  of  accounts  reduced  from  twenty-two  years 
to  twenty,  but  amount  increased  from  five  doHars  to  ten.  Report  "in  the 
year  nineteen  hundred  and  fourteen  "  substituted  for  **  the  first  report."  The 
third  paragraph  is  new. 

CROSS-REFERENCES.— Powers  and  duties  of  superintendent  with  re- 
gard to  unclaimed  deposits,  see  §§  45-^7. 

Similar  provision  as  to  banks,  see  §  134;  as  to  private  bankers,  see  |  167; 
as  to  trust  companies,  see  §  219. 

§  275.  No  other  report  or  supervision  required. 

No  savings  bank  shall  hereafter  be  required  to  make  any  annual 
or  other  report  to  the  legislature,  to  the  mayor  or  commonalty  of 
any  city,  to  the  board  of  supervisors  of  any  county  or  to  any 
other  officer  or  authority  except  as  provided  in  this  article;  nor 
shall  it  be  subject  to  the  inspection  or  supervision  or  interference 
of  any  local  officer  or  board^  in  any  maimer  appertaining  to  its 
business  or  dealings. 

Source.— Former  $  156. 
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§  276.  Commimications  from  banking  department  most  be  tnb- 
mitted  to  trustees  and  noted  in  minntes. 

Each  official  communication  directed  by  the  superintendent  of 
banks  or  one  of  his  deputies  to  a  savings  bank  or  to  any  officer 
thereof,  relating  to  an  investigation  or  examination  conducted  by 
the  banking  department  or  containing  suggestions  or  recommenda- 
tions as  to  the  conduct  of  the  business  of  the  savings  bank,  shall 
be  submitted  by  the  officer  receiving  it  to  the  board  of  trustees 
at  the  next  meeting  of  such  board,  and  duly  noted  in  the  minutes 
of  the  meetings  of  such  board. 

Source. —  Former  §  41.  The  last  clause,  "  and  duly  noted  in  the  minutes  " 
etc.,  is  new.  The  section  is  identical  with  {132  relating  to  banks.  See  the 
annotations  to  that  section. 

§  277.  Liability  of  savings  bank  for  assessments  by  superintendent. 

When  the  superintendent,  pursuant  to  the  powers  conferred 
on  h\m  by  article  two  of  this  chapter  shall  have  levied  any  assess- 
ment upon  any  savings  bank  and  shall  have  duly  notified  such 
savings  bank  of  tlie  amount  thereof,  the  amount  so  assessed  shall 
become  a  liability  of  and  shall  be  paid  by  such  savings  bank  to 
the  superintendent. 

Source.—  New.  The  section  is  identical  with  §  135,  relating  to  banks.  See 
the  annotations  to  that  section. 

§  278.  Preference  of  deposits  made  by  savings  bank. 

All  the  property  of  any  bank  or  trust  company  which  shall 
become  insolvent,  shall  be  applied  by  the  trustees^  assignees  or  re- 
ceivers thereof,  or  by  the  superintendent  of  banks  if  such  insolvent 
bank  or  trust  company  is  being  liquidated  by  him  under  the  pro- 
visions of  section  fifty-seven  of  this  chapter,  in  the  first  place 
ratably  and  proportionately  to  the  payment  in  full  of  any  sum 
or  sums  of  money  deposited  therewith  by  any  savings  bank, 
savings  and  loan  association  or  credit  union,  but  not  to  an  amount 
exceeding  that  authorized  to  be  so  deposited  by  the  provision  of 
this  chapter,  and  subject  to  any  other  preference  provided  for 
in  the  charter  of  any  such  bank  or  trust  company. 
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Sonice.—  Former  S  159.    Words  "  or  credit  union  "  are  new. 
OBOSS-REFEREKCES. —  For  other  priorities  under  the  Banking  Law  see 
the  annotations  to  §  78. 

Similar  provisions  as  to  deposits  hj  savings  and  loan  associations,  see 
$  414;  by  the  land  bank,  see  f  437;  by  credit  unions,  see  i  456. 

Designation  of  depositary  of  savings  bank's  funds,  see  $  244. 
Deposit  of  available  fund  of  savings  banks,  see  §  251  and  note. 

ALL  DEPOSITS  INCLUDED.— Deposits  made  l^y  a  savings  bank  before 
the  statute  (originally  Laws  of  1875,  ch.  371,  Sec.  28)  was  passed  are  en- 
titled to  a  preference  as  well  as  those  made  afterward.  Upton  v.  N.  Y.  k 
Erie  Bank,  13  Hun  260. 

The  statute  apparently  gives  a  preference  to  all  deposits  made  by  a  savings 
bank  whether  they  are  part  of  the  *'  available  fund "  or  a  part  of  surplus 
funds  temporarily  deposited  or  whether  they  are  composed  of  both.  Chenango 
Valley  Bank  v.  Dunn,  40  App  Div.  552.    See  §  251  and  note. 

DOES  NOT  INCLUDE  LOANS.^On  the  other  hand  the  statute  does  not 
give  a  preference  to  debts  of  every  character  which  may  be  due  from  a  bank 
to  a  savings  institution,  but  applies  only  to  such  as  are  due  for  money 
deposited  in  the  usual  course  of  business  and  subject  to  the  drafts  of  the 
depositor.  A  loan  is  not  the  subject  of  a  preference,  and  cannot' be  treated 
as  a  deposit  merely  because  in  making  it  the  managers  or  trustees  of  the 
savings  bank  acted  without  authority  or  in  violation  of  law.  Rosenback  v. 
Manufacturers'  &  Builders'  Bank,  69  N.  Y.  358. 

WHEN  PREFERENCE  BECOMES  EFFECTIVE.— Distribution  of  the 
assets  of  an  insolvent  bank  or  trust  company  should  be  made  as  of  the  date 
when  they  pass  into  the  custody  of  the  law  by  the  appointment  of  a  receiver 
or  otherwise;  and  the  rule  applies  to  the  preference  provided  in  this  section. 
People  V.  American  Loan  &  Trust  Co.,  172  N.  Y.  371,  aflTg  70  App.  Div.  579. 

INTEREST. —  While  interest  during  the  period  of  administration  may  be 
allowed  against  the  insolvent  corporation  itself  if  the  assets  are  sufficient 
for  that  purpose,  no  interest  for  that  period  can  be  allowed  upon  a  preferred 
deposit  to  the  detriment  of  unpreferred  creditors.  Pec^le  v.  American  Loan 
&  Trust  Co.,  172  N.  Y.  371,  aff'g  70  App.  Div.  579. 

An  agreement  between  a  savings  bank  and  several  other  banks  that  the 
savings  bank  should  deposit  its  moneys  ratably  with  them,  that  they  should 
pay  interest  thereon  and  should  pay  no  interest  on  the  deposits  of  others, 
does  not  prevent  the  deposits  of  the  savings  bank  from  being  preferred  under 
the  statute.  Matter  of  Patterson,  18  Hun  221,  ard  78  N.  Y.  608  on  <^inion 
below.     See  also  Upton  v.  N.  Y.  &  Erie  Bank,  13  Hun  269. 

DEPOSIT  IX  NATIONAL  BANIC— This  section  as  applied  to  a  deposit 
by  a  savings  bank  in  a  national  bank  is  in  conflict  with  U.  S.  Rev.  Stats. 
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f  5236  roquiring  ratauie  dividends  to  be  made  from  the  moneys  of  m  insolvent 
national  bank,  and  ia  tlierefore  inoperative  in  such  a  case.  Davis  v.  Elmira 
Sav.  Bank,  161  U.  S.  275,  rev'g  142  N.  Y.  690. 

§  279.  Adyertisements  of  unauthorized  savings  banks  and  the  use  of 
the  word  '^ savings"  prohibited;  exception  as  to  school 
savings. 

1.  No  bank,  national  banking  association,  trust  company,  in- 
dividual, partnership,  unincorporated  association  or  corporation 
other  than  a  savings  bank  or  a  savings  and  loan  association  shall 
make  use  of  the  word  "  saving  "  or  "  savings ''  or  its  equivalent,  in 
its  banking  business,  or  advertise  or  put  forth  any  advertising 
literature  or  sign  containing  the  word  "  saving "  or  "  savings,'' 
or  its  equivalent,  nor  shall  any  individual  or  corporation  other 
than  a  savings  bank  in  any  way  solicit  or  receive  deposits  as  a  sav- 
ings bank.  Any  bank,  national  banking  association,  trust  com- 
pany, individual,  partnership,  imincorporated  association  or  cor- 
poration violating  this  provision  shall  forfeit  to  the  people  of  the 
state  for  every  offense  the  sum  of  one  hundred  dollars  for  every 
day  such  offense  shall  be  continued. 

2.  The  principal  or  superintendent  of  any  school  in  the  state 
of  New  York  or  any  person  designated  for  that  purpose  by  the 
board  of  education  or  other  school  authority  under  which  such 
school  may  be,  or  the  superintendent  or  other  designated  head 
of  any  philanthropic  agency  incorporated  for  philanthropic  pur- 
poses, if  such  agency  be  so  authorized  by  certificate  of  the  super- 
intendent of  banks,  may  collect  from  time  to  time  small  amounts 
of  savings  from  the  pupils  of  said  school,  or  from  the  children 
or  persons  under  the  direction  or  guidance  of  such  philanthropic 
agency,  and  deposit  the  same  on  the  day  of  collection  in  some 
savings  bank  in  the  state  or,  in  villages  and  cities  in  which  there 
is  no  regularly  established  savings  bank,  in  any  savings  and  loan 
association,  trust  company,  state  or  national  bank  located  in  the 
state  and  having  an  interest  department,  and  upon  the  subsequent 
establishment  of  a  savings  bank  in  such  village  or  city  the  deposit 
of  such  moneys  or  the  continuance  of  deposits  in  any  savings  and 
loan  association,  trust  company,  state  or  national  bank  previously 
used  as  a  depositary  of  school  savings  shall  not  be  deemed  a  viola- 
tion of  the  provisions  of  this  section.  The  money  so  collected  shall 
be  placed  to  the  credit  of  the  respective  pupils,  children  or  persons 
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from  whom  the  money  shall  be  collected,  or  if  the  amount  collected 
at  any  one  time  shall  be  deemed  insuflScient  for  the  opening  of 
individual  accounts,  it  shall  be  deposited  in  the  names  of  said  prin- 
cipal, superintendent  or  head  of  such  philanthropic  agency  or 
designated  person,  in  trust  to  be  by  him  eventually  transferred  to 
t))e  credit  of  the  respective  pupils,  children  or  persons  to  whom 
the  same  belongs.  In  the  meantime,  said  principal,  superintend- 
ent or  head  of  such  philanthropic  agency  or  designated  per- 
son shall  furnish  to  the  bank  a  list  giving  the  names,  signatures, 
addresses,  ages,  places  of  birth,  parents'  names  and  such  other 
data  concerning  the  respective  pupils,  children  or  persons  as  the 
savings  bank  may  require,  and  it  shall  be  lawful  to  use  the  words 
"  system  of  school  savings  banks  "  or  "  school  savings  banks  "  or 
"  thrift  funds  "  in  circulars,  reports  and  other  printed  or  written 
matter  used  in  connection  with  the  purposes  of  this  section. 

Source.^  Former  §  160. 

Amended  by  L.  1916,  chap.  90,  and  L.  1920,  chap.  128.  In  effect  March  30, 
1902. 

CROSS-REFERENCES.— Unauthorized  use  of  word  "  savings,"  etc,  in  con- 
nection with  corporate  name,  see  Penal  Law,  §§  302,  0W5,  post;  Gen.  Corp.  Law, 
S  6,  subd.  1,  post;  the  same,  by  foreign  corporation,  see  Gen.  Corp.  Law,  §  15. 

TiHE  OBJECT  OF  THE  STATUTE  is  to  prevent  corporations,  individuals 
and  associations  from  advertising  themselves  as  savings  banks.  The  statute 
is  not  violated  unless  there  be  a  soliciting  of  deposits  in  the  character  of, 
or  under  the  pretense  of  being,  a  saving  bank,  or  imless  there  be  an  advertis- 
ing of  business  in  such  manner  as  to  deceive  persons  into  believing  it  to  be 
tha!/  of  a  savings  bank.  People  v.  Binghamton  Trust  Co.,  139  ^.  Y.  185, 
190;  Atty.-Gen.  Rep.  (1908)  265. 

WHAT  CONSTITUTES  A  VIOLATIOK— The  statute  is  not  violated  by 
the  issuance  of  a  snrnll  metal  box  inscribed  with  directions  ^'for  savings 

in  the bank,"  or  by  the  issuance  of  an  account  book  bearing  the 

statements  "  interest  department  of  the  bank,"  and  "  interest  at 

the  rate  of  three  per  cent,  per  annum  will  be  paid  January  first  and  July 
first,  computed  in  the  same  manner  as  in  savings  tmnks."  Atty.-Gen.  Kep. 
(1902)  314. 

In  determining  whether  a  corporation  has  violated  this  section,  it  ia  iat- 
material  whether  it  has  violated  any  provision  of  its  charter  or  has  exceeded 
its  corporate  powers  in  other  respects.  People  v.  Binghamton  Truat  Co., 
139  N.  Y.  185,  191,  aff'g  66  Hun  384. 

INDIVIDUAL  BANKER.— Under  the  act  of  1875  (Laws  of  1875,  ch.  871, 
§  49),  an  individual  might  advertise  and  do  business  as  a  savings  bank  unless 
he  were  an  "individual  banker"  who  had  availed  himself  of  the  statutes 
so  as  to  be  authorized  to  do  a  banking  business.  People  v.  Doty,  80  N.  Y. 
226. 

TRUST  COMPANY. — This  section  does  not  prevent  a  trust  company  from 
transacting  its  business  on  the  general  plan  of  a  savings  bank,  so  long  as 
it  does  not  hold  itself  out  as  a  savings  bank  so  as  to  deceive  the  public 
People  V.  Binghamton  Trust  Co.,  139  N.  Y.  IS^,  aff'g  65  Hun  384. 

It  is  a  violation  of  this  section  for  a  bank  to  print  on  the  back  of  its  pass 
book  "  advertising  literature  "  using  the  words  '*  oank  "  and  "  small  savings." 
Atty.-Gen.  May  12,  1917. 
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NATIONAL  BANKs^. —  OpinionB  that  the  prohibitions  of  this  section  apply 
to  national  banks  doing  business  in  the  state.  Atty.-Gen.  Rep.  (1907)  473; 
AUy.-Gen.  Rep.  (1909)   382. 

SCHOOL  SAVINGS  BANKS.— The  provisions  of  this  section  relating  to 
the  system  of  school  savings  banks  were  added  after  an  opinion  of  the 
Attorney-General  that  such  a  system  was  illegal.  Atty.-Gen.  Rep.  (1903) 
4^2. 

§  280.  Beduction  of  liability  to  depositors. 

Whenever  the  losses  of  any  savings  bank  resulting  from  a  de- 
preciation in  the  value  of  its  securities  or  otherwise  exceeds  its 
undivided  earnings  and  guaranty  fund  so  that  the  estimated  value 
of  its  assets  is  less  than  the  total  amount  due  its  depositors,  the 
supreme  court  may  upon  the  petition  of  the  savings  bank,  ap- 
proved by  the  superintendent  of  banks,  order  a  reduction  of  the 
liability  to  each  depositor  therein  so  as  to  divide  the  loss  equitably 
among  its  depositors.  If  thereafter  the  savings  bank  shall  realize 
from  such  assets  a  greater  amount  than  was  fixed  in  the  order  of 
reduction,  such  excess  shall  be  divided  among  the  depositors  whose 
accounts  were  reduced,  but  to  the  extent  of  such  reduction  only. 

Source. —  New.  The  Bection  is  based  on  the  case  of  People  v.  Ulster  County 
Sav.  Bank,  64  Hun  434,  affirmed  in  133  N.  Y.  G89,  on  opinion  below,  and 
upon  Laws  of  1882,  ch.  409,  §  278,  since  repealed. 

CROSS-REFERENCES.— For  similar  provision  as  to  savings  and  loan 
associations,  see  §  404;  as  to  credit  unions,  see  §  462. 

§  281.  Charters  of  all  savings  banks  conformed  to  this  article. 

The  powers,  privileges  and  duties,  and  all  restrictions,  hereto- 
fore or  hereafter  conferred  or  imposed  upon  any  savings  bank  by 
whatever  name  known,  by  its  charter  or  act  of  incorporation,  are 
hereby  abridged,  enlarged  or  modified,  as  each  particular  case 
may  require,  in  such  manner  that  every  such  charter  or  act  of 
incorporation  shall  be  made-  to  conform  to  the  provisions  of  this 
article  and  to  such  amendments  thereof  as  may  be  hereafter  made. 
Every  such.savings  bank  shall  possess  the  powers,  rights  and  privi- 
leges, and  be  subject  to  the  duties,  restrictions  and  liabilities,  con- 
ferred and  imposed  by  this  article,  notwithstanding  anything  to 
the  contrary  in  their  respective  charters  or  acts  of  incorporation. 
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The  legality  of  investments  heretofore  made,  or  of  transactions 
heretofore  had,  by  any  such  savings  bank,  shall  not  be  affected  by 
the  provisions  of  this  article,  nor  shall  the  provisions  of  this 
chapter  require  the  change  of  investments  for  those  named  in 
this  article,  except  as  the  same  can  be  done  gradually  by  the 
sale  or  redemption  of  securities  in  such  manner  as  to  prevent  lofls 
or  embarrassment  in  the  business  of  such  savings  bank,  or  un- 
necessary loss  or  injury  to  the  borrowers  on  such  securities. 

Source.— Former  §  161. 

Const.  Art.  VIII,  §  4,  requires  that  the  legislature  shall  by  general  law 
conform  all  charters  of  saving  banks,  or  institutions  for  savings,  to  a  uni- 
formity of  powers,  rights  and  liabilities. 
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ABTICLE  VII. 
Inyestment  Companiei. 

Section 290.  Incorporation;  organization  certificate. 

291.  When  corporate  existence  begins;  conditions  precedent  to  com- 

mencing buainesa. 

292.  Deposit  of  securities  with  superintendent. 

293.  General  powers. 

294.  Restrictions  on  powers. 

295.  Restrictions  as  to  entries  in  books. 

296.  Change  of  location. 

297.  Communications  from  banking  department. 

298.  Reports  to  superintendent. 

299.  Liability  for  assessments  by  superintendent. 

300.  Preservation  of  records. 

301.  Restrictions  on  officers,  directors  and  employees. 

302.  Prohibition  against  encroachments  on  powers. 

303.  Conditions  to  be  complied  with  by  foreign  corporations. 

304.  When  foreign  corporation  may  transact  business  in  state. 

305.  Rights  and  privileges  under  license. 

306.  Deposit  of  securities  by  foreign  corporation. 

307.  Foreign  corporations  to  submit  names  of  agents  in  state. 

308.  Effect  of  revocation  of  license 

309.  Reincorporation  of  certain  business  corporations. 

§  890.  Incorporation;  organization  certifloate;  amount  of  capital 
stock. 

When  authorized  by  the  superintendent  of  banks,  as  provided  by 
section  twenty-three  of  this  chapter,  five  or  more  persons  may 
form  a  corporation  to  be  known  as  an  investment  company.  Such 
persons  shall  subscribe  and  acknowledge  and  submit  to  the  super- 
intendent of  banks  at  his  office  an  organization  certificate  in  dupli- 
cate which  shall  specifically  state: 

1.  The  name  by  which  the  investment  company  is  to  be  known. 

2.  The  place  where  its  business  is  to  be  transacted. 

3.  That  the  investment  company  is,  or  is  not,  being  organized 
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for  the  jt)iirpose  of  exercising  the  powers  set  forth  in  subdivisions 
four  and  five  of  section  two  hundred  and  ninely-three  of  this 
chapter. 

4.  The  amount  of  its  capital  stock  and  the  number  of  shares  into 
which  such  capital  stock  shall  be  divided,  which  capital  stock  shall 
amount  to  not  less  than  one  hundred  thousand  dollars,  except  that, 
if  such  investment  company  is  being  organized  for  the  purpose 
of  exercising  the  powers  conferred  by  subdivisions  four  and  five 
of  section  two  hundred  and  ninety-three  of  this  chapter,  it  may 
have  a  capital  stock  of  not  less  than  twenty-five  thousand  dollars 
if  the  place  where  its  business  is  to  be  transacted  is  a  city  or  vil- 
lage the  population  of  which  does  not  exceed  fifty  thousand,  and  a 
capital  stock  of  not  less  than  fifty  thousand  dollars  if  the  place 
where  its  business  is  to  be  transacted  is  a  city  the  population  of 
which  exceeds  fifty  thousand  but  does  not  exceed  one  hundred 
and  fifty  thousand. 

5.  The  fuU  name,  residence  and  post-office  address  of  each  of 
the  incorporators  and  the  number  of  shares  subscribed  for  by  each. 

6.  The  term  of  its  existence,  which  may  be  perpetual 

7.  The  number  of  its  directors,  which  shall  not  be  less  than  five, 
and  the  names  and  addresses  of  the  incorporators  who  shall  be  its 
directors  until  the  first  annual  meeting  of  stockholders. 

Such  certificate  may  provide  for  the  manner  in  which  the  stock 
of  the  corporation  may  be  transferred  and  for  the  number  of 
directors  necessary  to  constitute  a  quorum. 

Source. —  Former  8  280.  This  article  has  been  revised  as  to  form  so  as  to 
conform  in  general  arrangement  to  the  other  articles  of  this  chapter,  but 
few  substantive  changes  have  been  inserted.  The  commission  deemed  it  ad- 
visable not  to  recommend  revisions  of  substance  until  the  Court  of  Appeals 
diould  have  rendered  its  decision  in  the  case  of  Jacobs  v.  Monaton  Realty 
Inv.  Corp.  (80  Misc.  649,  160  App.  Div.  449),  determining  the  extent  to 
which  certain  corporations  heretofore  formed  under  the  Business  Corporations 
Law  are  infringing  upon  the  powers  granted  to  corporations  under  this  article. 
The  decision  of  the  Court  of  Appeals  in  that  case  is  reported  in  21fi  N.  Y.  46. 

Amended  by  L.  1917,  chap.  227.    In  effect  April  20,  1917. 
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0BX)S6-REF£RENC£S.— Definition  of  "investment  company/'  see  §  2. 

Powers  and  duties  of  superintendent  with  respect  to  incorporation,  see 
H  21-24. 

Similar  proviBions  as  to  other  persons  and  corporations  seeking  to  engage 
in  business  under  the  Banking  Law,  see  §  100  and  cross-references  there  given. 

As  to  qualifications  of  incorporators,  see  Gen.  Corp.  Law,  $  4,  post;  cor> 
porate  names,  id.,  {  6,  post;  amended  and  supplemental  certificates,  id.,  §  7, 
post;  extension  of  corporate  existence,  id.,  }  37,  post. 

As  to  transfer  of  stock,  see  Stock  Corp.  Law,  |  60  et  seq.,  poet. 

§  291.  When  corporate  ezistenoe  begins;  conditions  precedent  to 
commencing  bnsinees. 

When  the  superintendent  shall  have  endorsed  his  approval  on 
the  organization  certificate,  as  provided  by  section  twenty-three  of 
this  chapter^  the  corporate  existence  of  the  investment  company 
shall  begin  and  it  shall  then  have  power  to  elect  officers  and  trans- 
act such  other  business  as  relates  to  its  organization.  But  it  shall 
transact  no  other  business  until : 

1.  All  of  its  capital  stock  shall  have  been  fully  paid  in  cash  and 
•  «a  affidavit  stating  that  it  has  been  so  paid,  subscribed  and  sworn 
to  by  its  two  principal  officers,  shall  have  been  filed  in  the  clerk's 
office  of  the  county  in  which  its  place  of  business  is  located,  and  a 
certified  copy  thereof  in  the  office  of  the  superintendent; 

2.  It  shall  have  made  the  deposit  with  the  superintendent  re- 
quired by  section  two  hundred  and  ninety-two  of  this  article; 

3.  The  superintendent  shall  have  duly  issued  to  it  the  authoriza- 
tion certificate  specified  in  section  twenty-four  of  this  chapter. 

Source^ —  The  provision  as  to  when  corporate  existence  shall  begin  is  new. 
The  requiranent  that  the  capital  stock  shall  have  been  fuUv  paid  in  cash 
comee  from  former  }  281.  The  requirement  of  an  affidavit  that  it  has  been 
so  paia  is  derived  from  former  {  ^3.  The  requirement  aa  to  the  deposit  of 
securities  widi  the  superintendent  is  derived  from  former  (281.  That  relating 
to  the  authorization  certificate  comes  from  former  8  32. 

CROSS-REFERENCES. — Similar  provisions  as  to  other  persons  and  cor- 
porations engaging  in  business  under  the  Banking  Law,  see  §  103  and  cross- 
references  t£re  g^ven. 

Forfeiture  of  corporate  rights  by  not  commencing  business,  see  S  485. 

§  202.  Deposit  of  secorities  with  the  snperintendent. 

Every  investment  company  shall,  until  an  order  of  the  supreme 
court  is  obtained  declaring  its  business  closed,  keep  on  deposit  with 
the  superintendent  of  banks  as  a  pledge  of  good  faith  and  as  a 
guaranty  of  compliance  with  the  provisions  of  this  chapter,  interest 
bearing  stocks  or  bonds  of  this  state  or  of  the  United  States  to  the 
amount  of  one  thousand  dollars,  which  shall  be  registered  in  the 
name  of  the  superintendent  of  banks  of  the  state  of  New  York 
in  trust  for  such  investment  company.    The  investment  company. 
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so  long  as  it  shall  continue  solvent  and  comply  with  the  laws  of  the 
state,  may  be  permitted  by  the  superintendent  to  collect  the  inter- 
est on  the  securities  so  deposited,  and  from  time  to  time  to 
exchange  such  securities  for  others  as  provided  by  section  thirty- 
five  of  this  chapter,  and  may  examine  and  compare  such  securities 
as  provided  by  section  thirty-six  of  this  chapter. 

Source^— Pormer  i  281. 

OROSS-REiFERENCES. —  Powers  and  duties  ci  superintendent  with  reg^ard 
to  securities  deposited  with  him,  see  M  3^-37. 

Deposit  of  securitiee  hy  other  persons  and  cwporationa  subject  to  the  Bank- 
ing Lafw,  tee  {  105  and  croes-referenoes  there  given. 

§  293.  Cteaeral  powers. 

In  addition  to  the  powers  conferred  by  the  general  and  stock 
corporation  laws,  an  investment  company  shall,  subject  to  the 
restrictions  and  limitations  contained  in  this  article,  have  the 
following  powers: 

1.  To  sell,  offer  for  sale  or  n^otiate  bonds  or  notes  secured  by 
deed  of  trust  or  mortgages  on  real  property  situated  in  this  state 
or  outside  of  this  state,  or  choses  in  action  owned,  issued,  nego- 
tiated or  guaranteed  by  it;  to  advance  money  upon  the  security 
of  such  bonds,  notes  or  choees  in  action ;  to  purchase  or  otherwise 
acquire  such  bonds,  notes  or  choses  in  action  and  to  pledge  them 
to  secure  the  payment  of  collateral  trust  bonds  or  notes ;  to  sell  or 
otherwise  negotiate  such  collateral  trust  bonds  or  notes. 

1-a.  To  accept  bills  of  exchange  or  draft  drawn  upon  it  pay- 
able on  demand  or  on  time  not  exceeding  one  year  from  the  date 
of  acceptance;  to  issue  letters  of  credit  authorizing  the  holders 
thereof  to  draw  drafts  upon  it  at  sight  or  on  time  not  exceeding 
one  year  from  the  date  of  any  such  letter  of  credit ;  to  discount 
bills  of  exchange,  drafts,  notes,  acceptances,  or  other  choses  in 
action;  to  buy  and  sell  coin,  bullion  and  exchange;  to  issue,  at 
any  branch  office  authorized  by  the  superintendent  of  banks  pursu- 
ant to  section  fifty-one  of  this  chapter  and  established  in  a  country 
or  province  of  Asia  in  which  the  principal  local  currency  consists 
of  silver  coin  or  bullion,  notes  payable  in  the  local  currency  to 
bearer  on  demand  without  interest;  provided,  however,  that  the 
total  amount  of  such  notes  issued  by  any  such  investment  company 
and  outstanding  at  any  one  time  shall  not  exceed  twice  the  paid-in 
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capital  of  such  mvestment  company  and  that  there  shall  be  kept 
on  band  at  each  branch  oflSce  where  such  notes  are  issued  a  reserve 
in  silver  bullion  or  in  the  local  silver  coin  of  at  least  fifty  per 
centum  of  the  notes  so  issued  at  such  branch  office. 

2.  To  receive  money  or  property  in  instalments  or  otherwise 
from  any  person  or  persons,  with  or  without  an  allowance  of 
interest  upon  such  instalments;  to  enter  into  any  contract  or 
undertaking  with  such  persons  for  the  withdrawal  of  such  mon^ 
or  property,  at  any  time,  with  an  increase  thereof,  or  for  the 
payment  to  them  or  to  any  person  of  any  sum  of  money  at  any 
time,  either  fixed  or  uncertain. 

3.  To  engage  in  the  business  of  receiving  deposits,  provided 
that  it  shall  not  engage  in  such  business  in  this  state  until  it  shall 
have  first  made  such  deposit  of  securities  with  the  superintendent 
of  banks  as  is  required  of  trust  companies  by  section  one  hundred 
and  eighty-four  of  this  chapter. 

4.  To  deduct  interest  in  advance  on  loans  at  the  rate  of  six 
per  centum  per  annum  provided  such  loans  are  secured  by  assign- 
ments of  choses  in  action  or  other  evidences  of  indebtedness  issued 
by  it  and  to  be  paid  for  in  uniform  monthly  or  weekly  instalments. 
To  charge  for  a  loan  exceeding  fifty  dollars  made  pursuant  to  this 
subdivision  one  dollar  for  each  fifty  dollars  or  fraction  thereof 
loaned  for  expenses  including  any  examination  or  investigation 
of  the  character  and  circumstances  of  the  borrower,  co-maker  or 
surety,  and  the  drawing  and  taking  the  acknowledgment  of  neces- 
sary papers,  or  other  expenses  incurred  in  making  the  loan ;  pro- 
vided, that  no  fee  collected  hereunder  shall  exceed  five  dollars; 
and  provided  that  for  a  loan  exceeding  two  hundred  and  fifty 
dollars,  one  per  centum  additional  of  the  amount  loaned  in  excess 
of  two  hundred  and  fifty  dollars  may  be  charged  for  such  expenses, 
not  exceeding  a  total  fee  of  twenty  dollars.  If  any  such  loan 
made  pursuant  to  this  subdivision  is  fifty  dollars  or  less,  such 
charge  shall  not  be  more  than  one  dollar.  Whenever  an  additional 
loan  ^hall  be  made  to  anyone  borrowing  within  three  months  of 
the  date  of  a  previous  loan,  no  further  charge  for  examination, 
investigation,  drawing  of  necessary  papers  and  taking  acknowl- 
edgments, shall  be  made  against  him  under  any  pretext  whatever. 
'No  such  charge  shall  be  collected  unless  a  loau  shall  have  been 
made  as  the  result  of  such  examination  or  investigation. 

5.  To  impose  a  fine  of  five  cents  for  each  default  in  tiie  pay- 
ment of  one  dollar  or  a  fraction  thereof  at  the  time  any  periodical 
instalment  upon  a  certificate  assigned  as  collateral  security  for 
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the  payment  of  a  loan  made  pursuant  to  subdivision  four  of  this 
section  becomes  due,  provided,  however,  that  such  fines  shall  not 
be  cumulative;  that  the  aggregate  of  such  fines  collected  in  con- 
nection with  any  such  loan  of  fifty  dollars  or  less  or  any  renewal 
thereof  shall  not  exceed  fifty  cents,  and  that  the  aggregate  of  such 
fines  collected  in  connection  with  any  such  loan  of  more  than  fifty 
dollars,  or  any  renewal  thereof,  shall  not  exceed  one  per  centum  of 
such  loan  and  shall  in  no  event  exceed  five  dollars. 

6.  To  establish  branches  pursuant  to  section  fifty-one  of  this 
chapter. 

Scarce. —  Former  8  282.  The  substance  of  subdivisions  3  and  4  was  added 
as  a  new  paragraph  to  former  S  282  by  chapter  ei2S,  Laws  of  1913,  for  the 
purpose  of  legalizing  the  Morris  general  plan  of  industrial  savings  and  loans. 
Subdivision  5  is  new,  and  was  inserted  for  the  piirpose  of  permitting  branches 
to  be  established  under  the  Morris  plan. 

Subd.  1  amended  by  L.  1916,  chap.  247.    In  effect  April  17,  1916. 

Subd.    1-a  amended  h^  L.  1921,  ch.  49.    In  effect  March  9,  1921. 

Subd.  3  amended  by  L.  1918,  chap.  98.     In  effect  March  27,  1918. 

Subd.  4  amended,  subd.  6  added  and  subd.  6  made  subd.  6  by  L.  1915,  chap. 
139.    in  effect  March  30,  1915. 

Subd.  5  amended  by  L.  1917,  chap.  228,  and  L.  1920,  chap.  721.  In  effect 
April  20,  1917. 

CROSS-REFERENCES. —  Powers  of  other  corporations  organiied  under  the 
Banking  Law,  see  i  106  and  cross-references  there  given. 

Prohibition  againat  encroachments  on  powers,  see  S  302. 

General-powers  of  corporations,  see  Gen.  Corp.  Law,  §>$  10,  11 ;  aA  to  acquisi- 
tion of  real  property,  id.,  §S  13,  14. 

CORPORATIONS  NOT  ORGANIZED  UNDER  BANKING  LAW.— A  real 
estate  company  organized  under  the  Business  Corporations  Law  caxmot  exer- 
cise the  powers  conferred  by  this  section.    Atty.-Uen.  Rep.  (.1906)  &13w 

A  corporation  organized  under  the  Business  Corporations  Laws  cannot  en- 
gage in  the  business  of  issuing  collateral  trust  income  bonds  secured  by  real 
Sroperty  the  title  of  which  is  in  a  trustee  under  a  trust  agreement.  Atty.- 
en.  Rep.  (1812),  vol.  2,  p.  188. 

A  corporation  organized  under  the  General  Corporation  Law  or  the  Stock 
Corporation  (Law  cannot  exercise  the  powers  of  an  investment  company. 
Atty.-Gen.  Rep.  (1910)  851. 

The  superintendent  should  not  license  a  foreign  corporation  which  has  the 
power  both  to  do  a  banking  and  trust  company  Dusiness  and  also  to  act  as  a 
real  estate  company.    Atty.-Gen.  Rep.,  February  8,  1915. 

Corporations,  foreign  and  domestic,  selling  bonds  secured  by  mortgages  on 
real  property  situated  in  this  State  or  outside  of  this  State  are  investment 
companies  and  bound  to  comply  with  the  Banking  Law.  Atty.-Gen.  Rep., 
AprU  14,  1916. 

Where  a  corporation  oreanized  under  the  Business  Corporations  Law  re- 
ceived annual  payments  of  money  for  which  it  issued  certificates  whereby  it 
agreed  do  repay  the  holder  a  specified  sum  at  the  end  of  ten  years,  it  was  held 
that,  in  the  absence  of  any  showing  that  such  moneys  were  not  borrowed  for 
a  lawful  purpose  of  the  corporation,  this  did  not  constitute  a  transaction  of 
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bmiiiess  €m  an  inrestment  company  in  violation  of  the  Banking  Law.    Jacobs 
V.  Monaton  KeaHy  Iny.  Corp.,  212  N.  Y.  48,  reversing  160  App.  Div.  449. 

InreBtment  companies  may  establish  branches  pursuant  to  §  51,  outside  of 
the  city  in  which  their  main  office  m-ay  be  located,  if  authorized  by  the 
Superintendent.    Atty.-Gen.  Rep.  Dec.  15,  1920. 

DISCRETION  TO  REFUSE  CERTIFICATE.— Opinion  that  the  superin- 
tendent has  discretion  to  refuse  an  authorization  certificate  where  there  is  an 
avowed  purpose  on  the  part  of  the  corporation  to  do  a  second  mortgage 
business.    Atty.-Oen.  Rep.  (1910)  851. 

Investment  companies  have  no  power  to  discount  and  cannot  discount  the 
accounts  of  merchants  upon  terms  of  credit  from  ten  to  sixty  days.  Attv. 
Gen.,  May  2,  1917. 

§  294.  BeBtrictions  on  powers  of  inTestiiient  companies. 

An  investment  company  shall  not 

1.  Exercise  the  powers  conferred  by  subdivision  one-a  of  sec- 
tion two  hundred  and  ninety-three  of  this  chapter,  unless  it  shall 
have  a  paid  up  capital  stock  of  at  least  two  million  dollars;  exer- 
cise, within  this  state,  the  powers  conferred  by  both  subdivisions 
one-a  and  three  of  section  two  hundred  and  ninety-three  of  this 
chapter,  or  exercise  the  powers  conferred  by  both  subdivisions 
three  and  four  or  by  both  subdivisions  one-a  and  four  of  section 
two  hundred  and  ninety-three  of  this  article. 

2.  Hold  at  one  time  the  obligations  of  one  person  for  more 
than  five  thousand  dollars,  secured  by  assignments  of  choses  in 
actions  or  other  evidences  of  indebtedness  issued  by  it  and  to  be 
paid  for  in  uniform  monthly  or  weekly  instalments, 

3.  Make  any  loan  under  the  provisions  of  subdivision  four  of 
section  two  hundred  and  ninety-three  of  this  article  for  a  longer 
period  than  one  year  from  the  date  thereof. 

4.  Deposit  any  of  its  funds  with  any  other  moneyed  corpora- 
tions unless  such  "Other  corporation  has  been  designated  as  such 
depositary  by  a  vote  of  a  majority  of  the  directors  of  the  invest- 
ment company,  exclusive  of  any  director  who  is  an  officer,  director 
or  trustee  of  the  depositary  so  designated ;  provided,  however,  that 
this  limitation  shall  not  apply  to  the  deposit  of  funds  by  an 
investment  company  with  another  moneyed  corporation,  which 
owns  all  or  a  majority  of  the  capital  stock  of  such  investment 
company. 

5.  Be  the  holder  of  any  shares  of  its  own  capital  stock  unless 
such  stock  shall  have  been  taken  to  prevent  loss  upon  a  debt 
previously  contracted  in  good  faith,  and  stock  so  acquired  shall, 
within  six  months  from  the  time  of  its  acquisition,  be  sold  or 
disposed  of  at  public  or  private  sale;  nor  shall  it,  either  directly 
or  indirectly,  make  any  discount  to  any  person  for  the  purpose 
of  enabling  him  to  pay  for  or  hold  shares  of  its  stock  either 
subscribed  for  or  purchased  by  him.     Any  investment  company 
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making  any  such  discount  shall  forfeit  to  the  people  of  the  state 
twice  the  amount  of  such  discount. 

Source. —  SutxHvisions  1,  2  and  3  are  derived  from  former  $  282.  Sab- 
division  4  is  from  former  S  21,  subd.  5.  Subdivision  ^  is  from  former  J  27, 
subd.  9. 

Amended  by  L.  1917,  cbap.  591.    In  effect  May  21,  1917. 

Subd.  1  amended  by  L.  1918,  cb.  98.    In  effect  March  27  1918. 

Subd.  4  amended  by  L.  1919,  ch.  271.    In  effect  May  3, 1919. 

CKOSS-REFERENCES.— Similar  provisions  as  to  deposit  of  funds  of  other 
corporations  subject  to  the  Banking  Law,  see  {  111  and  cross-refer^ices  there 
given. 

Similar  provisions  as  to  acquisition  by  other  corporations  of  their  own 
stock,  see  §§  108,  190. 

ILIEN  ON  STOCK  FOR  STOCKHOLDER'S  IOT)EBTEDNESS.— Subdivi- 
sion 5  of  this  section  does  not  affect  the  right  of  the  corporation  iinder 
Stock  Corp.  Law,  §  51,  post,  to  refuse  to  allow  a  transfer  of  stock  by  a  stock- 
holder indebted  to  the  corporation.  Strahmann  v.  Yorkville  Bank,  148  App. 
Div.  8,  aff'd  210  N.  Y.  536. 

PURCHASE  OF  OWN  STOCK.— Under  g  496  the  corporation  can  purchase 
the  stock  of  dissenting  stockholders  in  case  of  meiger. 

§ .  296.  Bestriotioiui  as  to  entries  in  books. 

1.  1^0  investment  company  shall  by  any  system  of  accounting 
or  any  device  of  bookkeeping,  directly  or  indirectly  enter  any  of 
its  assets  upon  its  books  in  the  name  of  any  other  individual, 
partnership,  unincorporated  association  or  corporation,  or  under 
any  title  or  designation  that  is  not  truly  descriptive  thereof, 

2.  Every  investment  company  shall  conform  its  methods  of 
keeping  its  books  and  records  to  such  order  in  respect  thereto 
as  shall  have  been  made  and  promulgated  by  the  superintendent 
pursuant  to  section  fifty-six  of  this  chapter.  Any  investment 
company  that  refuses  or  neglects  to  obey  such' order  shall  be  sub- 
ject to  a  penalty  of  one  hundred  dollars  for  each  day  it  so  re- 
fuses or  neglects. 

Source.— Subdivision  1  is  new.    i^bdivision  2  comes  from  former  J  8. 
CROSS-REFERENCES. —  Similar  provisions  as  to  other  corporations  sub- 
ject to  the  Banking  Law,  see  §  109  and  cross-references  there  given. 

§  296.  Change  of  location. 

Any  investment  company  may  make  a  written  application  to 
the  superintendent  of  banks  for  leave  to  change  its  place  of  busi- 
ness to  another  place  in  the  same  county.  The  application  shall 
state  the  reasons  for  such  proposed  change,  and  shall  be  signed 
and  acknowledged  by  a  majority  of  its  board  of  directors  and 
accompanied  by  the  written  assent  thereto  of  stockholders  owning 
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at  least  two-thirds  in  amount  of  its  stock.  If  the  proposed  place 
of  business  is  within  the  limits  of  the  village,  borough  or  city,  if 
in  a  city  not  divided  into  boroughs,  in  which  the  principal  place 
of  business  of  the  investment  company  is  located,  such  change  may 
be  Inade  upon  the  written  aj)proval  of  the  superintendent;  if 
beyond  such  limits,  notice  of  intention  to  make  such  application, 
signed  by  the  two  principal  officers  in  charge  of  its  affairs  shall 
be  published  once  a  week  for  two  successive  weeks  immediately 
preceding  such  application  in  a  newspaper  published  in  the  city 
of  Albany  in  which  notices  by  state  officers  are  required  by  law 
to  be  published,  and  in  a  newspaper  to  be  designated  by  the  super- 
intendent, published  in  the  county  in  which  the  place  of  business 
of  such  investment  company  is  located.  If  the  superintendent 
shall  grant  his  certificate  authorizing  the  change  of  location,  as 
provided  in  section  fifty  of  this  chapter,  the  investment  company 
shall  cause  such  certificate  to  b^  published  once  in  each  week 
for  two  successive  weeks  in  the  newspapers  in  which  the  notice 
of  application  was  published.  When  the  requirements  of  this 
section  shall  have  been  fully  complied  with,  the  investment  com- 
pany may,  upon  or  after  the  day  specified  in  the  certificate,  remove 
its  property  and  effects  to  the  location  designated  therein,  and 
thereafter  its  principal  place  of  business  shall  be  the  location  so 
specified ;  and  it  shall  have  all  the  rights  and  powers  in  such  new 
location  which  it  possessed  at  its  former  location. 

Source. —  Former  S  31.  This  section  is  identical  with  §  119  relating  to 
banks.    See  the  annotations  to  the  latter  section. 

§  297.  Communications  from  banking  department  must  be  submitted 
to  directors  and  noted  in  minutes. 

Each  official  communication  directed  by  the  superintendent  of 
banks  or  one  of  his  deputies  to  an  investment  company  or  to  any 
officer  thereof,  relating  to  an  examination  or  investigation  con- 
ducted by  the  banking  department  or  containing  suggestions  or 
recommendations  as  to  the  conduct  of  the  business  of  the  invest- 
ment company,  shall  be  submitted,  by  the  officer  receiving  it,  to 
the  board  of  directors  at  the  next  meeting  of  such  board,  and 
duly  noted  in  the  minutes  of  the  meetings  of  such  board. 

Source. —  Former  §  41.  The  section  is  identical  with  {  132  relating  to 
^anks.    See  the  annotations  to  the  latter  section. 
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§  2B8.   Keportt  to  superintendent;  penalty  for  failure  to  make. 

On  OP  before  the  first  day  of  February  in  eacb  year,  every 
inveBtment  company  and  every  foreign  corporation  licensed  by  the 
superintendent  to  transact  the  business  of  an  investment  company 
in  this  state,  shall  make  a  vmtten  report  to  the  superintendent  of 
banks  which  diall  contain  a  statement  of  its  condition  on  the 
morning  of  the  first  day  of  January  in  said  year  and  shall  be  in 
the  form  and  contain  the  matters  prescribed  by  the  superintendent 
The  superintendent  may,  however,  in  his  discretion  accept  from 
an  investment  company  which  has  branches  in  a  foreign  country 
or  countries  a  report  containing  a  statement  of  its  condition 
as  of  a  date  not  later  than  the  first  day  of  January  and  not 
earlier  than  the  first  day  of  November  in  the  preceding  year. 
Every  such  report  shall  be  verified  by  the  oaths  of  the  two  principal 
officers  in  charge  of  the  afFairs  of  the  investment  company  pr  for- 
eign corporation  at  tihie  time  of  such  verification,  which  diall 
state  that  the  report  is  true  and  correct  in  all  respects  to  the  best 
of  the  knowledge  and  belief  of  the  persons  verifying  it,  and  that 
the  usual  business  of  the  investment  company  or  foreign  corpo- 
ration has  been  transacted  at  tibe  location  required  by  this  article 
and  not  elsewhere. 

Every  such  investment  company  and  foreign  corporation  shall 
also  make  such  other  special  reports  to  the  superintendent  as  he 
may  from  time  to  time  require,  which  shall  be  in  sucfh  form  and 
filed  at  such  date  as  may  be  prescribed  by  the  superintendent  and 
shall,  if  required  by  him,  be  verified  in  such  manner  ss  he  may 
prescribe. 

If  any  such  investment  company  or  foreign  corporation  shall 
fail  to  make  any  report  required  by  this  section  on  or  before  the 
day  designated  for  the  making  thereof,  or  shall  fail  to  include 
therein  any  matter  required  by  the  superintendent,  it  shall  forfeit 
to  the  people  of  the  state  the  sum  of  ten  dollars  for  every  day  that 
such  report  shall  be  delayed  or  withheld,  and  for  every  day  that 
it  shall  fail  to  report  any  such  omitted  matter,  unless  the  time 
therefor  shall  have  been  extended  by  the  superintendent  as  pro- 
vided by  section  forty-nine  of  this  chapter. 

Source.— Former  ((  21,  284. 

Am'd  by  L.  1920,  cliap.  720.    In  effect  May  11,  1920. 

CROS9-RBFBRENOES. —  Powers  and  duties  of  superintendent  with  regard 
to  reports,  see  H  42,  43. 

Eeports  of  otber  persons  and  corporations  doing  business  under  the  Bank- 
ing Law,  see  {  133  and  cross-references  there  given. 
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§  299.  Liability  of  inyestment  company  for  asiessments  by  superin- 
tendent. 
When  the  superintendent,  pursuant  to  the  powers  conferred 
on  him  by  article  two  of  this  chapter,  shall  have  levied  any  assess- 
ment upon  any  investment  company  and  shall  have  duly  notified 
such  investment  company  of  the  amount  thereof,  the  amount  so 
assessed  shall  become  a  liability  of  and  shall  be  paid  by  such  in- 
vestment company  to  the  superintendent. 

Source.—  New.    This  section  is  identical  with  |  135  relating  to  banks.  See 
the  annotations  to  that  section. 

S  300.  Preservation  of  records  of  investment  company. 

Every  investment  company  shall  preserve  all  its  records  of  final 
entry,  including  cards  used  under  the  card  system  and  deposit 
tickets,  for  a  period  of  at  least  six  years  from  the  date  of  ma^ng 
the  same  or  from  the  date  of  the  last  entry  thereon. 

Source. —  New.    This  section  is  identical  with  }  136  relating  to  banks.    See 
the  annotations  to  that  section. 

§  301.  Bestrictions  on  officers,  directors  and  other  employees. 

No  officer,  director,  clerk  or  other  employee  of  any  investment 
company,  and  no  person  in  any  way  interested  or  concerned  in  the 
management  of  its  affairs,  shall  as  individuals  discount,  or  directly 
or  indirectly,  make  any  loan  upon  any  note  or  other  evidence  of 
debt,  which  he  shall  know  to  have  been  offered  for  discount  to  such 
corporation,  and  to  have  been  refused.  Every  person  violating 
the  provisions  of  this  subdivision,  shall,  for  each  offense,  forfeit 
to  the  people  of  the  state  twice  the  amount  of  the  loan  whidi  he 
shall  have  mada 

No  officer,  director,  clerk  or  other  employee  of  any  investment 
company  shall  borrow,  directly  or  indirectly,  from  sack  investment 
company  any  sum  of  money  without  the  written  approval  of  a 
majority  of  the  board  of  directors  thereof  filed  in  the  office  of  the 
investment  company  or  embodied  in  a  resolution  adopted  by  a 
majority  vote  of  such  board  exclusive  of  the  director  to  whom  the 
loan  is  made.  If  an  officer,  director,  clerk  or  other  employee  of 
any  investment  company  shall  own  or  control  a  majority  of  the 
stock  of  any  other  corporation  a  loan  to  that  corporation  shall  be 
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considered  for  the  purpose  of  this  subdivision  as  a  loan  to  such 
officer,  director,  clerk  or  other  employee.  Every  person  violating 
this  provision  shall,  for  each  offense,  forfeit  to  the  people  of  the 
state  twice  the  amount  which  he  shall  have  borrowed. 

Source. —  The  first  paragraph  is  from  former  §  27,  subd.  6,  the  second  from 
former   §   27,   subd.   7. 

CROSS-REFERENCES. —  Similar  provisions  as  to  otlier  corporations  sub- 
ject to  the  Banking  Law,  see  §  139  and  the  annotations  thereto. 

§  302.  Prohibition  ag^ainst  encroachments  on  certain  powers  of  in- 
vestment  companies. 

No  person  shall  act  in  this  state  as  the  representative  of  any 
foreign  corporation  in  transacting  the  business  described  in  this 
chapter  as  the  business  of  an  investment  company  unless  such 
corporation  shall  have  complied  with  the  provisions  of  this  article 
relating  to  such  corporations. 

Source.— Former  §  286. 

CROSS-REFERENCES. —  Prohibition  against  encroachments  on  powers  of 
banks,  see  §  140;  of  trust  companies,  see  §  223. 

Criminal  liability  for  acting  for  unauthorized  foreign  corporation,  see  Penal 
Law,  §  663.  post. 

§  303<  Conditions  to  be  complied  with  by  foreign  corporation  apply- 
ing for  license. 

Every  foreign  corporation  before  being  licensed  by  the  super- 
intendent of  banks  to  transact  in  this  state  the  business  of  an  in- 
vestment company,  or  any  part  thereof,  and  annually  thereafter 
during  the  month  of  November  shall  subscribe  and  acknowledge 
and  submit  to  the  superintendent  of  banks  at  his  office,  an  applica- 
tion certificate  in  duplicate,  which  shall  specifically  state : 

1.  The  name  of  such  foreign  corporation. 

2.  The  place  where  its  business  is  to  be  transacted  in  this  state. 

3.  The  amount  of  its  capital  stock  actually  paid  in  cash  and  the 
amoimt  subscribed  for  and  impaid. 

4.  A  complete  and  detailed  statement  of  its  financial  condition 
as  of  a  date  within  sixty  days  prior  to  the  date  of  such  applica- 
tion certificate. 

At  the  time  such  application  certificate  is  first  submitted  to  the 
superintendent,  such  corporation  shall  also  submit  a  duly  au- 
thenticated copy  of  its  charter. 
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Source. —  Fonner  |  284.  The  limitation  of  time  as  of  which  its  financial 
statement  is  made  up  is  new.  Requirement  that  authenticated  copy  of  charter 
be  submitted  is  also  new. 

CROSS-REFERENCES.—  Similar  provision  as  to  foreign  banks,  see  {  144. 

§  304.  When  f  ore^^  corporation  may  transact  bxuinesi  of  an  invest- 
ment company  in  this  state. 

No  foreign  corporation  shall  transact  in  this  state  the  business 
defined  in  this  chapter  as  the  business  of  an  investment  company 
or  any  part  thereof,  unless  such  corporation  shall  have 

1.  Been  authorized  by  its  charter  to  carry  on  such  business 
and  shall  have  complied  with  the  laws  of  the  state  or  country 
under  which  it  is  incorporated ; 

3.  Made  the  deposit  with  the  superintendent  of  banks  re- 
quired by  section  three  hundred  and  six  of  this  article; 

3.  Designated  the  superintendent  of  banks,  by  an  instru- 
ment in  writing  duly  executed,  its  true  and  lawful  attorney 
upon  whom  all  process  in  any  action  or  proceeding  by  any 
residrait  of  the  state  against  it  may  be  served  with  the  same 
effect  as  if  it  were  a  domestic  corporation  and  had  been 
lawfully  served  with  process  within  the  state ; 

4.  Received  a  license  duly  issued  to  it  by  the  superin- 
tendent as  provided  in  section  twenty-seven  of  this  chapter. 

Source. —  Former  §  33.  The  provision  for  designation  of  the  superintendent 
as  attorney  to  accept  service  of  process  is  taken  from  former  §  288. 

The  provisions  of  former  §  283,  attempting  to  regulate  non-resident  indi- 
viduals in  the  same  manner  as  foreign  corporations  without  regulating  in  the 
same  manner  citizens  of  this  state,  have  been  eliminated  as  being  in  conflict 
with  the  federal  constitution.  Art.  IV,  |  2. 

CROBS-REFERENCES.— Licenses  and  renewals,  see  {  27. 

Superintendent  as  attorney  to  accept  service  of  process,  see  |  28. 

Revocation  of  license,  see  §  29. 

Similar  provision  as  to  foreign  banks,  see  f  145. 

Service  of  process  on  foreign  corporations,  see  Code  Civ.  Proc,  §  432. 

WHAT  FOREIGN  CORPORATIONS  MAY  NOT  BE  LICENSED.— A  foreign 
corporation  which  has  power  under  its  charter  to  engage  in  the  business  of  a 
bank  or  trust  company  may  not  be  licensed  to  transact  business  as  an  invest- 
ment company  in  this  state.    Op.  Atty.-Gen.,  Feb.  8,  1015. 

BRINGING  SUIT  NOT  TRANSACTING  BUSINESS.— The  mere  bringing 
of  an  action  by  a  foreign  corporation  in  courts  of  this  state  on  a  negotiable 
instrument  is  not  a  transacting  of  business  within  the  meaning  of  this  sec- 
tion. Citizens^  State  Bank  v.  Cowles,  89  App.  Div.  281,  reversed  on  other 
grounds  in  180  N.  Y.  346;  Western  Nat.  Bank  v.  Kelly,  48  Misc.  366. 


Digitized  by 


Google 


316  Banking  Law.  §§  305,  306. 

§  305.  Sighti  and  privileges  of  foreign  corporation  nnder  license. 

When  the  superintendent  shall  have  iseued  a  license  to  any  such 
foreign  corporation,  it  may  engage  in  the  business  of  an  invest- 
ment company  at  the  location  specified  in  such  license  until  the 
first  day  of  January  succeeding  the  date  of  such  license,  subject 
to  all  the  provisiims  of  article  two  of  this  chapter  relating  to 
foreign  investment  corporations  doing  bx^iness  in  this  state. 

Source.— Fonner  {  33. 

€R0SS-R£F£RE3;CES.— Powers  and  duties  of  soperintendeiit  with  regard 
to  licensing  foreign  corporations,  see  |{  27-29. 

Power  to  make  examinations,  see  |  39. 

Power  to  require  reports,  see  |  42. 

Similar  provisicm  as  to  foreign  banks,  see  |  146. 

§  306.  Deposit  of  feenrities  by  foreign  corporation  with  laperin* 
tendent. 

Every  such  foreign  corporation,  before  receiving  a  license  to 
transact  business  in  this  state,  shall  deposit  with  the  superin- 
tendent in  trust  as  security  for  the  depositors  with  and  creditors 
of  such  corporation  in  this  state,  roistered  public  stocks  or  bonds 
of  the  United  States  or  this  state  or  of  any  city,  county,  town,  vil- 
lage or  free  school  district  in  this  state  authorized  by  the  l^ia- 
lature  to  be  issued,  of  the  value  of  one  hundred  thousand  dollars. 
Such  foreign  corporation  so  long  as  it  shall  continue  solvent  and 
comply  with  the  laws  of  this  state,  may  be  permitted  by  the  super- 
intendent to  collect  the  interest  on  the  securities  so  deposited 
and  from  time  to  time  to  exchange  such  securities  for  others,  as 
provided  by  section  thirty-five  of  this  chapter,  and  may  examine 
and  compare  such  securities^  as  provided  by  section  thirty-six  of 
this  chapter. 

S«iiroe.— F<Miner  |  14. 

CRCNSS-REFERENCES.— Powers  and  duties  of  superintendent  with  regard 
to  aeearitiea,  see  |i  33-37. 

Deposit  of  securities  by  other  persons  and  corporations  subject  to  the 
Banking  Law,  see  i  105,  and  cross-references  there  given. 
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§  307.  Foreign  oorporation  to  siibmit  names  of  its  agents  in  thii  state. 

Every  foreign  corporation,  duly  licensed  by  the  superintendent, 
to  transact  in  this  state  the  business  of  an  investment  company, 
or  any  part  thereof,  shall  within  thirty  days  after  the  date  of 
such  license,  submit  to  the  superintendent  of  banks  a  statement 
verified  by  two  of  its  principal  officers,  which  shall  contain  the 
full  name  and  business  address  of  every  individual,  partnership 
or  unincorporated  association,  who  is  acting  or  whom  it  proposes 
to  have  act  as  its  agent  or  representative  in  this  state.  Whenever 
any  such  corporation  shall  engage  any  person  to  act  for  it  in  this 
state  and  the  name  and  address  of  such  person  is  not  contained 
in  such  verified  statement  submitted  to  the  superintendent,  such 
foreign  corporation  shall  forthwith  submit  to  the  superintendent 
an  amended  statement  verified  in  the  same  manner  as  the  orig- 
inal. A  violation  of  this  provision  shall  subject  such  foreign 
corporation  to  a  forfeiture  of  one  thousand  dollars  for  each  offense. 

Source,— Former  {  286.  "Verified  by  .two  of  its  principal  officers"  is  new. 
The  requirement  that  the  names  of  corporations  in  this  state  acting  as  agents 
of  foreign  investment  companies  shall  be  filed  with  the  superintendent  has  been 
eliminated,  as  a  domestic  corporation  cannot  so  act  without  complying  with 
the  proYisions  of  this  article. 

§  308.  Effect  of  revocation  by  superintendent  of  license  to  foreign 
corporation. 

Whenever  the  superintendent  shall  have  revoked  his  license 
of  any  such  foreign  corporation  and  shall  have  taken  the  action 
to  make  such  revocation  effective  specified  in  section  twenty-nine 
of  this  chapter,  all  the  rights  and  privil^es  of  such  foreign  cor- 
poration to  transact  the  business  in  this  state  of  an  investment 
company,  or  any  part  thereof,  shall  forthwith  cease  and  determine. 

Source.— -  Former  §  287. 

CROSS-REFERENCES.— Revocation  by  superintendent,  see  |  29. 

Similar  provision  as  to  foreign  banks,  see  |  146. 

§  309.  Beinoorporation  of  certain  corporations  organized  under  the 
business  corporations  law. 

Any  business  corporation  heretofore  organized  under  the  busi- 
ness corporations  law  whose  corporate  purposes  include  the  trans- 
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action  of  any  part  of  the  business  of  an  investment  company  and 
which  has  not  heretofore  sold  any  securities  issued  by  it  or 
guaranteed  any  securities  sold  by  it  or  transacted  any  business 
which  a  savings  and  loan  association  is  empowered  to  transact, 
may,  within  ninety  days  after  this  act  takes  effect,  become  an 
investment  company  under  its  former  name  with  all  the  powers 
and  subject  to  all  the  obligations  and  duties  of  investment  com- 
panies organized  under  the  provisions  of  this  article.  Such  a  cor- 
poration desiring  to  become  an  investment  company  shall  proceed 
in  the  following  manner: 

!•  It  shall  call  a  meeting  of  its  stockholders  upon  not  lees  than 
twenty  days'  written  notice  to  each  stockholder,  which  notice 
shall  be  served  personally  or  by  mail,  postage  prepaid,  directed 
to  each  stockholder  at  his  last  known  post-office  address,  and  shall 
contain  a  statement  of  the  purpose  for  which  such  meeting  is 
called.  Proof  by  affidavit  of  the  due  service  of  such  notice  shall 
be  filed  in  the  office  of  the  corporation  at  or  before  the  time  of 
such  meeting. 

2.  At  the  meeting  so  called  the  stockholders  of  such  corporation 
may  by  a  vote  of  at  least  two-thirds  of  the  entire  capital  stock 
direct  that  such  corporation  shall  be  transformed  into  an  invest- 
ment company.  In  the  event  that  such  action  is  taken  by  the 
prescribed  vote,  a  resolution  may  be  adopted  directing  not  less 
than  five  of  the  stockholders  of  such  corporation  who  shall  be 
designated  by  name  in  such  resolution  to  execute  an  organization 
certificate  in  the  form  and  manner  required  by  section  two  hun- 
dred ninety  of  this  article.  The  proceedings  of  such  meeting  shall 
be  entered  in  the  minutes  of  such  corporation. 

3.  The  persons  named  in  such  resolution  shall  thereafter  sub- 
scribe and  acknowledge  in  duplicate  the  s.aid  organization  certifi- 
cate and  attach  thereto  copies  of  the  minutes  of  such  meeting 
duly  verified  by  the  president  and  secretary  of  the  meeting,  and 
duplicates  of  the  affidavits  of  service  of  the  notice  of  such  meeting, 
and  shall  submit  both  of  such  duplicate  certificates  to  the  super- 
intendent of  banks  at  his  office. 

4.  When  the  superintendent  shall  have  endorsed  his  approval 
on  the  organization  certificate  aa  provided  by  section  twenty-three 
of  this  chapter,  such  corporation  shall  bo  held  and  rea:arded  as  an 
investment  company  subject  to  the  provisions  of  this  article.     It 
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ahall  transact  no  business  as  suck  investment  company  other  than 
that  relating  to  its  organization  until  it  shall  have  complied  with 
the  conditions  precedent  to  commencing  business  prescribed  by 
section  two  hundred  and  ninety-one  of  this  article. 

At  the  time  when  the  corporate  existence  of  such  investment 
company  b^ins,  all  the  property  of  such  corporation  shall  imme- 
diately by  act  of  law  and  without  any  conveyance  or  transfer,  be 
vested  in  and  become  the  property  of  such  investment  company, 
but  such  reincorporation  shall  not  be  construed  as  a  ratification 
of  any  ultra  vires  contracts  theretofore  entered  into  by  such  cor- 
poration. The  persons  named  in  such  organization  certificate 
shall  be  the  directors  of  such  investment  company  until  the  first 
annual  election  of  directors  thereafter,  and  shall  have  power  to 
take  all  necessary  measures  to  perfect  its  organization  and  to 
adopt  such  regulations  concerning  its  business  and  managemait  as 
may  be  proper  and  not  inconsistent  with  law. 

Source. —  New.  The  section  is  substantially  identical  with  §  343  authorizing 
personal  loan  associations  to  reincorporate  as  personal  loan  companies.  See 
also  S  138  providing  for  change  from  a  state  bank  to  a  trust  company. 

This  section  was  inserted  for  the  purpose  of  making  it  possible  for  corpora- 
tions organized  under  the  Business  Corporations  Law  and  buying  and  selling  to 
the  public  securities  issued  by  others  to  reorganize  under  this  article  without 
losing  the  advantages  of  their  present  corporate  identity. 

Corporations  doing  an  investment  company  bminess  are  subject  to  the 
supervision  and  control  of  the  Superintendent  of  Banks,  although  they  were 
incorporated  under  other  laws  prior  to  the  passage  of  the  act  requiring  them 
to  incorporate  under  the  Banking  Law.    Op.  Atty.-Gen.,  Feb.  26,  1914. 

31 
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ABTICLE  Vm. 
Safe  Deposit  Companiet. 

Section  315.  Incorporation;  organization  certificate. 

310.  When  corporate  existence  beginK;   conditions  precedent  to  com- 
mencing business. 

317.  General  powers. 

318.  Additional  power  of  company  with  capital  of  one  hundred  thousand 

dollars. 

319.  Limitations  on  powers. 

320.  Books  and  records. 

321.  Chauj^e  of  location. 

322.  Kights  and  liabilities  of  stockholders. 

323.  Assessment  of  stockholders  when  capital  impaired. 

324.  Annual  meeting  of  stockholders. 

323.  Qualifications  and  disqualifications  of  directors. 

326.  Oath  of  directors. 

327.  Tenure  of  office  of  directors. 

328.  Communications  from  banking  department. 

329.  Reports  to  superintendent. 

330.  TJability  for  assessments  by  superintendent. 

331.  Special  remedies  of  safe  deposit  companies. 

§  315.  Incorporation;   organization  certificate;   amonnt  of  capital 
stock. 

When  authorized  by  the  superintendent  of  banks  as  provided  by 
section  twenty-three  of  this  chapter,  five  or  more  persons  may  form 
a  corporation  to  be  known  as  a  safe  deposit  company.  Such  per- 
sons shall  subscribe  and  acknowledge  and  submit  to  the  superin- 
tendent of  banks  at  his  office  an  organization  certificate  in  duplicate 
which  shall  specifically  state: 

1.  The  name  by  which  the  safe  depoeit  company  is  to  be  known. 

2.  The  place  where  its  business  is  to  be  transacted. 

3.  The  amount  of  its  capital  stock,  and  the  number  of  shares 
into  which  such  capital  stock  shall  be  divided,  which  capital  stock 
shall  amount  to  not  less  than: 

(a)  One  hundred  thousand  dollars  and  not  more  than  one  mil- 
lion dollars  if  the  place  where  its  business  is  to  be  transacted  is  in 
a  city  the  population  of  which  is  one  hundred  thousand  or  more ; 

(h)  Ten  thousand  dollars  and  not  more  than  one  million  dollars 
elsewhere  in  the  state. 
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4.  The  names  and  places  of  residence  of  the  incorporatori  and 
ilic  number  of  shares  subscribed  for  by  each. 

5.  The  term  of  its  existence,  which  may  be  perpetual. 

6.  The  number  of  its  directors,  which  shall  not  be  less  than  five 
nor  more  than  thirteen,  and  the  names  of  the  incorporators  who 
shall  be  its  directors  until  the  first  annual  meeting  of  stockholders. 
The  incorporators  named  as  directors  must  possess  the  qualifica- 
tions of  directors  as  to  citizenship  and  residence  specified  in  section 
three  hundred  and  twenty-five  of  this  article,  and  the  certificate 
shall  recite  that  such  qualifications  are  possessed  by  such  incorpo- 
rators. 

Such  certificate  may  provide  for  the  manner  in  which  the  stock 
of  the  corporation  may  be  transferred  and  for  the  number  of  di- 
rectors necessary  to  constitute  a  quorum. 

Source. —  Former  §  300.  Limitation  on  number  of  directors  is  from  former 
§  301  relating  to  directors.  Duration  of  existence  of  corporation  changed 
from  "  fifty  years  "  to  perpetual. 

CROSS-REFERENCES.—  Definition  of  safe  deposit  company,  see  §  2. 

Powers  and  duties  of  superintendent  with  respect  to  incorporation,  see 
1$  21-24. 

Similar  provisions  as  to  other  corporations  seeking  to  engage  in  business 
under  the  Banking  Law,  see  H  100  and  cross-references  there  given. 

Ownership  of  safe  deposit  company  by  bank,  see  |  106,  subd.  5;  by  trust 
company,  see  §  190,  subd.  10. 

Power  of  banks  and  trust  companies  to  receive  property  for  safe  keeping, 
see  II  106,  subd.  7,  185,  siibd.  11. 

As  to  qualifications  of  incorporators,  see  Gten.  Corp.  Laws,  |  4,  post;  corpo- 
rate names,  id.,  $  6,  post;  amended  and  supplemental  certificates,  id.,  §  7, 
post;  extension  of  corporate  existence,  id.,  |  27,  post 

Transfer  of  stock,  see  Stock  Corp.  Law,  {|  50  et  aeq.,  poet. 

CANNOT  ORGANIZE  UNDER  BUSINESS  CORPORATIONS  LAW.— The 
Secretary  of  State  is  not  authorized  to  file  a  proposed  certificate  of  incorpora- 
tion imder  the  Business  Corporations  Law  which  shows  that  one  of  the  objects 
of  the  proposed  corporation  is  to  receive  moneys  and  other  property  for  safe- 
keeping.   Atty.-Gen.  Rep.  (1910)  419. 

A  corporation  desiring  to  organize  for  the  purpose  of  storing  ''old  records, 
documents  and  papers  "  must  be  organized  under  this  section  and  not  under 
the  Business  Corporations  Law,  which  expressly  excludes  from  its  operation  a 
corporation  provided  for  by  the  Banking  Law.     Atty.-Gen.  Rep.  (1910)  836. 
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DUTY  OF  SAFE  I^JCPOSIT  COMPANY  AS  BAILEE  and  UaOility  for  allow- 
ing contents  of  box  to  be  removed  under  color  of  legal  process,  see  Roberts  v. 
Stuyvesant  Safe  Deposit  Co.,  123  N.  Y.  57. 

§  316.  When  corporate  existence  begins;  conditions  precedent  to 
commencing  business. 

When  the  superintendent  of  banks  shall  have  endorsed  his  ap- 
proval on  the  organization  certificate  as  provided  by  section 
twenty-three  of  this  chapter,  the  corporate  existence  of  the  safe 
deposit  company  shall  begin,  and  it  shall  then  have  power  to  elect 
officers  and  to  transact  such  other  business  as  relates  to  its  organi- 
zation. But  the  safe  deposit  company  shall  transact  no  other 
business  until : 

1.  All  of  its  capital  stock  shall  have  been  fully  paid  in  cash 
and  an  affidavit  stating  that  it  has  been  so  paid,  subscribed  and 
sworn  to  by  its  two  principal  officers,  shall  have  been  filed  in  the 
clerk's  office  of  the  county  in  which  its  principal  office  is  located 
and  a  certified  copy  thereof  filed  in  the  office  of  the  superintendent ; 

2.  The  superintendent  shall  have  duly  issued  to  it  the  authori- 
zation certificate  specified  in  section  twenty-four  of  this  chapter. 

Source. —  The  provision  as  to  when  corporate  existence  shall  begin  is  new. 
The  requirement  that  the  capital  stock  shall  have  been  fully  paid  in  cash  is 
from  former  $  300,  and  that  requiring  an  affidavit  that  it  has  been  so  paid  is 
taken  from  former  §  13.  The  requirement  as  to  the  authorization  certificate 
comes  from  former  §  32. 

CROSS-REFERENCES. —  Similar  provisions  as  to  other  corporations  engag- 
ing in  business  under  the  Banking  Jaw,  see  §  103  and  cross-references  there 
given. 

Forfeiture  of  corporate  rights  by  not  commencing  business,  see  {  486. 

§  317.  General  powers. 

In  addition  to  the  powers  conferred  by  the  general  and  stock 
corporation  laws,  every  safe  deposit  company  shall,  subject  to  the 
limitations  and  restrictions  contained  in  this  article,  have  the 
power: 

1.  To  receive  as  depositary  for  hire  or  as  bailee  for  safe  keep- 
ing and  storage,  money  or  any  valuable  personal  property;  and 
to  guarantee  the  safety  of  any  property  so  deposited  with  it. 
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2.  To  let  vaults,  safes  and  other  receptacles  upon  premises  occu- 
pied by  such  safe  deposit  company. 

Source. —  Fonner  |  300.  "Upon  premiseB  occupied  by  such  safe  deposit 
company"  is  new. 

CROSS-REFERENCES. —  Powers  of  other  corporations  organized  under  the 
Banking  Law,  see  |  106  and  cross-references  there  given. 

Power  of  banks  and  trust  companies  to  receive  property  for  safe  keeping, 
see  {§  106,  subd.  7,  185,  subd.  11. 

Greneral  powers  of  corporations,  see  Gen.  Corp.  Law,  §§  10,  11;  as  to  acquisi- 
tion of  real  property,  id.,  §$  13,  14. 

§  318.  Additional  power  of  safe  deposit  company  with  capital  of  one 
hnndred  thousand  dollars  or  more. 

Any  safe  deposit  company  having  a  capital  of  one  hundred 
thousand  dollars  or  more,  provided  it  has  obtained  the  written 
approval  of  the  superintendent  of  banks  as  provided  in  section 
fifty-one  of  this  chapter,  may  open  and  maintain  one  or  more 
branch  offices,  specified  in  such  written  approval,  in  the  city  or 
village  stated  in  its  organization  certificate  as  its  place  of  business. 

Source.— Former  §  300. 

CROSS-REFERENCES.— Powers  and  duties  of  superintendent  with  regard 
to  branch  offices,  see  |  51. 

As  to  branch  offices  of  other  corporations  organized  under  the  Banking  Law, 
see  }  110  and  cross-references  there  given. 

§  319.  Limitations  upon  the  powers  of  safe  deposit  companies. 

No  safe  deposit  company  shall : 

1.  Lend  money,  or  make  any  advance,  on  any  property  left  in 
its  possession,  or  belonging  to  others. 

2.  Open  or  maintain  any  branch  offices,  except  as  provided  in 
section  three  hundred  and  eighteen  of  this  article. 

Source.—  Former  {  300. 

§  320.  Books  and  records. 

Every  safe  deposit  company  shall  conform  its  methods  of  keep- 
ing its  books  and  records  to  such  orders  in  respect  thereto  as  shall 
have  been  made  and  promulgated  by  the  superintendent  pursuant 
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to  section  fifty-six  of  this  chapter.  Any  safe  deposit  company 
that  refuses  or  n^lects  to  obey  such  order  shall  be  subject  to  a 
penalty  of  one  hundred  dollars  for  each  day  it  so  refuses  or  neg- 
lects. 

Source. —  Former  S  8. 

CROSS-REFERENCES. —  Similar  provision  as  to  other  corporations  subject 
to  the  Banking  Law,*8ee  §  100  and  cross-references  there  given. 

§  321.  Change  of  location. 

Any  safe  deposit  company  may  make  a  written  application  to 
the  superintendent  of  banks  for  leave  to  change  its  place  of  busi- 
ness to  another  place  in  the  same  village,  borough  or  city,  if  in  a 
city  not  divided  into  boroughs.  The  application  shall  state  the 
reasons  for  such  proposed  change,  and  shall  be  signed  and  acknowl- 
edged by  a  majority  of  its  board  of  directors  and  accompanied 
by  the  written  assent  thereto  of  stockholders  owning  at  least  two- 
thirds  in  amount  of  its  stock.  Such  change  may  be  made  upon 
the  written  approval  of  the  superintendent,  as  provided  in  sectioD 
fifty  of  this  chapter. 

Source. —  Former  §  31. 

CROSS-REFERENCES. —  Similar  provisions  as  to  other  corporations  subject 
to  the  Banking  Law,  see  §  119  and  cross-references  there  given. 

§  322.  Bis^hts  and  liabilities  of  stockholders;  who  liable  as  stock- 
holders; who  may  enforce  liability;  within  what  time 
action  must  be  commenced. 

The  rights,  powers  and  duties  of  stockholders  of  safe  deposit 
companies  shall  be  as  prescribed  in  the  general  corporation  law 
and  the  stock  corporation  law,  but  the  individual  liability  of 
such  stockholders  for  the  contracts,  debts  and  engagements  of  the 
safe  deposit  company  and  the  time  within  which  an  action  may 
be  instituted  to  enforce  such  liability  shall  be  governed  exclusively 
by  the  provisions  of  this  section  and  section  eighty  of  this  chapter. 

The  stockholders  of  every  safe  deposit  company  shall  be  indi- 
vidually responsible,  equally  and  ratably  and  not  one  for  another, 
for  all  contracts,  debts  and  engagements  of  the  safe  deposit  com- 
pany, to  the  extent  of  the  amount  of  their  stock  therein,  at  the 
par  value  thereof,  in  addition  to  the  amount  invested  in  such 
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shares.  An  action  to  enforce  such  liability  must  be  brought  within 
SIX  years  after  the  cause  of  action  has  accrued.  The  term  "  stock- 
holder "  as  used  in  this  section  shall  apply  to : 

1.  Such  persons  as  appear  by  the  books  of  the  corporation  to  be 
stockholders ; 

2.  Every  owner  of  stock  legal  or  equitable,  although  the  same 
may  be  on  such  books  in  the  name  of  another  person,  provided, 
Iiowever,  that  such  term  shall  not  apply  to  a  person  holding  stock 
as  collateral  security  for  the  payment  of  a  debt  and  not  appear- 
ing by  the  books  of  the  corporation  to  be  the  owner  and  holder 
thereof  in  his  own  right,  or  to  a  person  holding  stock  in  a  bona 
fide  fiduciary  capacity  and  not  appearing  by  the  books  of  the 
corporation  to  be  the  owner  and  holder  thereof  in  his  own  right, 
unless  such  fiduciary  shall  have  invested  the  funds  in  his  care  in 
violation  of  law  or  of  the  terms  under  which  said  funds  are  held 
by  him,  in  which  case  he  shall  be  personally  liable  as  a  stock- 
holder. 

No  person  who  has  in  good  faith,  and  without  any  intent  to 
evade  his  liability  as  a  stockholder,  caused  his  stock  to  be  trans- 
ferred on  the  books  of  the  corporation  when  it  is  solvent  to  any 
resident  of  this  state  of  full  age  previous  to  any  default  in  the 
payment  of  any  debt  or  liability  of  the  safe  deposit  company, 
shall  be  subject  to  any  personal  liability  for  any  contracts,  debts 
or  engagements  of  the  safe  deposit  company. 

In  case  the  superintendent  of  banks  shall  have  taken  possession 
of  the  property  and  business  of  a  safe  deposit  company  under  the 
provisions  of  section  fifty-seven  of  this  chapter  or  a  permanent 
receiver  thereof  shall  have  been  appointed,  all  actions  or  proceed- 
ings to  enforce  the  liability  of  stockholders  under  this  section  shall 
be  taken  and  prosecuted  only  in  the  name  of  the  superintendent  or 
the  receiver,  as  the  case  may  be,  unless  the  superintendent  or  re- 
ceiver shall  refuse  to  take  such  action  or  proceeding  upon  proper 
request  in  writing  made  by  any  creditor,  or  shall  have  failed 
or  neglected  to  commence  such  action  or  proceeding  within  sixty 
days  after  the  receipt  of  such  request,  and  in  that  event  such 
action  or  proceeding  may  be  taken  bv  any  creditor  of  the  safe 
deposit  company.  But  no  such  action  shall  be  brought  by  a 
creditor  until  a  judgment  shall  have  been  recovered  by  him  against 
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the  safe  deposit  company  and  an  execution  thereon  shall  have  been 
returned  unsatisfied  in  whole  or  in  part. 

Source. —  New,  being  a  substitute  for  former  §  303  and  changing  the  charac- 
ter of  the  liability  of  stockholders  from  that  contained  in  former  section. 
This  section  is  identical  with  §  120  relating  to  banks,  and  §  206  relating  to 
trust  companies.  Under  former  §  303  the  liability  of  stockholders  of  a  safe  de- 
posit company  was  joint  and  several.  The  distinction  is  pointed  out  in  Mosler 
Safe  Co.  V.  Guardian  Trust  Co.,  208  N.  Y.  624,  arg  153  App.  Div.  117. 

CROSS-REFERENCES.— Enforcement  of  liability  by  superintendent,  see 
§  80. 

For  other  cross-references  and  authorities  bearing  on  the  section,  see  anno- 
tations to  §  120. 

§  323.  Assessment   of  stockholders  to  make   good  impairment   of 
capital;  sale  of  stock. 

Whenever  the  superintendent  of  banks  shall  have  made  requisi- 
tion upon  any  safe  deposit  company  pursuant  to  section  fifty-six 
of  this  chapter  to  make  good  the  amount  of  an  impairment  of 
its  capital,  the  directors  of  the  safe  deposit  company  shall  im- 
mediately give  notice  of  such  requisition  to  each  stockholder  of 
the  amount  of  the  assessment  which  he  must  pay  for  the  purpose 
of  making  good  such  deficiency,  by  a  written  or  printed  notice 
mailed  to  such  stockholder  at  his  place  of  residence,  or  served 
personally  upon  him.  If  any  stockholder  shall  refuse  or  n^lect 
to  pay  the  assessment  specified  in  such  notice  within  sixty  days 
from  the  date  thereof,  the  directors  of  such  safe  deposit  company 
shall  have  the  right  to  sell  to  the  highest  bidder  at  public  auction 
the  stock  of  such  stockholder,  after  giving  previous  notice  of  such 
sale  for  two  weeks  in  a  newspaper  of  general  circulation  published 
in  the  county  where  the  principal  office  of  such  safe  deposit  com- 
pany is  located;  or  such  stock  may  be  sold  at  private  sale,  and 
without  such  published  notice,  provided,  however,  that  before 
making  a  private  sale  thereof  an  offer  in  writing  to  purchase  such 
stock  shall  first  be  obtained,  and  a  copy  thereof  served  upon  the 
owner  of  record  of  the  stock  sought  to  be  sold  either  personally 
or  by  mailing  a  copy  of  such  offer  to  such  owner  at  hisi  place  of 
residence  or  the  address  furnished  by  him  to  the  safe  deposit 
company;  and  if,  after  service  of  such  offer,  such  owner  shall 
still  refuse  or  neglect  to  pay  such  assessment  within  two  weeks 
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from  the  time  of  service  of  such  offer,  the  said  directors  may  ac- 
cept such  offer  and  sell  such  stock  to  the  person  or  persons  making 
such  offer,  or  to  any  other  person  or  persons  making  a  larger 
offer  than  the  amount  named  in  the  offer  submitted  to  such  stock- 
holder ;  but  said  stock  shall  in  no  event  be  sold  for  a  smaller  sum 
than  the  valuation  put  on  it  by  the  superintendent  in  his  deter- 
mination and  certificate,  which  valuation  shall  not  be  less  than 
the  amount  of  the  assessment  called  for  and  the  necessary  costs  of 
sale.  Out  of  the  avails  of  the  stock  sold  the  directors  shall  pay 
the  necessary  costs  of  sale  and  the  amount  of  the  assessment 
called  for  thereon.  The  balance,  if  any,  shall  be  paid  to  the 
person  or  persons  whose  stock  has  been  thus  sold.  A  sale  of  stock 
as  herein  provided  shall  effect  an  absolute  cancellation  of  the  out- 
standing certificate  or  certificates  evidencing  the  stock  so  sold, 
and  shall  render  the  same  null  and  void  and  a  new  certificate  or 
certificates  shall  be  issued  to  the  purchaser  or  purchasers  of  said 
stock. 

Source. —  Former  {  17.  The  section  is  identical  with  {  121  relating  to  banks. 
See  the  annotations  to  that  section. 

§  324.  Annual  meetins^  of  stockholders;  notice. 

The  stockholders  of  every  safe  deposit  company  shall  hold  an 
annual  meeting  for  the  election  of  directors  on  the  second  Tues- 
day in  January  or  within  ten  days  thereafter.  Notice  of  the  time 
and  place  of  such  meeting  shall  be  published  not  less  than  ten  days 
previous  thereto  in  a  newspaper  published  in  the  city  or  village, 
in  which  the  safe  deposit  company  is  located. 

Source. —  Former  |  301.  Date  of  annual  meeting  has  been  added  to  conform 
to  other  moneyed  corporations. 

CROSS-REFERENCES. —  Similar  provisions  as  to  other  corporations  organ- 
ized under  the  Banking  Law,  see  §  122  and  cross-references  there  given. 

General  provisions  regarding  election  of  corporate  directors,  see  Qen.  Corp. 
Law,  |{  29-22,  post. 

General  provisions  regarding  directors  of  stock  corporations,  see  Stock  Corp. 
Law,  §$  25-35,  post. 

Misconduct  of  directors,  see  Penal  Law,  |§  290,  297,  664,  6W6,  668,  post. 

§  325.  Qualifications  and  disqualifications  of  directors. 

Each  director  must  be  a  citizen  of  the  United  States,  and  at  least 
^  majority  of  the  directors  must  be  residents  of  this  state  at  the  tim^ 
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of  their  election  and  during  their  continuance  in  office.  Everv' 
director  of  a  safe  deposit  company  shall  be  a  stockholder  of  the 
corporation  in  his  own  right;  and  every  person  elected  to  be  a 
director  who,  after  such  election,  shall  cease  to  be  a  stockholder 
in  his  own  right,  shall  cease  to  be  a  director  of  the  safe  deposit 
company  and  his  office  shall  be  vacant. 

Source. —  Former  {  301.    Last  clause  is  new. 

CROSS-REFERENCES. —  Similar  provisions  as  to  other  corporations  subject 
to  the  Banking  Law,  see  §  123  and  cross-references  there  given. 

§  326.  Oath  of  directors. 

Each  director,  when  appointed  or  elected,  shall  take  an  oath  that 
he  will,  so  far  as  the  duty  devolves  on  him,  diligently  and  honestly 
administer  the  affairs  of  the  safe  deposit  company,  and  will  not 
knowingly  violate,  or  willingly  permit  to  be  violated,  any  of  the 
provisions  of  law  applicable  thereto,  and  that  he  is  the  owner  in 
good  faith  and  in  his  own  right,  of  shares  of  stock,  subscribed  by 
him  or  standing  in  his  name  on  the  books  of  the  safe  deposit  com- 
pany. Snch  oath  shall  be  subscribed  by  the  director  making  it,  and 
certified  by  an  officer  authorized  by  law  to  administer  oaths,  and 
immediately  transmitted  to  the  superintendent  of  banks. 

Source. —  Now.  Is  adapted  from  §  124  relating  to  banks.  See  the  annota- 
tions to  that  section. 

§  327.  Tenure  of  office  of  direetors. 

The  directors  shall,  unless  sooner  removed  or  disqualified,  hold 
office  until  the  next  annual  meeting  of  stockholders,  and  until  their 
successors  are  elected  and  have  qualified. 

Source. —  Former  $  301.  Tlie  section  is  identical  with  §  126  relating  to 
hanks.     See  tlie  annotations  to  that  section. 


Commnnioations  from  banking^  department  must  be  submitted 
to  directors  and  noted  in  minutes. 

Each  official  communication  directed  by  the  superintendent  of 
banks  or  one  of  his  deputies  to  a  safe  deposit  company  or  to  any 
officer  thereof,  relating  to  an  investigation  or  examination  con- 
ducted by  the  banking  department  or  containing  suggestions  or 
recommendations  as  to  the  conduct  of  thp  business  of  the  corpora- 
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tion,  shall  be  submitted,  by  the  officer  receiving  it,  to  the  board 
of  directors  at  the  next  meeting  of  such  board,  and  duly  noted 
in  the  minutes  of  the  meetings  of  such  board. 

Source.— Former  §  41.  The  section  is  identical  witii  |  132  relating  to 
banks.     See  the  annotations  to  that  section. 

§  329.  Reports  to  inperintendent;  penalty  for  failnre  to  make. 

On  or  before  the  first  day  of  February  in  each  year,  every  safe 
deposit  company  shall  make  a  written  report  to  the  superintendent 
of  banks  which  shall  contain  a  statement  of  its  condition  on  the 
morning  of  the  first  day  of  January  in  said  year.  Every  such 
report  shall  be  verified  by  the  oaths  of  the  two  principal  officers  in 
charge  of  the  affairs  of  the  safe  deposit  company  at  the  time  of 
such  verification,  which  shall  state  that  the  report  is  true  and  cor- 
rect in  all  respects  to  the  best  of  the  knowledge  and  belief  of  the 
persons  verifying  it,  and  that  the  usual  business  of  the  safe  deposit 
company  has  been  transacted  at  the  location  required  by  this 
article  and  not  elsewhere. 

Every  safe  deposit  company  shall  also  make  such  other  special 
reports  to  the  superintendent  as  he  may  from  time  to  time  require, 
which  shall  be  in  such  form  and  filed  at  such  date  as  may  be  pre- 
scribed by  the  superintendent  and  shall,  if  required  by  him,  be 
verified  in  such  manner  as  he  may  prescribe. 

If  any  safe  deposit  company  shall  fail  to  make  any  report  re- 
quired by  this  section  on  or  before  the  day  designated  for  the 
making  thereof,  or  shall  fail  to  include  therein  any  matter  required 
by  the  superintendent,  it  shall  forfeit  to  the  people  of  the  state  the 
sum  of  ten  dollars  for  every  day  that  such  report  shall  be  delayed 
or  withheld,  and  for  every  day  that  it  shall  fail  to  report  any  such 
omitted  matter,  unless  the  time  therefor  shall  have  been  extended 
by  the  superintendent  as  provided  by  section  forty-nine  of  thie 
chapter. 

Source. —  Former  §  21.    The  second  paragraph  is  new. 

CROSS-REFEREXCES.—  Powers  and  duties  of  superintendent  with  refer- 
ence  to  reports,  see  §§  42,  43. 

Similar  provisions  as  to  other  persons  and  corporations  subject  to  the 
Banking  Law,  sec  §   133  and  cross-references  there  given. 
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§  330.  Liability  of  safe  deposit  company  for  assessments  by  super- 
intendent. 
When  the  superintendent,  pursuant  to  the  powers  conferred  on 
him  by  article  two  of  this  chapter,  shall  have  levied  any  assess- 
ment upon  any  safe  deposit  company  and  shall  have  duly  notified 
such  safe  deposit  company  of  the  amount  thereof,  the  amount  so 
assessed  shall  become  a  liability  of  and  shall  be  paid  hy  such  safe 
deposit  company  to  the  superintendent. 

Source.— New.     This  section  is  identical  with   f   136  relating  to  banks. 
See  the  annotations  to  that  section. 

§  .331.  Special  remedies  applicable  to  safe  deposit  companies. 

Every  safe  deposit  company  shall  be  entitled  to  the  following 
special  remedies  in  enforcing  the  liability  of  depositors : 

1.  Warehousemen's  lien  on  property  deposited.  Whenever  any 
safe  deposit  company  shall  have  received  personal  property  upon 
deposit,  as  bailee,  and  shall  have  issued  a  receipt  therefor,  it  shall 
be  deemed  a  warehouseman  as  to  such  property,  and  all  existing 
statutes  and  laws  affecting  warehousemen  shall  apply  to  such  de- 
posits, and  the  corporation  shall  have  a  lien  on  such  deposits  or  the 
proceeds  thereof  to  the  same  extent  and  with  the  same  effect,  and 
enforceable  in  the  same  manner,  as  now  provided  by  law  with 
reference  to  "  warehousemen.'' 

2.  Sale  of  contents  of  safe  or  box  for  non-payment  of  rental; 
procedure.  If  the  amount  due  for  the  rental  of  any  safe  or  box 
in  the  vaults  of  any  safe  deposit  company  shall  not  have  been  paid 
for  two  years,  it  may,  at  the  expiration  thereof,  send  to  the  person 
in  whose  name  such  safe  or  box  stands  on  its  books  a  notice  in 
writing  in  a  securely  closed  postpaid  registered  letter,  directed  to 
such  person  at  his  post-office  address,  as  recorded  upon  the  books 
of  the  corporation,  notifying  such  person  that  if  the  amount  due 
for  the  rental  of  such  safe  or  box  is  not  paid  within  thirty  days 
from  date,  the  corporation  will, then  cause  such  safe  or  box  to  be 
opened,  and  the  contents  thereof  to  be  inventoried,  sealed,  and 
placed  in  one  of  the  general  safes  or  boxes  of  the  corporation. 

Upon  the  expiration  of  thirty  days  from  the  date  of  mailing 
such  notice,  and  the  failure  of  the  person  in  whose  name  the  safe 
pr  box  stands  on  the  books  of  th^  corporation  to  pay  the  amount 
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due  for  the  rental  thereof  to  the  date  of  notice,  the  corporation 
may,  in  the  presence  of  a  notary  public  and  of  its  president  or  aec- 
retary  or  treasurer,  cause  such  safe  or  box  to  be  opened,  and  the 
contents  thereof,  if  any,  to  be  removed,  inventoried  and  sealed  up 
by  such  notary  public  in  a  package,  upon  which  the  notary  public 
shall  distinctly  mark  the  name  of  the  person  in  whose  name  the 
safe  or  box  stood  on  the  books  of  the  safe  deposit  company,  and 
the  date  of  removal  of  the  property,  and  when  such  package  has 
been  so  marked  for  identification  by  the  notary  public,  it  shall,  in 
the  presence  of  the  president  or  secretary  or  treasurer  of  the  cor- 
poration, be  placed  by  the  notary  public  in  one  of  the  general 
safes  or  boxes  of  the  corporation,  at  a  rental  not  to  exceed  the  orig- 
inal rental  of  the  safe  which  was  opened,  and  shall  remain  in 
such  general  safe  or  box  for  a  period  of  not  less  than  two  years, 
unless  sooner  removed  by  the  owner  thereof,  and  the  notary  public 
shall  thereupon  file  with  the  corporation  a  certificate  under  seal, 
which  shall  fully  set  out  the  date  of  the  opening  of  such  safe  or  box, 
the  name  of  the  person  in  whose  name  it  stood  and  a  list  of  the 
contents,  if  any. 

A  copy  of  such  certificate  shall  within  ten  days  thereafter*  be 
mailed  to  the  person  in  whose  name  the  safe  or  box  so  opened 
stood  on  the  books  of  the  safe  deposit  company,  at  his  last  known 
post-office  address,  in  a  securely  closed  postpaid,  registered  letter, 
together  with  a  notice  that  the  contents  will  be  kept,  at  the  ex- 
pense of  such  person,  in  a  general  safe  or  box  in  the  vaults  of  the 
safe  deposit  company,  for  period  of  not  less  than  two  years.  At 
any  time  after  the  mailing  of  such  certificate  and  notice,  and  be- 
fore the  expiration  of  two  years,  such  person  may  require  the 
delivery  of  the  contents  of  tiie  safe  as  shown  by  said  certificate, 
upon  the  payment  of  all  rentals  due  at  the  time  of  opening  of  the 
safe  or  box,  the  cost  of  opening  the  box,  the  fees  of  the  notary 
public  for  issuing  his  certificate  thereon,  and  the  payment  of  all 
further  charges  accrued  during  the  period  the  contents  remained 
in  the  general  safe  or  box  of  the  corporation. 

After  the  expiration  of  two  years  from  the  time  of  mailing  the 
certificate  herein  provided  for,  the  safe  deposit  company  shall  mail 
in  a  securely  closed  postpaid  restored  letter,  addressed  to  such 
person  at  his  last  known  post-office  address,  a  notice  stating  that 
two  years  have  elapsed  since  the  opening  of  the  safe  or  box  and 
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the  mailing  of  the  certificate  thereof,  and  that  the  safe  deposit 
company  will  sell  all  the  property  or  articles  of  value  set  out  in 
said  certificate,  at  a  time  and  place  stated  in  such  notice,  not  less 
thaji  thirty  days  after  the  time  of  mailing  such  notice,  and  stat- 
ing the  amount  which  shall  have  then  been  due  for  rental  up 
to  the  time  of  opening  such  safe,  the  cost  of  opening  thereof, 
and  the  further  cost  of  safekeeping  all  of  its  contents  for  the 
period  since  the  opening  of  the  safe  or  box.  Unless  such  person 
shall  pay  on  or  before  the  day  mentioned  all  said  sums,  and  all  the 
charges  accruing  to  the  time  of  payment,  including  advertising, 
the  safe  deposit  company  may  sell  all  the  property  or  articles  of 
value  set  out  in  said  certificate,  at  public  auction,  at  the  time 
and  place  stated  in  said  notice,  provided  a  notice  of  the  time  and 
place  of  sale  has  been  published  once  within  ten  days  prior  to 
the  sale,  in  a  newspaper,  published  in  the  place  where  the  sale 
is  held. 

From  the  proceeds  of  the  sale,  the  safe  deposit  company  shall 
deduct  all  its  charges  as  stated  in  said  notice,  together  with  any 
further  charges  that  shall  have  accrued  since  the  mailing  thereof, 
including  reasonable  expenses  for  notices,  advertising,  and  sale. 
The  balance,  if  any,  of  such  proceeds  shall  be  deposited  by  the 
safe  deposit  company,  within  thirty  days  after  the  receipt  of  the 
same,  with  the  treasurer  or  chamberlain  of  the  city,  if  any,  or 
if  none,  with  the  county  treasurer,  of  the  county  where  the  sale 
was  held.  The  safe  deposit  company  shall  file  with  such  deposit 
a  certificate  stating  the  name  and  last  known  place  of  residence 
of  the  owner  of  the  property  sold,  the  articles  sold,  the  price 
obtained  therefor,  and  showing  that  the  notices  terein  required 
were  duly  mailed  and  that  the  sale  was  advertised  as  required 
herein.  The  officer  with  whom  such  balance  is  deposited  shall 
credit  the  same  to  the  owner  of  the  property,  and  pay  the  same 
to  such  owner,  his  assignee,  or  l^al  representative,  on  demand 
and  satisfactory  evidence  of  identity.  If  such  balance  remains 
in  the  possession  of  such  officer  for  a  period  of  ten  years,  un- 
claimed by  the  person  legally  entitled  tiiereto,  it  shall  be  trans- 
ferred to  the  general  funds  of  the  city  or  county. 

Whenever  the  contents  of  any  such  safe  or  box,  so  opened^  shall 
consist  either  wholly  or  in  part,  of  documents  or  letters  or  other 
papers  of  a  private  nature,  such  documents,  letters  or  papers 
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shall  not  be  sold,  but  shall  be  retained  by  the  safe  deposit  com- 
pany for  a  period  of  ten  years  from  the  time  of  the  opening  of  the 
box,  and,  tmless  sooner  claimed  by  the  owner,  may  be  thereafter 
destroyed  in  the  presence  of  an  officer  of  the  corporation  and  a 
notary  public  not  an  officer  or  employee  of  the  corporation. 

The  provisions  of  this  section  do  not  preclude  any  other  remedy 
by  action  or  otherwise  now  existing  for  the  enforcement  of  the 
claims  of  a  corporation  against  the  person  in  whose  name  such 
safe  or  box  stood,  nor  bar  the  right  of  a  safe  deposit  company 
to  tecover  so  much  of  the  debt  due  it  as  shall  not  be  paid  by  the 
proceeds  of  the  sale  of  the  property  deposited  with  it. 

Source.— Subdivision  1  is  from  former  §  305.  Subdivision  2  it  from  for- 
mer i  304.    No  material  change  has  been  made. 

HOW  EARLIER  OPENING  ALAY  BE  SECURED.— A  safe  deposit  company 
cannot  modify  subdivision  2  by  a  regulation  printed  on  the  receipts  issued  by 
it  providing  for  an  earlier  opening  of  the  safe  in  case  of  default  in  the  pay- 
ment of  rent.  But  the  parties  to  the  renting  contract  have  power  to  con- 
tract that  the  safe  may  be  opened  at  an  earlier  date  and  under  conditions 
other  than  those  ^eeified  in  this  section.  Atty.-Gen.  Rep.  (1911)  vol.  2,  p. 
158. 
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ABTIGLE  IZ.* 

Personal  Loan  Companies;  Personal  Loan  Brokers. 

Section  940.  Incorporation ;  organization  certificate. 

341.  When  corporate  existence  begins;  conditions  precedent  to  c<mi- 

mencing  business. 

342.  Bond  to  be  filed  with  superintendent. 

343.  Rights  of  duly  licensed  personal  loan  associations  and  duly  au- 

thorized personal  loan  companies  and  personal  loan  brokers 
preserved  and  continued. 

344.  Oeneral  powers. 

345.  Restrictions  on  loans,  interest  and  charges. 

346.  Restrictions  on  evidences  of  indebtedness. 

347.  Restrictions  on  assignments  of  wages. 

348.  Restrictions  on  place  of  transacting  business. 

349.  Restrictions  on  branch  ofiices. 

350.  Net  earnings  and  dividends. 

351.  Revocation  of  authorization. 

352.  Change  of  location. 

352.  Annual  meeting  of  stockholders. 

354.  Qualifications  of  directors. 

355.  Oath  of  directors. 

356.  Tenure  of  directors. 

357.  Monthly  meetings  of  directors. 

358.  Communications  from  banking  department. 

359.  Personal  loan  brokers;  application. 

360.  Permanent  capital. 

361.  Conditions  precedent  to  engaging  in  business. 

362.  Powers,  duties  and  liabilities  of  authorized  broker. 

362-a.  Designation  of  superintendent  of  banks  as  attorney  for  aerviee 
of  process,  when  required. 

363.  Title  to  be  taken  in  descriptive  name. 

364.  Restrictions  on  profits  of  personal  loan  broker. 

365.  Reports  to  superintendent. 

366.  Liability  for  assessments  by  superintendent. 

367.  Books  and  records. 

368.  Prohibitions  against  encroachments  on  powers  relating  to  interest. 

369.  Penalty  for  unlawfully  engaging  in  personal  loan  business. 

370.  Offender  a  competent  witness. 

371.  Penalty  for  publishing  statements  calculated  to  deceive. 

372.  Evidence  of  violation. 

373.  What  constitutes  a  loan  within  the  state. 

*  Ro-eniicted  by  Chap.  588  of  the  Laws  of  1915.  On  April  16,  1914,  the  present  Baakins  Law 
received  the  Governor's  approval.  Two  dasra  later  the  Governor  also  approved  Chap.  618  of 
the  Laws  of  1014.  which,  in  the  opinion  of  tho  Attorney  General  (Atty-Gen.  Rep.,  Dec.  29. 1914). 
Mmeraeded  Art.  9  of  the  Banking  Law,  relating  to  personal  loan  companies  and  brokers.  By 
Chap.  688  ol  1916  the  legislature  has  now  repealed  Chap.  618  of  1914  and  restored  Art.  9  of  the 
Banging  Law  in  amended  form. 
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§  340.  Inoorporation;  organization  certiiicate;   amonnt  of  capital 
stock. 

When  authorized  by  the  superintendent  of  banks  as  provided  in 
section  twenty-three  of  this  chapter,  three  or  more  persons,  all  of 
whom  shall  be  citizens  of  the  United  States,  may  form  a  corpora- 
tion to  be  known  as  a  personal  loan  company.  Such  persons  shall 
subscribe  and  acknowledge  and  submit  to  the  superintendent  of 
banks  at  his  oflBce  an  organization  certificate  in  duplicate  which 
shall  specifically  state: 

1.  The  name  of  the  corporation  which  shall  include  the  words 
"personal  loan  company." 

2.  The  place  where  its  business  is  to  be  transacted. 

3.  The  amount  of  its  capital  stock,  and  the  number  of  shares 
into  which  such  capital  stock  shall  be  divided,  which  capital  stock 
shall  not  be  less  than: 

(a)  Ten  thousand  dollars,  if  the  place  where  its  business  is  to 
be  transacted  is  in  a  city  of  the  first  or  second  class ; 

(b)  Five  thousand  dollars,  if  the  place  where  its  business  is  to 
be  transacted  is  located  elsewhere  in  the  state. 

4.  The  full  name,  residence  and  post-office  address  of  each  of  the 
incorporators  and  the  number  of  shares  subscribed  for  by  each. 

5.  The  term  of  its  existence,  which  may  be  perpetual. 

6.  The  number  of  its  directors  which  shall  not  be  less  than 
three,  and  the  names  and  addresses  of  the  incorporators  who  shall 
be  its  directors  until  its  first  annual  meeting  of  stockholders. 

Such  certificate  may  provide  for  the  manner  in  which  the  stock 
of  the  corporation  may  be  transferred  and  for  the  number  of  di- 
rectors necessary  to  constitute  a  quorum. 

Source. —  Former  S  HO,  revised  and  with  much  new  matter.  The  word 
**  company  "  has  been  substituted  in  the  title  of  this  article  for  the  word  "  asso- 
ciation **  which  appeared  in  former  article  ten.  The  word  ''  association  **  was 
considered  less  appropriate  for  stock  corporations  than  the  word  **  company." 

Under  former  S  910  such  corporations  were  restricted  to  counties  which 
contained  cities  or  parts  of  cities.  This  restriction  is  removed  by  the  pro- 
visions of  this  section.  Minimum  number  of  incorporators  has  been  changed 
from  five  to  three.  The  form  of  the  organisation  certificate  has  been  con- 
formed to  that  of  other  corporations  organized  under  the  Banking  Law.  The 
minimum  amount  of  capital  outside  of  cities  of  the  first  and  second  class  has 
been  reduced  from  ten  thousand  to  five  thousand  dollars.  The  provision 
requiring  all  incorporators  to  be  citizens  of  the  United  States  is  new  and 
differs  from  the  provisions  of  the  Gen.  Corp.  Law,  §  4,  post. 

22 


Digitized  by 


Google 


33G  Banking  Law.  §  341. 

CROSS-REFERENCES. —  Definition  of  ''personal  loan  company,**  sec  |  2. 

Powers  and  duties  of  superintendent  with  respect  to  incorporation,  see 
Sf  21-24. 

Similar  provisions  as  to  other  persons  and  corporations  seeking  to  enga^  in 
business  under  the  Banking  Law,  see  §  100  and  cross-references  there  given. 

As  to  qualifications  of  incorporators,  see  Gen.  Corp.  Law,  f  4,  post;  corpo- 
rate names,  id.,  {  6,  post;  amended  and  supplemental  certificates,  id.,  f  7, 
post;  extension  of  corporate  existence,  id.,  §  37,  post. 

Transfer  of  stock,  see  Stock  Corp.  Law,  |  50  et  seq.,  post. 

MUST  HAVE  SPECIFIED  CAPITAL.— The  superintendent  cannot  issue  a 
license  to  any  such  company  unless  it  has  the  required  amount  of  capital, 
notwithstanding  it  may  have  been  organized  prior  to  the  enactment  of  this 
statute  with  an  authorized  capital  of  less  than  that  amount.  Atty.-Gen.  Rep. 
(1»10)  848. 

§  341.  When  corporate  existence  begins;  conditions  precedent  to 
commencing  business. 

When  the  superintendent  shall  have  endorsed  his  approval  on 
the  organization  certificate,  as  provided  by  section  twenty-three  of 
this  chapter,  the  corporate  existence  of  the  personal  loan  com- 
pany shall  begin  and  it  shall  then  have  power  to  elect  oflSx»ers  and 
to  transact  such  other  business  as  relates  to  its  organization.  But 
it  shall  transact  no  other  business  until : 

1.  All  of  its  capital  stock  shall  have  been  fully  paid  in  cash 
and  an  affidavit  stating  that  it  has  been  so  paid,  subscribed  and 
sworn  to  by  its  two  principal  officers,  shall  have  been  filed  in  the 
clerk's  office  of  the  county  in  which  its  place  of  business  is  located, 
and  a  certified  copy  thereof  filed  in  the  office  of  the  superintendent ; 

2.  The  bond  submitted  by  it  to  the  superintendent  of  banks  as 
required  in  section  three  hundred  and  forty-two  of  this  article 
shall  have  been  approved  and  filed  by  him ; 

8.  The  superintendent  shall  have  duly  issued  to  it  the  authoriza- 
tion certificate  specified  in  section  twenty-four  of  this  chapter. 

Source. —  The  provision  as  to  when  corporate  existence  shall  begin  is  new. 
Subdivision  1  is  derived  from  former  ||  13,  310.  Subdivision  2  comes  from 
former  |  310.  Subdivision  3  is  new  but  is  adapted  from  former  |  32.  The 
provisions  of  the  last  subdivision  have  been  substituted  for  the  license  pro- 
visions of  former  |S  310,  311. 

CROSS-REFERENCES.— Similar  provisions  as  to  other  persons  and  cor- 
porations engaging  in  business  under  the  Banking  Law,  see  f  103  and  cross- 
references  there  given. 

Forfeiture  of  corporate  rights  by  not  eommcncing  business,  see  |  485. 
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<§  342.  Bond  to  be  filed  with  snperintendent. 

Every  personal  loan  company  shall  submit  to  the  snperintendent 
of  banks  a  bond,  running  to  him  oflBicially,  executed  by  it,  as  prin- 
cipal, and  by  a  corporation  authorized  by  the  superintendent  of 
insurance  to  transact  the  business  of  surety  in  this  state,  as  surety, 
in  an  amount  equal  to  one-tenth  of  the  capital  stock  of  such  per- 
sonal loan  company  and  not  less  in  any  event  that  the  sum  of 
three  thousand  dollars,  conditioned  upon  the  faithful  observance 
of  law  and  the  provisions  of  this  chapter  by  such  personal  loan 
company.  Such  bond  shall  be  subject  to  the  approval  of  the  super- 
intendent of  banks  and  shall  continue  in  force  until  a  bond  in 
renewal  thereof  has  been  approved  and  accepted  by  the  superin- 
tendent of  banks  as  hereinafter  provided.  Such  bond  shall  be 
renewed  and  refiled  annually  in  January  of  each  year.  The 
failure  of  a  personal  loan  company  to  submit  a  bond  for  the 
approval  of  the  superintendent  of  banks  as  hereinbefore  pro- 
vided, or  to  obtain  the  approval  and  filing  of  such  bond  by  the 
superintendent  of  banks  prior  to  March  first  in  any  year  shall  be 
suflBcient  grounds  for  revocation  of  its  authorization  certificate 
by  the  superintendent  of  banks. 

Source. —  Former  §§  310,  311.  The  minimum  amount  of  bond  required  has 
been  reduced  from  five  thousand  to  three  thousand  dollars.  Former  §  311 
required  bonds  to  be  renewed  annually;  but  in  the  present  section  the  bond 
is  to  continue  in  force  so  long  as  business  is  transacted  in  this  state. 

Amended  by  L.  1&15,  ch.  588,  which  adds  the  last  three  sentences. 

§  343.  Sights  of  duly  licensed  personal  loan  associations  and  duly 
anthorized  personal  loan  companies  and  personal  loan 
brokers  preserved  and  continued. 

A  personal  loan  association  heretofore  organized  and  subject  to 
article  ten  of  the  banking  law  as  amended  by  chapter  one  hundred 
twenty-seven  of  the  laws  of  nineteen  hundred  and  ten  is  continued 
and  shall  be  deemed  duly  organized  under  this  article,  notwith- 
standing the  repeal  of  said  article  ten  or  of  the  act  under  which 
such  association  was  incorporated  if,  at  the  time  this  act  takes 
efiFect,  such  association  is  lawfully  engaged  in  business  pursuant 
to  a  license  duly  issued  by  the  superintendent  of  banks  or  an  au- 
thorization certificate  issued  under  the  provisions  of  chapter  five 
hundred  and  eighteen  of  the  laws  of  nineteen  hundred  and  four- 
teen. 


Digitized  by 


Google 


338  Banking  Law.  §  344. 

Any  such  association  is  hereby  authorized  to  continue  in  busi- 
ness under  the  provisions  of  this  article  until  the  expiration  of 
such  license  or  until  such  authorization  certificate  has  been  revoked 
by  the  superintendent  of  banks,  in  accordance  with  the  provisions 
of  section  twenty-nine  of  this  chapter.  Prior  to  the  expiration  of 
such  license,  any  such  personal  loan  association  may  apply  to  the 
superintendent  of  banks  for  an  authorization  certificate  under  the 
provisions  of  this  chapter  and,  if  the  superintendent  of  banks  be 
satisfied  from  such  examination  and  investigation  as  he  may  deem 
necessary,  that  such  personal  loan  association  has  complied  with 
the  provisions  of  law  applicable  to  it  he  may,  within  thirty  days 
after  the  filing  of  such  application,  issue  to  it  an  authorization 
certificate  as  a  personal  loan  company  and  thereupon  such  per- 
sonal loan  association  shall  become  a  duly  authorized  personal  loan 
company  subject  to  all  the  provisions  of  this  article. 

Any  such  personal  loan  association  the  title  of  which  does  not 
include  the  words  "  personal  loan  company  ''  shall  in  all  contracts 
to  which  it  is  a  party  and  in  advertisements  published  by  it  insert 
the  descriptive  words  "  a  personal  loan  company  "  in  parentheses 
after  its  legal  title. 

A  personal  loan  company  which  has  received  an  authorization 
certificate  under  the  provisions  of  chapter  five  hundred  eighteen 
of  the  laws  of  nineteen  hundred  and  fourteen  is  hereby  continued 
and  shall  be  deemed  duly  organized  under  the  provisions  of  this 
article,  notwithstanding  the  repeal  of  such  act 

Any  personal  loan  company  and  any  personal  loan  broker  who 
has  received  an  authorization  certificate  under  the  provisions  of 
chapter  five  hundred  and  eighteen  of  the  laws  of  nineteen  hundred 
and  fourteen  is  hereby  authorized  to  continue  in  business  under 
the  provisions  of  this  article  until  such  authorization  certificate 
has  been  revoked  by  the  superintendent  of  banks,  in  accordance 
with  the  provisions  of  section  twenty-nine  of  this  chapter. 

Source.— New.  Subetituted  by  L.  1915,  ch.  58S,  for  the  originml  weUoa, 
which  waa  itself  new. 

§  344.  General  powers. 

In  addition  to  the  powers  conferred  by  the  general  and  stock 
corporation  laws,  every  personal  loan  company  shall,  subject  to  the 
restrictions  and  limitations  contained  in  this  article^  have  the 
following  powers : 
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1.  To  make  loans,  in  its  discretion,  at  the  rate  of  interest  of 
six  per  centum  per  annum. 

2.  To  act  as  a  pawnbroker  without  complying  with  any  condi- 
tions other  than  those  contained  in  this  article. 

3.  To  make  small  loans  tx)  needy  borrowers  upon  any  of  the  fol- 
lowing securities: 

(a)  Mortgages  upon  personal  property  without  the  actual  de- 
livery of  the  property; 

(b)  Notes  of  the  borrower  endorsed  or  guaranteed  by  another 
person; 

(c)  Afisignments  or  orders  for  the  payment  of  salary  or  wages 
by  the  borrower  br  another  person. 

4.  To  miake  small  loans  upon  notes  of  the  borrower  secured  by 
the  pledge  of  the  bonds  or  interest-bearing  notes  or  obligations  of 
the  United  States  of  America  at  the  rate  of  interest  of  six  per 
centum  per  annum. 

5.  To  charge  interest  upon  loans  made  in  accordance  with  sub- 
divisions two  and  three  bf  this  section. 

Source. —  Former  §  312.  Subdivision  1  is  new.  Subdivision  2  has  been  sub- 
stituted for  the  words  '*and  shall  be  subject  to  and,  entitlcxl  to  all  the  bene- 
fit0  and  provisions  of  the  laws  of  the  state,  and  of  aU  ordinances  of  the  city 
in  which  it  is  located,  concerning  pawnbrokers;  except  that  it  fihaU  not  be 
required  to  obtain  a  license  or  file  any  bond  other  than  that  provided  for  in 
section  three  hundred  and  ten  of  this  chapter  "  in  former  §  312l  Subdivision 
3,  b  and  c  have  been  substituted  for  the  words  "  together  with  other  lawful 
Beourities"  contained  in  former  f  312. 

Am'd  by  L.  1920,  chap.  703.    In*  effect  May  11,  1920. 

CROSS-REFERENCES. —  For  restrictions  on  powers  as  pawnbrokers,  see 
i  345,  fiubds.  1,  2,  3,  and  6. 

For  restrictions  oft^wers  under  subd.  3,  see  §  345,  subds.  1,  2,  4,  5,  and  6; 
for  restrictions  on  assignments,  see  §  347. 

For  restrictions  on  powers  under  subd.  4,  see  §  345,  subds.  2,  3,  and  4. 

For  restrictions  on  place  of  business,  see  §  348;  on  branch  offices,  see  §  349. 

Powers  of  other  corporations  organized  under  Banking  Law,  see  f  106  and 
cross-references  there  given. 

Prohibitions  against  encroachments  on  powers,  see  §|  368,  369. 

General  powers  of  corporations.  Gen,  Corp.  Law,  §§  10,  11;  as  to  acquisi- 
tion of  real  property,  id-,  §8  13,  14. 

As  to  pawnbrokers,  see  Gen.  Bus.  Law,  |§  40^52. 

§  346.  Bestriotions  on  amount  of  loan,  interest  and  oliarget. 

Every  personal  loan  company  shall  be  subject  to  the  following 
restrictions  upon  the  making  of  Idans  and  on  charges  for  services 
in  connection  therewith: 

1.  No  loan  made  under  subdivisions  two,  three  and  four  of  sec- 
tion three  hundred  and  forty-four  of  this  article  Aall  exceed  three 
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hundred  dollars,  nor  shall  any  person  owe  any  such  corporation 
on  account  of  such  loan  more  than  three  hundred  dollars  for  prin- 
cipal at  <any  one  time. 

2.  Interest  shall  not  be  charged  or  collected  in  advance  and  shall 
be  computed  on  unpaid  balances. 

3.  Interest  on  loans  made  as  a  pawnbroker  shall  not  exceed 
three  per  centum  per  month  and  no  other  charge  of  any  kind  shall 
be  made  by  such  corporation  when  acting  as  pawnbroker. 

4.  Interest  on  loans  made  as  provided  in  subdivision  three  of 
section  three  hundred  and  forty-four  of  this  article  shall  not  be 
charged  at  a  rate  to  exceed  two  per  centum  per  month. 

5.  For  a  loan  made  under  subdivisions  three  and  four  of  sec- 
tion three  hundred  and  forty-four  of  this  article  a  charge  may 
be  made  for  expenses,  including  any  examination  of  the  property 
mortgaged  or  investigation  of  the  character  and  circumstances  of 
the  borrower,  indorser,  or  surety,  and  the  drawing,  taking  the 
acknowledgment,  and  filing  of  necessary  papers.  If  such  loan 
is  fifty  dollars  or  less,  such  charge  shall  not  be  more  than  one  dol- 
lar. If  such  loan  exceeds  fifty  dollars,  but  does  not  exceed  one 
hundred  and  fifty  dollars,  such  charge  shall  not  be  more  than 
two  dollars.  If  such  loan  exceeds  one  hundred  and  fifty  dollars, 
such  charge  shall  not  be  more  than  three  dollars.  No  such  charge 
shall  be  made  on  any  loan  or  renewal  thereof  oftener  than  once 
in  each  period  of  twelve  months.  No  such  charge  shall  be  imposed 
upon  any  one  borrower  for  any  new  or  additional  loan  made  within 
three  months  after  any  such  charge  has  been  imposed,  nor  shall 
any  charge  be  imposed  upon  any  one  borrower  for  a  loan  which 
is  to  be  repaid  within  less  than  one  calendar  month  after  the  loan 
is  made,  nor  shall  any  charge  of  any  kind  be  made  in  addition 
to  interest  on  a  loan  of  leas  Qian  ten  dollars.  No  charge  whatso- 
ever shall  be  made  imless  or  until  a  loan  shall  have  been  made 
as  the  result  of  such  examination  or  investigation. 

6.  No  charge  other  than  costs  specifically  prescribed  by  law 
to  be  included  in  any  judgment  shall  be  made  against  any  l)o^ 
rower  by  reason  of  the  institution  of  any  action  or  proceeding  to 
appropriate  security  to  the  payment  of  any  loan,  or  of  any  action 
to  recover  of  ike  borrower  any  gum  lent. 

Amended  by  L.  1915,  ch.  588,  and  L.  1920,  chap.  703.  In  effect  Marcli  11, 
1920. 

Sonrct.^ Former  {  312.  The  words  "and  shall  be  computed  on  unpaid 
balances  "  in  subdivision  2  are  new.  In  subdivision  3  the  words  **  and  no 
other  charge  of  any  kind  shall  be  made  by  such  corporation  when  acting  as 
pawnbroker  "  are  new.    The  provision  in  subdivision  5  regarding  no  further 
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charges  upon  additional  loans  if  made  within  three  months  of  a  previous 
loan,  is  new  and  the  original  subdivision  has  been  amended  by  L.  1915,  ch.  588. 
The  former  section  forbade  further  charges  on  renewals  or  transfers  within 
twelve  months.    Subdivision  6  is  new. 

CROSS-REFERENCES. —  For  powers  herein  restrieted,  see  |  544. 

MuKlGAGE  INVAUDATED  BY  EXCESSIVE  CHARGE.— Under  this 
section,  taken  in  connection  with  §  368,  a  chattel  mortgage  given  to  secure  a 
loan  of  $65  is  rendered  void  by  the  exaction  of  the  sum  of  $10,  in  addition 
to  the  authorized  interest,  to  pay  for  the  services  of  the  lender's  attorneys  in 
searching  the  title  to  the  mortgaged  property  and  in  drawing  the  mortgage. 
London  Realty  Co.  v.  Riordan,  207  N.  Y.  264,  afTg  148  App.  Dlv.  864. 

§  346.  BestriotionB  on  methods  of  making  and  paying  loam. 

Every  personal  loan  company  shall: 

1.  Deliver  to  the  borrower,  at  the  time  a  loan  is  made,  a  state- 
ment in  the  English  language  showing  in  clear  and  distinct  terms 
the  amount  of  the  loan,  the  date  of  the  loan  and  of  its  maturity, 
the  security  for  the  loan,  the  person  to  whom  the  loan  is  made,  the 
name  of  the  lender  and  the  amount  and  rate  of  interest  charged. 
Upon  such  statement  there  shall  be  printed  in  English  a  copy 
of  this  section  and  of  section  three  hundred  and  forty-five  of  this 
article. 

2.  Give  to  the  borrower  a  plain  and  complete  receipt  for  all 
payments  made  on  account  of  any  such  loan  at  the  time  such 
payments  are  made. 

3.  Upon  repayment  of  the  loan  in  full,  mark  indelibly  in  the 
presence  of  the  borrower  every  paper  signed  by  him  with  the 
word  "  paid  "  or  "  canceled  ",  and  discharge  any  mortgages,  re- 
store any  pledges,  return  any  notes  and  cancel  any  assignments 
given  by  the  borrower  as  security. 

No  personal  loan  company  shall  take  any  confession  of  judg- 
ment, any  power  of  attorney,  nor  shall  it  take  any  instrument 
that  does  not  state  the  actual  amount  of  the  loan  in  question,  the 
time  for  which  it  is  made  and  the  rate  of  interest,  nor  any  instru- 
ment in  which  blanks  are  left  to  be  filled  after  execution. 

Amended  by  L.  1915,  ch.  588. 

Source.— Qeneral  Bus.  Law,  |  59c,  as  added  by  ch.  579,  Laws  of  1913. 

§  347.  Bestrictions  on  assignments  of  wages  or  salary. 

Under  any  assignment  or  order  for  the  payment  of  future 
salary  or  wages  given  as  s^urity  for  s^  loan  made  under  this  ar- 
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tide  a  sum  not  exceeding  ten  per  centum  of  the  borrower's  salary 
or  wages  shall  be  collectible  therefrom  under  such  an  assignment 
or  order  at  the  time  of  each  payment  of  salary  or  wages,  if  the 
amount  of  the  loan  has  not  been  paid.  Such  assignment  or  order 
shall  not  be  subject  to  the  provisions  of  section  forty-two  of  the 
personal  property  law. 

Such  an  assignment  or  order,  when  made  by  a  married  man 
or  woman,  not  legally  separated  from  his  or  her  spouse,  shall  not 
be  valid  unless  accompanied  by  the  written  assent  of  his  or  her 
spouse. 

Source. —  General  Bus.  Law,  §  59c,  as  added  by  ch.  579,  Laws  of  1913. 

Amended  by  L.  1915,  clu  588. 

Under  the  exception  of  the  assignment  from  the  provisions  of  the  personal 
property  law,  the  filing  of  such  assignment  within  three  days  after  its  execu- 
tion  with  the  employer  is  not  necessary  to  nuike  the  assignm^it  valid. 

§  348.  Bestriotions  on  place  of  transacting  business. 

No  personal  loan  company  shall : 

1.  Transact  or  solicit  business  under  any  other  name  or  at  any 
other  office  or  place  than*  that  designated  in  the  authorization  cer- 
tificate issued  to  such  company,  except  as  provided  in  section 
three  hundred  and  forty-nine  of  this  article,  and  such  authoriza- 
tion certificate  shall  be  kept  posted  at  all  times  in  a  prominent 
place  in  such  office. 

2.  Maintain  an  office  or  place  of  business  in  the  same  room  in 
which  any  other  business  is  transacted  or  in  a  room  connecting 
with  or  opening  into  a  room  in  which  any  other  business  is  trans- 
acted, without  the  written  consent  of  the  superintendent  of  banks 
which  shall  be  at  all  times  kept  posted  with  such  authorization 
certificate. 

Source. —  New.    Amended  by  L.  1915,  ch.  688. 

CROSS-REFERENCE. —  For  provisions  similar  to  those  contained  in  subd. 
1,  see  §1  110,  195,  245. 

For  provisions  similar  to  those  contained  in  subd.  2,  see  {  171,  relating  to 
private  bankers ;  see  |  245,  relating  to  savings  banks. 

§  349.  Branch  offices  and  restrictions  thereon;  penalty  for  violating. 

Any  personal  loan  company  located  and  doing  business  in  a 
city  of  the  first  or  second  class  may  open  and  occupy  one  or  more 
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branch  offices,  provided  that  before  any  such  branch  or  branches 
shall  be  opened  or  occupied: 

1.  The  superintendent,  in  his  discretion,  shall  have  given  his 
written  approval  for  such  branch  or  branches,  as  provided  in  sec- 
tion fifty-one  of  this  chapter ; 

2.  Every  such  corporation  desiring  to  open  and  occupy  a  branch 
office  shall  have  a  capital  of  ten  thousand  dollars  for  every  branch 
office  established,  in  addition  to  the  capital  required  by  section 
three  hundred  and  forty  of  this  article.  Every  personal  loan  com- 
pany which  maintains  a  branch  office  shall  keep  posted  at  all  times 
in  a  prominent  place  in  such  branch  office  a  copy  of  its  authoriza- 
tion certificate,  certified  by  the  superintendent  of  banks,  together 
with  the  vn*itten  approval  of  the  superintendent  of  the  mainte- 
nance of  such  branch. . 

Any  personal  loan  company  violating  the  provisions  of  this 
section  shall  forfeit  to  the  people  of  the  state  the  sum  of  one 
thousand  dollars  for  every  week  during  which  any  branch  office 
shall  hereafter  be  open  or  occupied  in  violation  of  this  section. 

Source. —  New.  Amended  by  L.  1915,  ch.  588,  which  added  the  last  sentence 
of  subdivision  2. 

CROSS-REFERENCES.— Powers  and  duties  of  superintendent  with  respect 
to  branch  officers,  see  |  51. 

As  to  branch  offices  of  other  corporations  organized  under  the  Banking  Law, 
see  §  110  and  cross-references  there  given. 

§  350.  Het  earnings  and  dividends. 

Every  personal  loan  company  may  pay  dividends  on  its  capital 
stock,  provided  that  no  dividend  shall  be  declared  or  paid  except 
under  the  following  conditions  and  limitations: 

1.  In  determining  net  earnings  no  more  than  a  reasonable  de- 
duction shall  be  made  for  expenses  including  salaries. 

2.  The  total  dividends  declared  in  any  one  year  shall  not 
amount  to  more  than  fifteen  per  centum  on  the  capital  stock. 

Whenever  the  net  earnings  as  determined  in  this  section  amount 
to  more  than  fifteen  per  centum  on  its  capital,  such  personal  loan 
company  shall  comply  with  any  order  of  the  superintendent  of 
hanks  reducing  the  rates  of  interest  or  charges  which  may  be 
made  by  such  personal  loan  company. 

Source. —  Former  §  313.    Under  the  former  law  dividends  were  limited  to 
ten   per  centum. 
Am'd  hj  L.  1920,  chap.  703.    In  effect  May  11,  1920. 
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CROSS-REFERENCES.—  Definition  of  *'  net  earnings,"  see  f  3. 
Superintendent's  power  to  order  reduction  of  charges,  see  f  56,  subd.  6. 
Similar  'provision  as  to  profits  of  personal  loan  brokers,  see  |  364. 

§  351.  Effect  of  reyooation  by  superintendent  of  anthoriEation  certifi- 
cate. 

Whenever  the  superintendent  shall  have  revoked  his  authoriza- 
tion of  any  such  personal  loan  company  and  shall  have  taken  the 
action  to  make  such  revocation  eifective  specified  in  section  twenty- 
nine  of  this  chapter,  all  the  rights  and  privileges  of  such  company, 
resulting  from  such  preceding  authorization,  shall  forthwith  cease 
and  determine. 

Sovrce.— New. 

CROSS-REFERENCES.— Revocation  by  superintendent,  see  f  29. 

Similar  provision  as  to  foreign  banks,  see  f  146;  as  to  foreign  investment 
companies,  see  |  308. 

*§  352.  Change  of  location. 

Any  personal  loan  company  may  make  a  written  application  to 
the  superintendent  of  banks  for  leave  to  change  its  principal  place 
of  business  to  another  place  in  the  same  village,  borough  or  city,  if 
in  a  city  not  divided  into  boroughs.  The  application  shall  state 
the  reasons  for  such  proposed  change  and  shall  be  signed  and  ac- 
knowledged by  a  majority  of  the  board  of  directors  and  be  accom- 
panied by  the  written  assent  thereto  of  stockholders  owning  at  least 
two-thirds  in  amount  of  its  stock.  If  the  superintendent  shall 
grant  his  certificate  authorizing  the  change  of  location,  as  provided 
in  section  fifty  of  this  chapter,  the  personal  loan  company  may, 
upon  or  after  the  day  specified  in  the  certificate,  remove  its  prop- 
erty and  effects  to  the  location  designated  therein,  and  thereafter 
its  principal  place  of  business  shall  be  the  location  so  spcified; 
and  it  shall  have  all  the  rights  and  powers  in  such  new  location 
which  it  possessed  in  its  former  location. 

Source. —  Former  |  31. 

CROSS-REFERENCES.—  Similar  provisions  as  to  other  corporations  sob- 
ject  to  the  Banking  Law,  see  S  119  and  cross-references  there  givoi. 

§  353.  Annual  meeting  of  stockholders;  notice. 

The  stockholders  of  every  personal  loan  company  shall  hold  an 
annual  meeting  for  the  election  of  dirwtors  on  the  second  Tuesday 
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in  January  or  within  ten  days  thereafter,  unless  the  by-laws  shall 
fix  some  other  date  which  must,  in  any  event,  be  during  the  months 
of  January  or  February.  Notice  of  such  meeting  shall  be  given 
as  required  by  the  stock  corporation  law. 

Sovice.— New.  Amended  by  L.  1915,  ch.  588.  Tbe  section  U  timilar  to  { 
122  relating  to  banks.    See  the  annotations  to  that  section. 

§  364.  Qualifleations  of  direoton. 

A  director  of  a  personal  loan  company  need  not  be  a  stock- 
holder of  such  company  unless  its  by-laws  so  provide. 

Source. —  New. 

CROSS-REFERENCES. —  For  similar  provisions  as  to  other  corporations 
subject  to  the  Banking  La^,  see  {  123  and  cross-references  there  given. 

§  365.  Oath  of  directors. 

Each  director^  when  appointed  or  elected,  shall  take  an  oath  that 
he  will,  so  far  as  the  duty  devolves  on  him,  diligently  and  honestly 
administer  the  affairs  of  the  corporation,  and  will  not  knowingly 
violate,  or  willingly  permit  to  be  violated,  any  of  the  provisions  of 
law  applicable  to  such  corporation.  Such  oath  shall  be  sub- 
scribed by  the  director  making  it,  and  certified  by  an  officer  au- 
thorized by  law  to  administer  oaths  and  immediately  transmitted 
to  the  superintendent  of  banks. 

Source. —  New.  Is  adapted  from  {  124  relating  to  banks.  See  the  annota- 
tions to  that  section. 

§  386.  Tenure  of  office  of  directors. 

The  directors  shall,  unless  sooner  removed  or  disqualified,  hold 
office  until  the  next  annual  meeting  of  stockholders,  and  until 
their  successors  are  elected  and  have  qualified. 

Source. —  New.  Is  identical  with  {  125  relating  to  banks.  See  the  annota- 
tions to  that  section. 

(§  367.  Meetings  of  directors;  quorom;  statement  to  directors. 

The  directors  of  every  personal  loan  company  shall  hold  regu- 
lar meetings  as  provided  in  the  by-laws.  One  of  their  number, 
to  be  chosen  by  the  board,  shall  be  the  president  of  the  board. 
If  the  number  of  directors  necessary  to  constitute  a  quorum 
is  not  prescribed  in  the  certificate  of  incorporation  or  organi- 
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zatian  certificate,  or  in  the  by-laws,  and  no  provision  is  made 
therein  for  determining  the  same,  the  directors  may  fix  such 
number,  which  shall  not  be  less  than  two,  with  the  same  effect 
as  if  such  number  were  prescribed  in  the  certificate  of  incor- 
poration or  organization  certificate.  The  treasurer  or  manager 
shall  prepare  and  submit  to  the  directors  at  each  regular  meeting 
of  the  board,  or  to  an  executive  committee  of  not  less  than  three 
members  of  such  board  at  least  four  times  a  year  a  written  state- 
ment showing  the  total  amount  and  number  of  loans  made,  the 
classes  of  securities  taken  therefor,  the  interest  charged,  the  aver- 
age amount  of  loans  made,  and  any  expenses  incurred  since  the 
last  regular  meeting  of  the  board. 

A  copy  of  such  statement,  together  with  a  list  of  the  directors 
present  at  such  meeting,  verified  by  the  affidavit  of  the  officer  or 
officers  charged  with  the  duty  of  preparing  and  submitting  such 
statement  shall  be  filed  with  the  records  of  the  corporation  within 
one  day  after  such  meeting,  and  shall  be  presumptive  evidence  of 
the  matters  therein  stated. 

Amended  by  L.  1915,  ch.  588. 

Source. —  Former  S  42,  except  the  provision  as  to  quorum  which  is  adapted 
from  former  §  69  relating  to  banks. 

CROSS-REFERENCES. —  For  similar  provisions  as  to  other  corporations 
subject  to  the  Banking  Law,  see  §  129  and  cross-references  there  given. 

§  368.  Communications  from  banking  department  must  be  submitted 
to  directors  and  noted  in  minutes. 

Each  official  communication  directed  by  the  superintendent  of 
banks  or  one  of  his  deputies  to  a  personal  loan  company  or  to  any 
officer  thereof,  relating  to  an  investigation  or  examination  con- 
ducted by  the  banking  department  or  containing  suggestions  or 
recommendations  as  to  the  conduct  of  the  business  of  the  corpora- 
tion, shall  be  submitted,  by  the  officer  receiving  it,  to  the  board 
of  directors  at  the  next  meeting  of  such  board,  and  duly  noted  in 
the  minutes  of  the  meetings  of  such  board. 

Source. —  Former  §41-  Is  identical  with  S  132  relating  to  banks.  See  the 
annotations  to  that  section? 

§  369.  Personal  loan  brokers;  application  certificate. 

Any  individual,  partnership  or  unincorporated  association  de- 
siring to  engage  in  business  as  personal  loan  brokers  shall  sub- 
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scribe  and  acknowledge  and  submit  to  the  superintendent  of  banks 
at  his  office  a  certificate  in  duplicate  which  shall  specifically  state : 

1.  The  full  name,  residence  and  post-office  address  of  such  in- 
dividual or  of  each  member  of  such  partnership  or  unincorporated 
association. 

2.  That  the  subscriber  or  subscribers  are  applicants  for  an  au- 
thorization certificate  to  transact  the  business  of  a  personal  loan 
broker.  \ 

3.  The  state  or  county  of  which  each  individual  named  in  the 
certificate  is  a  citizen. 

4.  The  amount  of  permanent  capital  which  such  individual, 
partnership  or  unincorporated  association  has  deposited  in  cash 
to  be  invested  and  kept  permanently  invested  in  such  business, 
which,  if  said  business  is  to  be  transacted  in  a  city  of  the  first 
or  second  class  shall  be  not  less  than  ten  thousand  dollars  and, 
if  such  business  is  to  be  transacted  elsewhere  in  the  state,  shall 
be  not  less  than  five  thousand  dollars. 

5.  The  particular  city  or  incorporated  or  unincorporated  vil- 
lage in  which  such  business  is  to  be  transacted  and  the  location 
by  street  and  number  of  the  office  or  place  of  business  therein. 

Source. —  New. 

Under  article  5-a  of  the  General  Business  Law,  as  added  by  Laws  of  1913, 
chapter  679,  individuals  exercising  powers  conferred  on  personal  loan  com- 
panies were  to  be  subject  to  regulation  and  supervision  by  an  officer  designated 
as  the  "  supervisor  of  small  loans,"  to  be  appointed  by  the  Governor.  The 
law,  however,  was  considered  so  unsatisfactory  that  this  office  was  never  filled; 
and  personal  loan  brokers  have  been  brought  under  the  supervision  of  the 
banking  department  by  the  present  law,  and  Laws  of  1913,  ch.  579,  has  been 
repealed  by  this  act. 

CROSS-REFERENCES.— Fourth  deputy  superintendent  to  have  charge  of 
supervision  of,  see  §  13. 


Permanent  capital;  increase  or  decrease  thereof. 

The  permanent  capital  of  every  such  personal  loan  broker  shall 
be  paid  in  cash  and  shall  be  kept  unimpaired  in  his  personal  loan 
business  as  specified  in  the  verified  certificate  submitted  to  the 
superintendent  in  accordance  with  the  provisions  of  section  three 
hundred  fifty-nine  of  this  article.  From  time  to  time,  with  the 
written  approval  of  the  superintendent  and  upon  good  cause 
shown,  such  permanent  capital  may  be  increased  or  decreased, 
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provided  it  shall  not  be  decreased  below  the  amount  specified  in 
said  section. 

Source. —  New.  Substantially  identical  with  S  154  relating  to  private 
bankers. 

§  361.  Conditions  preoedent  to  personal  loan  broker  engagii^;  in 
business. 

No  personal  loan  broker  shall  exercise  any  of  the  powers  con- 
ferred by  this  article  upon  personal  loan  companies  until  he  has 

1.  Deposited  in  cash  the  amount  of  permanent  capital  specified 
in  his  verified  certificate,  as  required  by  section  three  hundred 
and  sixty  of  this  article;  and 

2.  Complied  with  the  requirements  specified  in  subdivisions 
two  and  three  of  section  three  hundred  and  forty-one  of  this 
article. 

Source. —  New. 

CROSS-REFERENCES. —  For  similar  proyisions  as  to  other  persons  and 
corporations  seeking  to  engage  in  business  under  the  Banking  Law,  see  §  103 
and  cross-references  there  given. 

§  362.  Powers,  duties  and  liabilities  of  authorized  broker. 

Every  personal  loan  broker  who  shall  have  been  duly  authorized 
by  the  superintendent  of  banks  shall  be  entitled  to  exercise  the 
powers  conferred  upon  personal  loan  companies  by  this  article 
and  shall  be  subject  to  all  the  duties,  restrictions,  liabilities  and 
penalties  imposed  upon  such  companies  by  this  article,  exceptf 
that  no  personal  loan  broker  shall  transact  his  business  at  any 
place  other  that  that  specified  in  his  authorization  certificate. 

Source. —  New.  This  section  has  been  substituted  for  the  license  provisions 
contained  in  General  Business  Law,  art.  5-a  (as  added  by  Laws  of  1913,  cb. 
579 )  and  repealed  by  this  act. 

§  362-a.  Designation  of  superintendent  of  banks  as  attorney  for 
service  of  process  when  required. 

An  individual  who  is  not  a  resident  of  this  state  shall  not,  either 
by  himself  or  as  a  member  of  a  partnership  or  unincorporated  as- 
sociation, be  authorized  by  the  superintendent  of  banks  to  transact 
business  under  the  provisions  of  this  article,  unless  such  individual 
shall  have  designated  the  superintendent  of  banks,  by  a  duly 
executed  instrument  in  writing,  his  true  and  lawful  attorney  upon 
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whom  all  process  in  any  action  or  proceeding  by  any  resident  of 
this  state  against  such  individual  or  the  partnership  or  unincor- 
porated association  of  which  he  is  a  member  may  be  served  with 
the  same  effect  as  if  such  individual  were  a  resident  of  this  state 
and  had  been  lawfully  served  with  such  process  within  the  state. 
SoTurcc.— Added  by  L.  1915,  ch.  588. 

§  868.  Title  to  be  taken  in  descriptive  name. 

All  mortgages,  notes,  assignments,  agreements  and  contracts 

taken  by  any  such  personal  loan  broker  in  connection  with  such 

personal  loan  business,  shall  be  taken  in  the  name  of  such  broker 

with  the  addition  of  the  descriptive  name  "  personal  loan  broker/' 

Source. — ^New.    Conformed  to  {  155  relating  to  private  bankers. 

§  384.  Bettriction  on  profits  of  personal  loan  broker. 

No  personal  loan  broker  shall  in  any  year  withdraw  or  take 
out  of  his  business  profits  amounting  to  more  than  fifteen  per 
centum  of  his  permanent  capital  after  allowing  for  a  reasonable 
deduction  for  expenses  and  salaries,  including  the  personal  serv- 
ices of  Huch  broker.  Whenever  his  profits  during  the  preceding 
calendar  year,  less  such  deduction,  shall  have  exceeded  that 
amount,  such  broker  shall  comply  with  any  order  of  the  superin- 
tendent of  banks  reducing  the  rates  of  interest  or  charges  which 
may  be  made  by  such  broker. 

Source.— New. 

Am'd  by  L.  1»20,  chap.  703.    In  effect  May  11,  1920. 

CROSS-REFERENCES.— Superintendent's    power    to   order   reduction    of 
charges,  see  §  56,  subd.  5. 
Similar  provisions  as  to  net  earnings  of  personal  loan  companies^  see  f  350. 

§  366.  Beports  to  superintendent;  penalty  for  failure  to  make. 

On  or  before  the  first  day  of  February  in  each  year,  every  per- 
sonal loan  company  and  every  personal  loan  broker  shall  make  a 
written  report  to  the  superintendent  of  banks  which  shall  contain 
a  statement  of  condition  on  the  morning  of  the  first  day  of  Jan- 
uary in  such  year  and  shall  be  in  the  form  and  contain  the  matters 
prescribed  by  the  superintendent. 

Every  such  report  shall  be  verified  by  the  oaths  of  the  presi- 
dent or  vice-president  and  secretary  or  treasurer  of  such  company 
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or  by  such  personal  loan  broker.  The  verification  shall  state  that 
the  report  is  true  and  correct  in  all  respects  to  the  best  of  the  knowl- 
edge and  belief  of  the  person  or  persons  verifying  it,  and  that  the 
usual  business  of  the  corporation  or  broker  has  been  transacted  at 
the  location  required  by  this  article  and  not  elsewhere. 

Every  such  corporation  and  broker  shall  also  make  any  other 
special  reports  to  the  superintendent  which  he  may  from  time  to 
time  require,  which  shall  be  in  such  form  and  filed  at  such  date 
as  may  be  prescribed  by  the  superintendent  and  shall,  if  required 
by  him,  be  verified  in  such  manner  as  he  may  prescribe. 

Every  such  corporation,  within  ten  days  after  declaring  a 
dividend,  shall  make  written  report  to  the  superintendent  stating 
the  amount  of  such  dividend,  and  the  amount  of  its  net  earnings  in 
excess  thereof.  Such  report  shall  be  verified  by  the  oath  of  the 
president,  or  treasurer  of  the  corporation. 

If  any  such  corporation  or  broker  shall  fail  to  make  any  report 
required  by  this  section  on  or  before  the  day  designated  for  the 
making  thereof,  or  shall  fail  to  include  therein  any  matter  required 
by  the  superintendent,  it  shall  forfeit  to  the  people  of  the  state  the 
sum  of  one  hundred  dollars  for  every  day  that  such  report  shall  be 
delayed  or  withheld,  and  for  every  day  that  it  shall  fail  to  report 
any  such  omitted  matter,  unless  the  time  therefor  shall  have  been 
extended  by  the  superintendent  as  provided  by  section  forty-nine 
of  this  chapter. 

Source.—  Former  §§  21,  311. 

CROSS-REFERENCES.— Powers  and  duties  of  superintendent  with  regard 
to  reports,  see  §§  42,  43. 

Reports  of  other  persons  and  corporations  subject  to  the  Banking  Law,  see 
{  133  and  cross-references  there  given. 

§  366.  Liability  of  company  or  broker  for  assessments  by  saperin- 
tendent. 

When  the  superintendent,  pursuant  to  the  powers  conferred  on 
him  by  article  two  of  this  chapter,  shall  have  levied  any  assessment 
upon  any  personal  loan  company  or  personal  loan  broker  and  shall 
have  duly  notified  such  company  or  broker  of  the  amount  thereof, 
the  amount  so  assessed  shall  become  a  liability  of  and  shall  be  paid 
by  such  company  or  broker  to  the  superintendent. 

Source. —  New.  Is  identical  with  §  135  relating  to  banks.  See  the  annota- 
tions to  that  section. 
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§  367.  Books  and  records. 

Every  personal  loan  company*  and  personal  loan  broker  shall 
conform  its  methods  of  keeping  its  books  and  records  to  such 
orders  in  respect  thereto  as  shall  have  been  made  and  promulgated 
by  the  superintendent  pursuant  to  section  forty-nine  of  this  chap- 
ter. Any  such  company  or  broker  that  refuses  or  n^lects  to  obey 
any  such  order  shall  be  subject  to  a  penalty  of  one  hundred  dollars 
for  each  day  that  such  refusal  or  neglect  continues. 

Every  such  company  and  broker  shall  preserve  the  records  of 
final  entry  used  in  such  business,  including  cards  used  in  the  card 
system,  for  a  period  of  at  least  six  years  from  the  date  of  making 
the  same  or  from  the  date  of  the  last  entry  thereon,  unless  the 
superintendent  shall,  upon  application  of  such  company  or  broker, 
have  otherwise  directed. 

Source. —  The  first  paragraph  is  from  former  {  8.  The  second  paragraph  is 
new.    The  reference  in  the  first  paragraph  to  S  49  should  be  to  S  66* 

CROSS-REFERENCES.— Orders  by  superintendent  with  regard  to  methods 
of  keeping  books,  see  S  66,  subd.  4. 

Similar  provisions  as  to  other  persons  and  corporations  subject  to  the 
Banking  Law,  see  i§  109,  136,  and  cross-references  there  given. 

§  368.  Prohibitions  against  enoroaohment  on  powers  relating  to  in- 
terest; violations  of  inch  prohibitions  or  restrictions;  pen- 
alty fheref or. 

No  person  or  corporation,  except  as  authorized  by  this  chapter, 
shall  directly  or  indirectly  charge  or  receive  any  interest,  dis- 
count or  consideration  greater  than  six  per  centum  per  annum 
upon  the  loan,  use  or  forbearance  of  money,  goods  or  things  in 
action  of  the  value  of  two  hundred  dollars  or  less,  or  upon  the 
action  of  the  valuo  of  three  hundred  dollars  or  less,  or  upon  the 
loan,  use  or  sale  of  personal  credit  in  any  wise. 

The  foregoing  prohibitions  shall  apply  to  any  person  who,  as 
security  for  any  such  loan,  use  or  forbearance  of  money,  or  for 
any  such  loan,  use  or  sale  of  personal  credit,  makes  a  pretended 
purchase  of  property  from  any  person  and  permits  the  owner  or 
pledgor  to  retain  the  possession  thereof,  or  who,  by  any  device  or 
pretense  of  charging  for  his  services  or  otherwise,  seeks  to  obtain 
a  larger  compensation  than  is  authorized  by  this  article. 

Any  person,  and  the  several  officers  and  employees  of  any  cor- 
poration, who  shall  violate  the  foregoing  prohibitions,  shall  be 
23 
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guilty  of  a  misdemeanor,  and  upon  proof  of  such  fact  the  debt 
shall  be  discharged  and  the  security  shall  be  void.  But  this  sec- 
tion shall  not  apply  to  licensed  pawnbrokers,  making  loans  upon 
the  actual  and  permanent  deposit  of  personal  property  as  security ; 
nor  shall  this  section  aflFect  in  any  way  the  validity  or  l^ality  of 
any  loan  of  money  or  credit  exceeding  three  hundred  dollars  in 
amount. 

Any  personal  loan  broker  and  any  officer  or  employee  of  a  per- 
sonal loan  company  who  shall  violate  any  of  the  provisions  of 
section  three  hundred  and  forty-five  of  this  chapter  shall  be  guilty 
of  a  misdemeanor  and  upon  proof  of  such  fact  the  debt  shall  be 
discharged  and  the  security  shall  be  void. 

Somce^— Farmer  §  314. 

Amended  by  L.  1915,  oh.  588,  which  added  the  last  paragraph.  Am'd  by 
h,  1920>  chap.  703.    In  effect  May  11,  1920. 

CROSS-REFERENCES.—  Interest  that  may  be  taken  by  banks  and  bankers, 
see  IS  114,  115;  by  trust  companies,  see  §§  200,  201. 

Rate  of  interest  that  may  be  charged  by  licensed  pawnbn^ers,  see  Qen.  Bus. 
Law,  f  46. 

General  Usury  Law,  see  Gen.  Bus.  Law,  §§  370-382. 
Penalty  for  taking  usury,  see  Penal  Law,  §  2400,  post. 

NOT  REPEALED  BY  PENAL  LAW,  SECTION  2400.— Section  2400  of  the 
Penal  Law,  which  makes  the  taking  of  security  an  essential  element  of  the 
crime  of  usury  as  therein  defined,  did  not  repeal  former  §  314  by  implication. 
The  two  statutes  are  not  inconsistent,  but  are  complementary  to  each  other. 
People  V.  Schultz,  149  App.  Div.  844. 

FORBIDS  EXACTION  OF  ANY  OTHER  CHARGES.— This  action  taken 
in  connection  with  {  345  (former  §  312),  forbids  the  exaction  by  the  lender, 
either  in  his  own  favor  or  in  favor  of  anybody  else,  of  any  other  charge  than 
the  authorized  rate  of  interest  and  an  additional  sum  not  exceeding  $1  if  the 
loan  is  for  $50  or  less,  or  a  sum  not  exceeding  $2  if  the  loan  is  in  excess  of  $50. 
London  Realty  Co.  v.  Riordan,  207  N.  Y.  264,  aff'g  148  App.  Div.  854. 

Section  314  of  the  former  Banking  Law  of  1909,  relating  to  the  charge  or 
receipt  of  interest  in  excess  of  the  real  rate,  does  not  apply  to  private  bankers. 
Clarke  v.  Taylor,  167  App.  Div.  376. 

TAKING  SECURITY  AS  AN  ELEMENT  OF  OFFENSE.— Under  this  sec- 
tion the  taking  of  security  is  not  an  element  of  the  crime  where  the  loan  is 
of  money,  but  it  is  where  the  loan  is  of  personal  credit.  People  v.  Schultx, 
149  App.  Div.  844. 

RESTITLTION  NOT  A  DEFENSE.— The  provisions  of  Gen.  Bus.  Law, 
§S  376.  382  to  *,he  effect  that  restitution  of  moneys  or  property  ill^ally 
received  shall  be  a  bar  to  further  penalties,  are  not  available  to  a  person 
prosecuted  for  violation  of  this  section.  People  v.  Young,  207  N.  Y.  522, 
aff'g  153  App.  Div.  567. 

LOAN  ASSOCIATION  NOT  A  "  PRIVATE  BANKER."— An  unincorporated 
association  whose  sole  business  is  that  of  loaning  money  upon  assignments 
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of  wages  and  chattel  mortgages  is  in  no  sense  a  *' private  banker"  so  as  to 
be  entitled  to  the  protection  of  S  114  when  prosecuted  for  a  violation  of  this 
section.    People  v.  Young,  207  N.  Y.  522,  aflTg  163  App.  Div.  567. 

LIABILITY  AS  PRINCIPAL.—  One  who  violates  this  section  is  liable  as  a 
principal,  although  he  makes  the  loan  in  behalf  of  another.  People  v.  Schultz, 
149  App.  Div.  844. 

BURDEN  OF  PROOF. —  In  a  prosecution  under  this  statute  the  People  need 
now  show  that  the  defendant  is  not  a  person  or  corporation  duly  authorized 
by  the  Superintendent  of  Banks.  The  burden  is  on  the  defendant  to  bring 
himself  within  the  exception.    People  v.  Schultz,  149  App.  Div.  844. 

FOR  AN  INDICTMENT  HELD  SUFFICIENT  under  this  section,  see  Peo- 
ple V.  Young,  207  N.  Y.  522,  aff'g  153  App.  Div.  567. 


Penalty  for  unlawfully  engaging  in  personal  loan  business. 

No  person  or  corporation  shall^  except  as  authorized  by  this 
chapter,  make  any  loan  of  three  hundred  dollars  or  less,  or  become 
endorser  upon  or  guarantor  of  or  surety  for  any  such  loan  for 
which  loan,  endorsement  or  guarantee  any  charge,  interest,  dis- 
count or  consideration  is  made  or  taken  in  excess  of  six  per 
caitum  per  annum.  No  individual,  partnership,  unincorporated 
association  or  corporation  shall,  directly  or  indirectly,  engage  or 
offer  to  engage  in  negotiating  or  arranging  any  transaction  herein 
prohibited,  or  aiding  the  borrower  or  the  lender  either  to  pro- 
cure or  to  make  any  such  loans.  A  violation  of  any  of  the  provi- 
sions of  this  section  shall  be  a  misdemeanor,  whether  or  not  such 
loans  are  actually  made. 

Any  person  or  corporation  purchasing  or  discounting  such  notes 
or  loans  of  three  hundred  dollars  or  less,  or  endorsing,  guarantee- 
ing or  becoming  surety  for  the  payment  of  any  such  notes  or  loans 
for  compensation  or  for  value  of  any  kind,  or  furnishing  security 
therefor  or  procuring  any  endorser,  guarantor  or  surety  therefor, 
for  compensation  or  value  of  any  kind,  withbut  having  been  first 
authorized  so  to  do  under  the  provisions  of  this  chapter,  shall  be 
presumed  to  have  violated  the  provisions  of  this  section. 

Source. —  New,  but  baeed  on  fonner  i  314.    See  notes  to  {  368. 

Amended  by  L.  1915,  ch.  688,  and  L.  1920.  ch.  703.    In  effect  May  11,  1920. 

§  370.  Offender  a  competent  witness. 

Any  person  offending  against  any  provision  of  this  article  is  a 
competent  witness  against  any  other  person  so  offending,  and  may 
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be  compelled  to  attend  and  testify  upon  any  trial,  hearing  or  pro- 
ceeding, or  investigation,  in  the  same  manner  as  any  other  person. 
But  the  testimony  so  given  shall  not  be  used  in  any  prosecution 
or  proceeding,  civil  or  criminal,  against  the  person  so  testifying. 
A  person  so  testifying  to  the  violation  of  any  of  the  provisions  of 
this  article,  shall  not  thereafter  be  liable  to  indictment,  prosecu- 
tion, or  punishment  for  such  violation,  and  may  plead  or  prove 
the  giving  of  testimony  accordingly,  in  bar  of  such  an  indictment 
or  prosecution. 
Source. —  New.    Adapted  from  Penal  Law,  {  381. 

|§  371.  Penalty  for  publishing  statements  oalonlated  to  deodve. 

No  personal  loan  company  or  personal  loan  broker  or  other  per- 
son or  corporation  shall  print,  publish  or  distribute  or  cause  to  be 
printed,  published  or  distributed  in  any  manner  whatsoever,  any 
vn'itten  or  printed  statement  with  regard  to  the  rates,  terms  or 
conditions  for  the  lending  of  money,  credits,  goods  or  things  in 
action,  in  amounts  of  three  hundred  dollars  or  less,  which  is  false 
or  calculated  to  deceiva  Any  person,  partnership  or  corporation 
violating  the  provisions  of  thid  section  shall  be  guilty  of  a  mis- 
demeanor. 

Source.— New.  Amended  lyy  L.  1915,  ch.  6S6/ and  L.  1920,  ch.  703.  In 
effect  May  11,  1920. 

§  372.  Evidence  of  violation. 

Evidence  of  a  violation  of  any  provision  of  this  article  by  an 
officer,  agent  or  employee  shall  be  prima  facie  evidence  of  such 
violation  by  his  principal.  Evidence  of  a  violation  of  any  provi- 
sion of  this  article  by  a  member  of  a  partnership  shall  be  prima 
facie  evidence  of  such  violation  by  each  member  of  the  partner- 
€rhip.  Evidence  of  a  violation  of  any  provision  of  this  article  by 
a  director,  trustee,  oflScer,  agent  or  employee  of  a  corporation 
shall  be  prima  facie  evidence  of  such  violation  by  such  corporation. 

Added  by  L.  1915,  chap.  588. 

§  373.  What  constitutes  a  loan  within  the  state. 

Wlien  an  application  for  a  loan,  or  for  an  endorsement  or  guai^ 
antee,  or  for  the  purcha-se  or  sale  of  a  note,  or  when  a  power  of 
attorney  to  make  a  loan,  is  made  or  signed  by  any  person,  asso- 
ciation, partnership  or  corporation  within  this  state  and  the  money 
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is  advanced,  or  the  endorsement  or  guarantee  is  made  or  fur- 
nished, op  the  note  purchased  by  any  person,  association,  partner- 
ship OP  coppopation  without  this  state,  the  tpansaction  shall  be 
deemed  to  be  a  loan  made  within  this  state,  and  such  loan  and 
the  papties  making  it,  or  taking  such  application  op  power  of  air 
topney,  shall  be  subject  to  the  provisions  of  this  article.  This 
section  shall  not  affect  in  any  way  the  validity  or  legality  of  any 
loan  of  money  or  credit  exceeding  three  hundred  dollars  in  amount. 
Added  bjr  L.  1915,  oh.  588.   Am'd  lyy  L.  1020,  ch.  703.    In  effect  May  11, 1920. 
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ABTICUS  X. 
Savingrs  and  Loan  Associations ;  Land  Bank  of  the  State  of  New  Tork. 

Section  37o.  Incorporation ;  organization  certificate. 

376.  Proposed  by-laws. 

377.  When  corporate  existence  begins. 

378.  General  powers. 

379.  Membership,  dues  and  capital 

380.  Shares  in  naiues  of  two  or  name  of  fiduciary. 

381.  Matured  value  of  shares  hereafter  issued. 

382.  Character  of  association;  how  dividends  credited. 

383.  Classes  of  shares;  dues;  participation  in  apportioned  profits. 

384.  Loans  and  investments. 

385.  Premium,  premium  plan,  and  restrictions. 

386.  Restrictions  on  real  estate  mortgages. 

387.  Restrictions  on  taking,  holding  and  conveying  real  estate. 

388.  Power  to  borrow;  restrictions. 

389.  Fines  and  restrictions  thereon. 

390.  Restrictions  on  payment  of  expenses. 

391.  Restrictions  on  entries  in  books;  amortization  of  securities. 

392.  Guaranty  fund. 

393.  Amount  of  guaranty  fund  at  close  of  dividend  period;  how  de- 

termined. 

394.  Calculation  of  earnings  for  dividend  period. 

395.  Net  earnings;  credits  to  guaranty  fimd  and  imdivided  profits; 

dividends. 

396.  Matured  shares. 

397.  Withdrawal  of  free  shares. 

398.  Restrictions  on  payment  of  matured  shares  and  withdrawals. 

399.  Retirement  of  shares. 

400.  Suspension  and  forfeiture  of  shares. 

401.  Transfer  of  shares. 

402.  Repayment  of  loans;  application  of  pledged  shares. 

403.  Change  of  location. 

404.  Reduction  of  liability  to  members. 

405.  Qualifications  of  directors. 

406.  Oath  of  directors. 

407.  Vacancies  in  board  of  directors. 

408.  Change  of  number  of  directors. 

409.  Restrictions  on  directors  and  offioera. 
409-a.  Pensions  for  officers  and  employees. 

410.  Amendment  of  by-laws;  review  of  superintendent's  refusal  to 

approve. 

411.  Exemptions. 

412.  Communications  from  banking  department. 

413.  Reports  to  superintendent. 

414.  Preference  of  deposits. 
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6ection415.  Annual  report  to  stockholders. 

416.  Construction  of  reference  to  laws  of  eighteen  hundred  and  ninety- 

two. 

417.  Rights  of  certain  associations  preserved. 

418.  Charters  to  be  conformed  to  this  article. 

419.  Construction  of  term  "  by-laws." 

420.  Foreign  corporations  prohibited  from  transacting  business. 

421.  Land  bank;  incorporation;  organization  certificate. 

422.  Proposed  by-laws. 

423.  When  corporate  existence  begins;  conditions  precedent  to  com- 

mencing business. 

424.  General  powers. 

425.  Restrictions  on  powers. 

426.  Debenture  bonds. 

427.  Issuing  of  bonds. 

428.  Membership;  liability;  transfer  of  shares. 

429.  Commissions  and  payment  of  expenses. 

430.  Qualifications  of  directors;  bond. 

431.  Oath  of  directors. 

432.  Vacancies  in  board  of  directors. 

433.  Change  of  number  of  directors. 

434.  Officers. 

435.  Amendment  of  by-laws. 

436.  Annual  meeting. 

437.  Preference  of  credits. 

438.  Land  bank  and  its  debentures  not  liable  for  taxation. 

§  376.  Incorporation;  org^anization  oertiflcate. 

When  authorized  by  the  superintendent  of  banks  as  provided 
in  section  twenty-three  of  this  chapter,  fifteen  or  more  persons, 
residents  of  the  state  of  New  York,  may  form  a  corporation  to  be 
known  as  a  savings  and  loan  association.  Such  persons  shall  sub- 
scribe and  acknowledge  and  submit  to  the  superintendent  of  banks 
at  his  office  an  organization  certificate  in  duplicate,  which  shall 
specifically  state: 

1.  The  name  by  which  the  association  is  to  be  known,  which 
shall  contain  as  a  part  thereof  the  words  '^  savings  and  loan  asso- 
ciation," 

2.  The  place  where  its  business  is  to  be  transacted^ 

3.  The  name,  occupation,  place  of  residence  and  postroffice  ad- 
dress, including  street  and  number,  if  in  a  city,  of  each  incor- 
porator and  the  number  of  shares  for  which  he  has  subscribed. 

4.  The  matured  value  of  the  total  number  of  shares  for  which  the 
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incorporators  have  subecribed,  which  shall  be  at  least  twenty-five 
thousand  dollars. 

5.  The  number  of  the  directors  of  the  association,  which  shall 
not  be  less  than  seven  or  more  than  fifteen,  and  the  names  of  the 
incorporators  who  shall  be  itB  directors  until  the  first  annual  meet- 
ing. The  incorporators  named  as  directors  must  possess  the  quali- 
fication of  directors  specified  in  section  four  hundred  five  of 
this  article. 

Source.— Former  {  210. 

CROSS-REFERENCES.—  Definition  of  ''  savings  and  loan  association/'  see 
§  2. 

Powers  and  duties  of  superintendent  with  req>ect  to  incorporation,  see 
1$  21-24. 

Similar  provisions  as  to  other  corporations  seeking  to  engage  in  business 
under  the  Banking  Law,  see  §  100  and  cross-references  there  given. 

As  to  general  qualifications  of  incorporators,  see  Gen.  Corp.  Law,  {  4,  post ; 
corporate  names,  id..  §$  6,  60,  post;  amended  and  supplemental  certificates, 
id.,  I  7,  post ;  extension  of  corporate  ezistenoe,  id.,  {  37,  post. 

CHANGE  OF  NAME.— Upon  a  change  of  name  by  a  building  and  loan 
association,  the  new  name  must  contain  the  words  "savings  and  loan  associa- 
tion."    Atty.-Gen.  Rep.    (1902)    186. 

RIGHT  TO  USE  "  BANK  "  IN  NAME.— Under  the  former  law  the  Attor- 
uey-General  was  of  the  opinion  that  a  building  and  loan  association  should 
not  be  allowed  to  use  the  word  "bank"  in  its  title.  Atty.-Gen.  Rep.  (1892) 
308. 

AMENDED  CERTIFICATE  OF  INCORPORATION.— Where  a  building 
and  loan  association  made  application  to  change  its  name,  the  Attorney- 
General  rendered  an  opinion  that  the  amended  certificate  of  incorporation 
need  not  be  limited  to  the  matters  stated  in  this  article,  but  might  ccmtain 
any  provision  for  the  regulation  of  its  business  and  the  conduct  of  the  cor- 
porate affairs,  and  any  limitation  upon  its  powers  or  the  powers  of  its  direct- 
ors and  stockholders,  which  did  not  exempt  them  from  the  performance  of 
any  duty  imposed  by  law.     Atty.-Gen.  Rep.   (1902)    186. 

POWER  OF  DIRECTORS.— The  articles  of  association  constitute  the  con- 
tract between  the  association  and  its  members,  and  no  provision  of  such 
contract  can  be  abrogated  or  its  obligation  impaired  by  any  act  of  the 
directors  which  ia  not  expressly  authorized  by  the  articles  themselves.  WoUe 
V.  Conkey  Avenue  Sav.,  etc.,  Assoc.,  75  Hun  201. 

§  376.  Proposed  by-laws. 

The  incorporators  shall  subscribe  and  acknowledge  and  submit 
to  the  superintendent  of  banks  at  his  office  proposed  by-laws  in 
duplicate^  which  shall  prescribe  the  manner  in  which  the  bwin^BS 
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of  the  association  shall  be  conducted  with  reference  to  the  follow- 
ing matters: 

1.  The  dates  of  regular  meetings  of  shareholders;  the  notice, 
if  any,  to  be  given ;  the  qualifications  of  voters  and  the  manner  of 
voting ;  the  manner  of  calling  special  meetings,  and  the  number  of 
members  which  shall  constitute  a  quorum.  The  date  of  the  an- 
nual meeting  shall  be  in  January. 

2.  The  number  and  the  qualifications  of  directors,  other  than 
that  specified  in  section  four  hundred  five  of  this  article;  their 
terms  of  office,  which  shall  not  be  less  than  one  year  or  more  than 
three  years,  and  if  the  terms  of  office  be  more  than  one  year,  the 
method  of  division  into  classes  for  the  purpose  of  electing,  as 
nearly  as  may  be,  an  equal  number  of  directors  each  year ;  the  re- 
moval or  suspension  of  directors  and  the  filling  of  vacancies. 

8.  The  meetings  of  the  board  of  directors;  its  powers  and 
duties;  the  appointment  or  election  of  auditors  and  their  com- 
pensation ;  the  appointment  of  appraisers  and  their  compensation. 

4.  The  officers;  the  manner  of  their  election;  their  terms  of 
office,  duties  and  compensation ;  the  officers  who  shall  be  ex  officio 
members  of  the  board  of  directors;  and  the  bonds  which  shall  be 
given  by  officers  who  have  the  custody  or  possession  of  money, 
securities  or  property  of  the  association. 

5.  The  classes  of  shares  which  may  be  issued;  whether  they 
shall  be  issued  in  series  or  otherwise;  the  times  when  they  may 
be  issued ;  and  their  matured  value. 

6.  The  certificates  or  pass-books  which  shall  be  issued  to  menh 
hers. 

7.  The  fees  that  may  be  charged,  which  shall  be  only  an  entrance 
fee  not  exceeding  twenty-five  cents  a  share  or  in  lieu  thereof  a 
membership  fee  not  exceeding  one  dollar;  a  transfer  fee  not  ex- 
ceeding twenty-five  cents  a  share,  or  in  lieu  thereof  a  total  fee  not 
exceeding  one  dollar  on  each  transfer. 

8.  The  sums  of  money,  or  dues,  that  shall  be  paid  upon  shares 
and  the  time  of  their  payment;  the  time  and  maimer  of  appor- 
tioning, crediting  and  paying  dividends. 

9.  Loans  and  investments;  the  security  to  be  taken  for  loans, 
the  premium  plan,  if  any,  and  the  conditions  under  which  loans 
may  be  repaid. 

10.  The  fines  which  may  be  imposed  upon  members  fpr  ifailur^ 
punctually  to  pay  dues,  interest  or  premium. 
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11.  The  interest,  not  to  exceed  six  per  centum  per  annum,  that 
may  be  paid  upon  advance  payments  of  dues,  interest  or  premium. 

12.  The  conditions  upon  which  shares  may  be  transferred,  ma- 
tured, withdrawn,  retired  or  suspended  and  forfeited. 

13.  Membership  in  the  land  bank  of  the  state  of  New  York; 
the  election  of  a  representative  to  vote  at  meetings  of  the  land 
bank,  and  the  nomination  of  a  director  of  the  land  bank. 

14.  The  manner  and  conditions  under  which  the  by-laws  may 
be  altered  or  amended. 

Source. —  Former  §  211.  In  subdivision  2  the  provision  as  to  "the  removal 
or  suspension  of  directors  and  the  filling  of  vacancies"  is  new.  In  sub- 
division 6  the  provision  regarding  *'  pass-books  '*  is  new.  Subdivisions  12 
and  13  are  new. 

CROSS-REFEREN€ES.— Amendment  of  by-laws,  see  §  410. 

Restrictions  on  premium  plan,  see  §  385;  on  real  estate  mortgages,  see 
I  386;  on  taking,  holding  and  conveying  real  estate,  see  §  387;  on  power 
to  borrow,  see  §  388;  on  fines,  see  §  389;  on  payment  of  expenses,  see  §.390; 
as  to  entries  in  books,  see  §  391;  on  payment  of  matured  shares  and  with- 
drawals, see  §  398. 

THE  BY-LAWS  FORM  PART  OF  THE  CONTRACT  between  the  members 
and  the  corporation.    O'Malley  v.  Peoples'  B.  Lv  &  S.  Assoc.,  92  Hun  572. 

RIGHT  TO  VOTE.— It  seems  that  the  by-laws  cannot  limit  the  right  of 
voting  to  a  particular  class  of  members.    Atty.-Gen.  Rep.   (1894)    109. 

REDEMPTION  FEE  PROHIBITED.— Under  subdivision  7  a  by-law  may 
not  contain  a  provision  for  "  a  charge  of  not  less  than  two  nor  more  than 
five  per  cent,  upon  the  amount  loaned  "  where  a  loan  to  a  member  is  repaid 
before  maturity.  8uch  a  charge  must  be  regarded  in  the  nature  of  a  redemp- 
tion fee.    Matter  of  Tuckahoe  Home  Bldg.  &  L.  Assoc,  81  Misc.  33. 

FINE  FOR  DELAY  IN  PAYMENT.— A  building  and  loan  association  has 
no  right  to  provide  in  its  by-laws  for  a  fine  of  five  per  cent,  for  delay  in 
payment  of  premiums  and  dues.    Atty.-Gen.  Rep.  (1911)  voL  2,  page  118. 

§  377.  When  corporate  existence  begins. 

When  the  superintendent  of  banks  shall  have  approved  the 
organization  certificate  and  the  proposed  by-laws,  and  shall  have 
issued  his  authorization  certificate  as  provided  in  section  twenty- 
four  of  this  chapter,  the  corporate  existence  of  the  association 
shall  begin. 

Source. —  New. 

CROSS-REFERENCES.— Similar  provisions  aa  to  other  corporations 
organized  under  the  Banking  Law,  see  $  103  and  cross-references  there  given. 

Forfeiture  of  corporate  rights  by  not  commencing  business,  see  $  485. 
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§  378.  General  powers. 

In  addition  to  the  powers  conferred  by  the  general  corporation 
law,  every  savings  and  loan  association  shall,  subject  to  the  re- 
strictions and  limitations  contained  in  this  article  and  its  by-laws, 
have  the  following  powers: 

1.  To  issue  the  shares  described  in  section  three  hundred  eighty- 
three  of  this  article  to  persons  qualified  for  membership,  and 
deliver  to  them  certificates  or  pass-books  representing  such  shares; 
to  receive  from  its  members  the  sums  of  money,  or  dues,  payable 
on  such  shares ;  to  invest  the  moneys  so  received  in  the  property 
and  securities  prescribed  in  section  three  hundred  eighty-four  of 
this  article ;  to  borrow  money  as  provided  in  section  three  hundred 
eighty-eight  of  this  article ;  to  declare  and  credit  dividends  in  the 
manner  prescribed  in  this  article;  and  to  exercise  by  its  board  of 
directors  or  duly  authorized  officers,  agents  or  representatives, 
subject  to  law,  all  such  incidental  powers  as  shall  be  necessary  to 
carry  on  the  business  of  a  savings  and  loan  association,  in  accord- 
ance with  the  intent  and  purpose  of  this  article. 

2.  To  charge  an  entrance  or  membership  fee  upon  shares  issued 
by  it^  and  to  permit  the  transfer  of  shares  upon  the  payment  of  a 
transfer  fee  and  upon  compliance  with  its  by-laws. 

3.  To  charge  premium  or  interest  in  excess  of  the  l^al  rate, 
upon  loans  to  members ;  to  fine  members  who  fail  to  pay  punctu- 
ally the  sums  of  money,  or  dues,  required  upon  their  shares,  or 
the  interest  or  premium  upon  the  loans  obtained  by  them ;  to  im- 
press a  lien  upon  the  shares  of  any  member  to  the  extent  of  any 
lawful  fines  or  other  obligations  due  to  it. 

4.  To  mature  shares  and  pay  to  the  holders  thereof  the  matured 
value  of  such  shares ;  to  permit  members  to  withdraw  their  shares 
and  pay  to  such  members  the  withdrawal  value  thereof;  to  retire 
shares  and  pay  to  the  holders  of  the  shares  so  retired  the  full 
value  thereof;  and  to  suspend  and  forfeit  shares  held  by  de- 
linquent members. 

5.  To  assign  to  the  land  bank  of  the  state  of  New  York 
bonds  and  mortgages  and  other  securities  owned  by  the  associa- 
tion as  security  for  the  payment  of  debenture  bonds  issued  for 
its  accoimt;  to  guarantee  the  payment  of  such  debenture  bonds; 
to  exercise  such  other  powers  as  may  be  conferred  upon  member 
associations  of  such  land  bank;  and  to  perform  such  duties  and 
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obligations  bb  may  be  lawfully  required  of  such  member  associa- 
tions. 

6.  To  do  all  other  acts  authorized  by  this  article. 
Any  savings  and  loan  association,  duly  organized  under  any 
law  of  this  state  and  engaged  in  biisiness  prior  to  April  sixteen, 
nineteen  hundred  and  fourteen,  may  invest  in  shares  of  the  land 
bank  of  the  state  of  New  York  and  exercise  all  the  powers  con- 
ferred by  subdivision  five  of  this  section,  by  the  affirmative  vote 
of  a  majority  of  its  board  of  directors,  tak^i  by  ayes  and  nays, 
and  duly  recorded  in  the  minutes  of  said  board  and  may,  by  like 
authority,  elect  a  representative  to  vote  at  meetings  of  the  land 
bank,  nominate  a  director  or  directors  of  such  land  bank,  and 
exercise  all  the  powers  conferred  by  law  upon  member  associations 
of  such  land  bank,  without  amending  its  by-laws  and  notwith- 
standing any  restriction  upon  its  investments  contained  in  such 
by-laws  on  April  sixteen,  nineteen  hundred  and  fourteen. 

Source. — The  powers  here  enumerated  were  scattered  through  various  sec- 
tions of  the  former  article  which  contained  no  section  generaUy  defining 
powers.  The  present  section  confers  no  new  powers  exce^  those  contained 
in  subdivision  5. 

Last  paragraph  added  by  L.  1017,  chap.  319.    In  effect  May  2,  1917. 

CROSS-REFERENCES. —  Restrictions  on  premium  plan,  see  f  385;  on 
real  estate  mortgages,  see  §  3S6 ;  on  taking,  holding  and  conveying  real  estate, 
see  §  387;  on  power  to  borrow,  see  §  388;  on  fines,  see  §  889;  on  payment 
of  expenses,  see  f  890;  on  entries  in  books,  see  f  391 ;  on  payment  of  matured 
shares  and  withdrawals,  see  §  308. 

Limitation  on  amount  of  shares  of  the  land  bank  which  may  be  held  by  a 
savings  and  loan  association,  see  I  424. 

Power  of  member  association  to  pledge  mortgages  as  security  for  land  bank 
bonds,  see  f  426. 

Liability  of  member  association  for  engao^ements  of  land  bank,  see  |  428. 

Liability  of  member  association  to  land  bank  for  expense  of  issuing  bonds, 
see  f  429. 

Chapter  "240  of  1918,  authorueing  corporations  of  this  state  to  co-operate  in 
the  creation  and  maintenance  of  instrumentalities  for  the  winning  of  the  war 
(lues  not  confer  on  savinim  and  loan  associations  the  power  to  make  contribu- 
tions.   Atty.-Oen.,  Hay  21,  1918. 

Chapter  240  of  Laws  of  1918,  authorising  corporations  to  attribute  to  the 
maintenance  of  war  instrumentalities  does  not  confer  on  savings  and  loan 
associations  power  to  pay  the  salary  or  wage  of  an  employee  during  his 
absence  in  the  military  service.    Atty.-Oen.  &p.>  June  30,  1919. 

§  379.  Kembenhipi  dues  and  oapitaL 

The  members  of  a  savings  and  loan  association  shall  be  only 
those  persons  to  whom  its  shares  have  been  issued  or  transferred, 
in  accordance  with  the  provisions  of  its  by-laws.  Their  mem- 
bership shall  continue  until  such  shares  have  been  matured  and 
paid,  withdrawn,  retired,  suspended  or  forfeited.  The  payments 
made  to  any  such  association  upon  shares  issued  by  it  AsSl  be 
called  "dues."     They  shall  be  paid  in  such  sums  and  at  such 
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times  as  are  provided  by  the  by-laws  until  the  shares  reach  their 
matured  value,  are  withdrawn,  retired  or  forfeited.  The  capital 
of  every  such  association  shall  consist  of  the  duos  and  dividends 
credited  to  its  members  upon  their  sharq^  either  individually  or  by 
series. 

Source. —  Hie  prcmsions  as  to  membership  are  from  former  §  214 ;  those  as 
to  dues  are  from  former  f  216;  those  as  to  capital  are  from  former  |  215. 

8  380.  Shares  in  names  of  two  persons  or  of  person  acting  in  fldnci- 
ary  capacity. 

When  shares  shall  have  been  issued  in  the  name  of  two  persons, 
or  their  survivor,  in  either  joint  or  several  form,  the  right  to  vote 
upon  such  shares  at  any  meeting  of  the  association  shall  be  no 
greater  than  if  the  shares  were  held  by  an  individual,  and  pay- 
ment to  either  person  shall  discharge  the  liability.  Upon  the 
death  of  either  of  such  joint  owners,  the  association  shall  be 
liable  only  to  the  survivor. 

Persons  who  hold  shares  in  a  fiduciary  capacity  shall  have  all 
the  rights  and  privileges  of  membership  except  the  right  to  hold 
oflBce.  Whenever  a  person  holding  shares  in  such  capacity  dies 
and  no  notice  of  the  revocation  or  termination  of  the  trust  shall 
have  been  given  to  the  association  in  writing,  the  withdrawal 
value  of  the  shares  or  any  part  thereof,  may  be  paid  to  the  bene- 
ficiary. The  association  shall  not  be  liable  to  beneficiaries  for 
moneys  paid  to  their  guardians  or  trustees  on  accouunt  of  such 
shares. 

Source.— Former  §  214. 
§  381.  Matured  value  of  shares  hereafter  issued. 

All  shares  hereafter  issued  by  any  savings  and  loan  association 
shall  have  a  matured  value  of  not  less  than  one  hundred  and 
not  more  than  two  hundred  dollars;  except  that  any  association 
incorporated  prior  to  January  first,  nineteen  hundred  six,  which 
has  issued  instalment  shares,  before  this  act  takes  effect,  having 
a  matured  value  of  two  -hundred  and  fifty  dollars  per  share,  may, 
with  the  written  approval  of  the  superintendent  of  banks,  con- 
tinue to  issue  such  shares. 

Source. —  Former  f  216. 
§  382.  Character  of  association;  dividends,  how  credited. 

Every  savings  and  loan  association  shall  be  either  permanent  or 
serial  in  character.  A  permanent  association  may  issue  shares  at 
any  time  and  credit  dividends  thereon  in  the  pass-books  of  its 
members.  A  serial  association  shall  issue  its  instalment  shares  in 
series  and  credit  the  dividends  apportioned  to  such  shares  by  series; 
but  no  additional  shares  shall  be  issued  in  any  series  after  a  dividend 
has  been  credited  thereto  unless  the  person  to  whom  such  shares 
shall  be  issued  shall  pay  therefor  the  book  value  of  such  shares 
at  the  last  declaration  of  dividends  plus  the  dues  payable  thereon 
since  such  declaration,  with  aeonied  interest.     Dividends  credited 
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by  serial  associations  upon  other  classes  of  shares  issued  by  it  may 
be  credited  in  the  pass-books  of  its  members. 

Source.— Former  f  215.  The  limitation  to  "instalment"  shares  of  the 
requirement  for  issuance  in  series  is  new,  and  the  other  provisions  regard- 
ing serial  associations  are  considerably  altered.    The  last  sentence  is  new. 

§  383.  Classesof  shares ;  dues  thereon;  when  payable;  their  partieipa- 
tion  in  apportioned  profiti. 

Shares  in  any  savings  and  loan  association  that  have  been  trans- 
ferred ix)  it  as  security  for  the  repayment  of  a  loan,  shall  bo  called 
"pledged  shares.^'  Shares  which  have  not  been  so  transferred 
shall  be  called  "free  shares."  Any  such  association  may,  when 
so  provided  in  its  by-laws,  issue: 

1.  Instalment  shares,  with  full  participation  in  all  dividends 
that  may  be  declared  by  such  association,  and  upon  which  a  regular 
stipulated  payment  of  dues  shall  be  made  at  stated  periods  expressed 
in  its  by-laws,  until  such  shares  reach  their  matured  value  or  are 
withdrawn,  retired  or  forfeited;  or  with  no  participation  in  such 
dividends,  the  dues  being  payable  thereon  in  regularly  increasing 
amounts  at  stated  periods  expressed  in  its  by-laws,  and  being  imme- 
diately applied  in  reduction  of  a  debt  due  to  the  association  from 
the  holder  thereof  in  accordance  with  a  direction  given  by  him. 

2.  Savings  shares,  which  shall  participate  in  the  dividends  appor- 
tioned by  the  association  and  shall  be  credited  therewith  at  a 
rate  not  less  than  sixty  per  centum  nor  more  than  ninety  per 
centum  of  the  rate  of  dividend  apportioned  and  credited  to  instal- 
ment shares,  as  the  by-laws  shall  provide,  and  upon  which  dues  shall 
be  paid  in  such  sums  and  at  such  times  as  the  holder  thereof  may 
elect,  until  the  shares  reach  their  matured  value,  are  withdrawn 
or  retired. 

3.  Accumulative  prepaid  shares  upon  which  a  single  payment 
of  dues  to  the  amount  of  fifty  dollars  or  more  per  share  shall  be 
paid  at  the  time  when  such  ediares  are  issued.  The  dividends  on 
these  shares  shall  not  exceed  the  dividends  apportioned  and 
credited  to  instalment  shares,  and  the  whole  or  a  part  of  the 
dividends  apportioned  to  these  shares  shall  be  credited  to  them 
until  such  shares  are  matured,  withdrawn  or  retired.  Any  balance 
of  such  dividends  not  so  credited  shall  be  paid  in  cash. 

4.  Income  shares,  upon  which  a  single  payment  of  dues  amount- 
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ing  to  one  hundred  dollars  per  share  shall  be  paid  at  the  time 
when  sudi  shares  are  issued.  The  dividends  on  these  shares  shall 
be  paid  in  cash  at  a  rate  not  exceeding  at  any  time  the  rate  at 
which  dividends  are  apportioned  and  credited  to  instalment  shares. 
Income  shares  may  be  issued  which  shall  not  be  withdrawable 
until  the  expiration  of  fixed  periods,  not  exceeding  ten  years,  if 
the  by-laws  so  provide.  Whenever  income  shares  are  issued  which 
are  not  withdrawable  until  the  expiration  of  a  fixed  period,  the 
statement  that  they  are  not  withdrawable  imtil  the  expiration  of 
such  fixed  period  shall  be  printed  upon  the  face  of  the  certificate 
of  shares  in  type  of  the  same  size  as  that  used  in  the  body  of  the 
certificate. 

5.  Juvenile  savings  shares,  which  may  be  issued  in  the  name  of 
any  minor.  Such  shares  shall  be  held  for  the  exclusive  right  and 
benefit  of  the  minor  and  free  from  the  control  or  lien  of  any  other 
persons.  The  dues  paid  upon  these  flhares,  together  with  the 
dividends  credited  thereto,  may  be  withdrawn  by  the  person  in 
whose  name  they  were  issued  during  his  minority,  and  his 
receipt  or  acquittance  shall  be  a  valid  and  suflScient  release  and 
discharge  to  the  association  for  such  accumulated  savings,  together 
with  the  dividends  credited  thereon,  or  any  part  thereof.  Juvenile 
savings  shares  shall  not  be  chargeable  with  losses  of  any  kind, 
nor  shall  the  holder  thereof  be  required  to  make  r^ular  or  specific 
payments,  nor  shall  they  entitle  him  to  vote  at  any  meeting  of 
shareholders.  Such  shares  may  be  credited  with  dividends  at 
a  rate  not  less  than  sixty  per  centum  nor  more  than  ninety  per 
centum  of  the  rate  of  dividend  apportioned  and  credited  to 
instalment  shares,  as  the  by-laws  shall  provide  The  matured  value 
of  all  the  juvenile  savings  shares  issued  by  an  association  shall 
not  exceed  in  the  aggregate,  at  the  time  of  issue,  twenty-five  per 
centum  of  the  aggr^ate  matured  value  of  existing  shares  of  all 
other  classes. 

6.  National  defense  savings  shares  having  a  matured  value  of 
one  hundred  dollars  each,  upon  which  dues  shall  be  paid  in  such 
sums  and  at  such  times  as  the  holders  thereof  may  severally 
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elect,  until  the  accumulation  thereon  reaches  such  matured  value, 
is  withdrawn  or  retired.  All  the  moneys  received  by  the  associa- 
tion upon  such  shares  shall  be  invested  in  stocks  or  bonds  or 
interest-bearing  notes  or  obligations  of  the  United  States,  and  shall 
be  withdrawable  at  the  option  of  the  association  by  the  delivery  to 
the  holder  of  such  shares,  of  such  obligations  of  the  United 
States  or  from  the  proceeds  of  the  sale  of  such  obligations,  pro- 
vided that  such  withdrawal  shall  be  upon  a  ratable  and  propor- 
tionate value  of  such  obligations  at  the  time  of  such  withdrawal. 
National  defense  savings  shares  shall,  as  to  principal  to  the  full 
amount  thereof,  be  a  first  lien  upon  all  such  obligations  and  shall, 
as  to  dividends,  participate  solely  but  equally  and  ratably  in  the 
entire  income  derived  from  the  interest  upon  such  investments 
herein  provided.  Such  shares  and  the  income  derived  from  such 
investments  shall  not  be  subject  to  the  provisions  of  sections  three 
hundred  and  ninety-four  and  three  hundred  and  ninety-five  of 
this  article,  and  may  be  issued  by  a  majority  vote  of  the  board  of 
directors  of  any  such  association,  duly  recordted  in-  its  minutes,  by 
ayes  and  nays,  notwithstanding  any  restriction  upon  the  issuance 
of  shares  or  the  determination,  apportionment,  crediting  or 
dividing  of  its  gross  and  net  earnings  contained  in  the  by-laws  of 
such  association. 

Soorce. —  Fonner  {215.  In  the  first  clause  of  subdiyision  1  the  word 
"  retired  *^  has  been  inserted  after  the  word  "  withdrawn;"  the  second  clause 
is  new.  In  subdivision  2  the  words  ''or  retired"  are  new,  and  the  words 
''there  shall  be  no  fine  for  non-payment  of  dues  nor  any  forfeiture  of  such 
shares/'  which  were  in  former  §  215,  have  been  omitted.  In  subdivisi<m  3 
the  words  **  or  retired "  are  new.  In  subdivision  4  the  words  "  in  type  of 
ihe  same  size  "  have  been  substituted  for  "  in  type  at  least  twice  the  size ". 
In  subdiyision  5  the  provision  of  the  old  law  that  such  shares  shall  not  be 
chargeable  with  "  fines  "  has  been  omitted. 

Amended  by  L.  1917,  chap.  552.    In  effect  May  18,  1917. 

§  384.  Loans  and  investments. 

Subject  to  the  provisions  of  this  article  and  its  by-laws,  any 
savings  and  loan  association  may  invest  the  funds  received  by  it 
as  follows : 

1.  In  loans  to  its  members: 
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(a)  Upon  their  bonds  secured  by  the  transfer  and  pledge  to 
the  association  of  instahnent  shares  having  a  matured  value  at 
least  equal  to  the  amount  of  such  loans  and  further  secured  by 
mortgages  upon  real  estate. 

(b)  Upon  their  bonds  secured  by  the  transfer  and  pledge  to 
the  association  of  instalment  shares  having  a  matured  value  at 
least  equal  to  the  amount  of  such  loans  and  further  secured  by 
mortgages  upon  real  estate,  by  the  terms  of  which  the  dues  paid 
by  the  borrower,  may,  by  his  direction,  be  immediately  applied 
in  reduction  of  his  indebtedness;  provided,  however,  that  the 
yearly  payment  of  dues  and  interest  required  on  any  such  loan 
shall  not  be  less  than  twelve  per  centum  of  the  amount  lent,  if  such 
amount  is  in  excess  of  seventy  per  centum  of  the  appraised  value 
of  the  real  estate  described  in  the  mortgage,  determined  in  accord- 
ance with  subdivision  four  of  section  three  hundred  eighty-six  of 
this  article,  and  not  less  than  nine  per  centum  of  the  amount 
lent,  if  such  amount  is  in  excess  of  sixty  per  centum  and  not 
more  than  seventy  per  centum  of  such  appraised  value;  and 
provided  further  that  no  premium  shall  be  charged  upon  any 
such  loan. 

(c)  Upon  their  notes  secured  by  the  transfer  and  pledge  to  the 
association  of  shares  not  previously  transferred  or  pledged  to  it, 
the  withdrawal  value  of  which  shall  exceed  the  amount  of  any 
such  loan,  and  all  charges  that  may  accrue  for  a  period  of  six 
months  upon  such  loan  and  upon  the  shares  so  transferred  and 
pledged. 

Any  such  bonds,  mortgages  or  notes  taken  by  any  such  associa- 
tion from  its  members  shall  be  deemed  conditioned  upon  the  per- 
formance of  the  provisions  of  this  article  and  the  by-laws  of  the 
association  relating  to  the  payment  of  loans,  premium,  interest, 
dues,  fees  and  fines,  although  the  same  may  not  be  fully  expressed 
therein. 

2.  In  real  property  as  follows : 

(a)  A  plot  whereon  there  is  or  may  be  erected  a  building  or 
buildings  suitable  for  the  convenient  transaction  of  its  business, 
24 
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from  portions  of  which,  not  required  for  its  own  use,  a  revenue 
may  be  derived. 

(b)  Sjich  as  shall  be  conveyed  to  it  in  satisfaction  of  debts 
previously  contracted  in  the  course  of  its  business. 

(c)  Such  as  it  shall  purchase  at  sales  under  judgments,  decrees 
or  mortgages  held  by  it 

3.  In  shares  of  the  land  bank  of  the  state  of  New  York,  not  to 
exceed  ten  per  centum  of  its  resources  at  the  time  of  such 
investment 

4.  If  at  any  time  it  has  funds  in  excess  of  the  amount  needed 
for  loans  to  its  members  and  the  payment  of  matured  shares  and 
withdrawals : 

(a)  In  lawfully  issued  obligations  of  the  land  bank  of  the 
state  of  New  York. 

(b)  In  securities  which  are  authorized  as  investments  for  sav- 
ings banks  in  section  two  hundred  thirty-nine  of  this  chapter. 

(c)  In  bonds  and  mortgages  on  unincumbered  real  estate 
situated  in  the  state  of  New  Jersey  to  the  extent  of  sixty  per 
centum  of  the  value  thereof;  provided  that  the  real  estate  is 
"  improved  "  as  such  term  is  defined  in  subdivision  five  of  section 
three  hundred  eighty-six  of  this  article  and  is  located  within  fifty 
miles  of  the  place  of  business  of  such  association. 

(d)  In  loans  to  other  savings  and  loan  associations. 

Source. —  Former  |i  218,  222.  The  provisions  of  subdivision  2,  which  is 
substituted  for  former  §  222,  are  identical  with  |  106,  subd.  6,  relating  to 
powers  of  banks,  and  with  §  239,  subd.  9,  relating  to  investments  by  savings 
banks.  In  subdivision  1,  paragraph  (b),  the  words  "and  not  more  than 
seventy  per  centum"  are  new,  as  are  the  words  in  paragraph  (c),  ''not 
previously  transferred  or  pledged  to  it."  Subdivision  3  is  new.  Paragraph 
(a)  of  subdivision  4  is  new. 

§  386.  Preminm,  preminm  plan,  and  restriotioni. 

Any  savings  and  loan  association  may  charge  premium  or 
interest  in  excess  of  the  legal  rate  upon  loans  to  its  members,  if  the 
by-laws  so  provide,  upon  one  and  only  one  of  the  following  pre- 
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mium  plans,  the  amount  of  premium  being  deteimined  either  by 
agreement  or  by  bidding  for  the  loan  in  open  meeting: 

1.  The  instalment  premium  plan,  in  which  the  premium  shall 
be  a  certain  sum:  of  money  per  share  which  the  borrower  shall 
pay  with  each  stipulated  payment  of  interest,  in  addition  to  such 
interest 

2.  The  premium-interest  plan,  in  which  the  premuim  shall  be 
included  in  the  rate  of  interest  which  the  borrower  shall  pay  upon 
his  loan  during  the  continuance  of  such  loan. 

8.  The  gross  premium  plan  with  proportionate  rebates  for  the 
unexpired  period  of  the  loan,  upon  repayment  thereof  before 
maturity,  or  upon  foreclosure  of  the  security  held  thereon.  Such 
pronium  may  be  paid  in  one  sum,  deducted  from  the  amount  of 
the  loan  or  included  in  the  amount  of  the  mortgage.  The  earned 
portion  of  such  gross  premium  shall  be  determined  by  dividing 
by  the  face  of  such  loan  the  total  dues  and  dividends  credited 
upon  the  shares  transferred  as  collateral  security.  The  unearned 
or  rebatable  portion  of  such  premium  shall  be  carried  as  a  liability 
on  the  books  of  such  association,  and  at  each  distribution  of  profits 
the  earned  portion  of  the  premium  as  determined  above  may  be 
transferred  therefrom  to  the  current  earnings  of  the  association. 
Such  gross  premium  shall  not  exceed  ten  per  centum  of  the 
matured  value  of  the  shares  transferred  as  collateral  security,  nor 
shall  the  gross  premium  charged!  and  collected,  when  taken 
together  with  the  interest,  either  when  the  loan  is  repaid,  or  fore- 
closed, amount  to  more  than  the  income  which  would  have  been 
derived  from  such  loan  had  such  premium  and  interest  been 
charged  upon  the  premium-interest  plan  at  the  rate  of  eight  per 
centum  per  annum. 

Any  association  which  has  heretofore  agreed  to  rebate  any  por- 
tion of  the  gross  premium  included  in  its  mortgage  loans  shall 
hereafter  carry  the  unearned  or  rebatable  premium  as  a  liability 
upon  its  books ;  and  no  association  shall  hereafter  rebate  or  repay 
to  a  borrowing  member  any  portion  of  the  gross  premium  included 
in  its  mortgage  loans  existing  on  the  first  day  of  January,  nine- 
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teen  hundred  eleven,  unless  such  unearned  or  rebatable  premium 
is  shown  as  a  liability  upon  its  books.  Except  as  hereinbefore 
provided,  any  association  which  has  heretofore  made  mortgage 
loans  upon  the  gross  premium  plan  without  rebates,  and  has  not 
agreed  to  rebate  or  repay  to  borrowing  members  the  gross  pre- 
mium included  in  its  mortgage  loans  existing  on  the  first  day  of 
January,  nineteen  hundred  eleven,  and  which  did  not  on  or 
before  such  day  treat  any  portion  of  such  gross  premium  as  a 
liability,  shall  not  hereafter  rebate  or  repay  to  its  members  any 
portion  of  such  gross  premium. 

The  member  of  any  such  association  who  shall  agree  to  pay  the 
highest  premium  shall  be  entitled  to  a  loan  in  preference  to  other 
members,  upon  giving  the  security  required.  If,  however,  such 
borrower  neglects  to  furnish  security  satisfactory  to  the  board  of 
directors  within  a  reasonable  time,  his  right  to  the  loan  shall  be 
forfeited,  and  he  may  be  charged  with  all  the  necessary  expenses 
incurred  by  such  association  in  arranging  for  the  proposed  loan. 
The  interest  and  premium  charged  by  any  such  association  on 
loans  to  members,  when  taken  together,  shall  not  exceed  ei^t  per 
centum  per  annum,  upon  the  sum  actually  lent,  except  that  when 
any  such  loan  shall  be  secured  by  a  mortgage  upon  real  estate,  upon 
which  real  estate  there  is  any  prior  mortgage,  lien  or  encumbrance, 
interest  and  premium  not  exceeding  eight  per  centum  per  annum 
may  be  charged  upon  the  amount  of  the  prior  or  underlying  mort- 
gages, liens  or  encumbrances,  from  the  date  of  the  execution  of 
the  junior  mortgage,  and  upon  the  sums  actually  advanced  by 
such  association,  from  the  date  of  their  payment 

The  directors  of  any  association  which,  prior  to  the  first  day  of 
January,  nineteen  hundred  eleven,  charged  its  borrowing  members 
interest  and  premium  in  excess  of  the  annual  rate  of  eight  per 
centum  may  classify  its  shares  according  to  the  date  of  issue,  and 
in  the  declaration  of  dividends  may  apportion  to  shares  issued 
prior  to  the  first  day  of  January,  nineteen  hundred  eleven,  any 
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income  derived  from  such  loans  theretofore  made  in  excess  of 
such  rate. 

Souroe. —  Former  i  220,  except  ihe  sentence  b^g^inning  "U,  however.  Bach 
borrower  neglects  to  furnish  security  satisfactory"  etc.,  which  comes  from 
former  f  216,  subd.  a.  In  subdivision  3  the  language  "  by  dividing  by  the 
face  of  such  loan  the  total  dues  and  dividends  credited  upon  the  shares  trans- 
ferred as  coUateral  security  "  has  been  substituted  for  the  old  wording  *'  by 
the  ratio  existing  between  the  dues  and  dividends  credited  upon  the  shares 
transferred  as  collateral  security  for  the  loan,  and  the  total  amount  loaned." 
The  words  "  had  such  premium  and  interest  been  charged  upon  the  premium 
interest  plan  "  are  new. 

CHARGING  PREMIUM  NOT  USURY.— The  taking  of  a  premium  upon 
making  a  loan  or  advance  upon  the  shares  of  a  member  is  authorised  by 
statute  and  does  not  render  the  loan  usurious.  Concordia  Sav.,  etc.,  Assoc,  v. 
Read,  98  N.  Y.  474. 


S.  Bestriotioni  on  real  estate  mortgagei. 

No  savings  and  loan  association  shall: 

1.  Take  a  mortgage  upon  real  estate  located  more  than  fifty 
miles  from  its  place  of  business^  except  a  purchase  monej;  mort- 
gage on  property  sold  by  it. 

2.  Take  a  mortgage  upon  real  estate  which  is  not  a  first  lien 
upon  the  property  described  in  such  mortgage,  unless  every  prior 
mortgage,  lien  or  encumbrance  thereon  is  owned  by  it,  except  as 
provided  in  subdivision  three  of  this  section,  and  no  such  prior 
mortgage,  lien  or  encumbrance  shall  be  sold,  transferred  or  as- 
signed by  such  association  until  every  subsequent  mortgage,  lien 
or  encumbrance  owned  by  it  shall  have  been  fully  paid  and 
satisfied. 

3.  Take  a  mortgage  upon  real  estate  upon  \i^icb  there  are  any 
prior  mortgages,  liens  or  encumbrances  not  owned  and  held  by  it, 
except  upon  the  following  terms  and  limitations : 

(a)  No  sum  of  money  shall  be  invested  in  a  bond  or  mortgage 
upon  real  estate  if  such  sum,  together  with  the  amount  of  all  prior 
mortgages,  liens  or  encumbrances  upon  the  real  estate  described 
in  such  mortgage,  exceeds  seventy-five  per  centum  of  the  appraised 
value  of  such  real  estate,  as  provided  in  this  section. 
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(b)  No  such  loan  or  investment  shall  be  made  upon  vacant  or 
imimproved  real  estate  or  upon  the  gross  premium  plan, 

(c)  If  any  such  association  shall  have  lent  or  invested  any 
portion  of  its  funds  in  bonds  and  mortgages  upon  real  estate  upon 
which  there  are  any  prior  mortgages,  liens  or  encumbrances,  it 
shall  invest  not  less  than  fifteen  per  centum  the  first  year,  twenty 
per  centum  the  second  year,  and  thereafter  twenty-five  per  centum 
of  its  receipts  available  for  lending  purposes  in  the  same  securities 
in  which  savings  banks  are,  by  section  two  hundred  thirty-nine 
of  this  chapter,  authorized  to  invest  their  deposits  and  the  income 
therefrom,  until  the  sums  so  invested  shall  amount  to  at  least 
twenty-five  per  centum  of  all  mortgages,  liens  and  encumbrances 
underlying  the  mortgages  or  liens  held  by  sudi  association.  The 
sums  so  invested  shdl  hereafter  be  maintained  at  twenty-five  per 
centum  of  such  underlying  mortgages,  liens  and  encumbrances, 
except  that  after  such  fund  shall  amount  to  fifteen  per  centum  of 
all  such  underlying  mortgages,  liens  and  encumbrances,  any  por- 
tion thereof  in  excess  of  such  fifteen  per  centtan  may,  in  case  of 
emergency,  be  used  in  the  payment  of  withdrawals. 

(d)  No  such  association  shall  invest  in  any  bond  and  mort- 
gage on  real  estate  upon  which  there  are  any  prior  or  underlying 
mortgages,  liens  or  encumbrances,  if  the  aggr^ate  of  all  the 
prior  or  underlying  mortgages,  liens  and  encumbrances  on  real 
estate  upon  which  it  holds  mortgages  or  to  which  it  has  taken 
title,  together  with  the  money  borrowed  by  it,  exceeds  or  by  the 
making  of  such  investment  will  exceed  twenty  per  centum  of  its 
accumulated  capital,  or  two  thousand  dollars  if  its  accumulated 
capital  is  not  more  than  ten  thousand  dollars. 

(e)  No  such  investment  shall  be  made  except  by  a  majority 
vote  of  all  the  members  of  the  board  of  directors,  taken  by  ayes 
and  nays  and  recorded  in  the  minutes. 

4.  Take  a  mortgage  except  upon  the  written  and  signed  certifi- 
cate of  two  or  more  appraisers  appointed  by  the  board  of  directors 
stating  that  they  have  examined  the  real  estate  described  in  such 
mortgage  and  that  in  their  judgment  it  affords  adequate  security 
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for  such  loan  or  investment.  Such  certificate  shall  show  separately 
the  value  of  the  land,  the  value  of  the  improvements  and  of  the 
building  or  buildings  erected  thereon.  The  term  "  improvements  " 
shall  include  fences  of  a  substantial  character,  artificial  v^ater 
supply  systems,  drains  and  private  roads.  Such  certificate  shall 
be  filed  and  preserved  among  the  records  of  the  association,  and 
any  member  shall  have  access  thereto. 

5.  Take  a  mortgage  upon  vacant  real  estate,  if  the  amount 
secured  by  such  mortgage  exceeds  fifty  per  centum  of  the  appraised 
value  thereof  as  shovm  by  such  certificate,  or  upon  unimproved 
real  estate,  if  the  amount  so  secured  exceeds  sixty  per  centum 
of  the  appraised  value  thereof,  as  shown  by  such  certificate,  or 
upon  improved  real  estate,  if  the  amount  so  secured  exceeds 
eighty  per  centum  of  the  appraised  value  thereof  as  shown  by  such 
certificate. 

Real  estate  shall  be  considered  "vacant,''  upon  which  there  is 
no  building  suitable  for  residence,  business,  manufacturing  or 
agricultural  purposes ;  provided,  that  if  the  money  borrowed  is  to 
be  used  for  erecting  any  such  building  and  is  to  be  advanced  as 
the  work  progresses,  the  loan  shall  be  based  upon  the  condition  of 
the  real  estate  when  the  building  shall  have  been  completed. 

Real  estate  shall  be  considered  "improved,"  if  the  appraised 
value  of  the  building  or  buildings  thereon,  suitable  for  residence, 
business,  manufacturing  or  agricultural  purposes,  shall  equal  at 
least  the  appraised  value  of  the  land  alone ;  and  real  estate  shall  be 
deemed  "  unimproved,"  if  the  appraised  value  of  the  buildings  and 
improvements  is  not  equal  to  the  value  of  the  land. 

6.  Take  a  mortgage  upon  vacant  real  estate  if  the  total  of  such 
loansy  plus  the  value  of  vacant  lands  owned  by  the  association, 
exceeds,  or  by  the  taking  of  such  mortgage  will  exceed,  fifteen  per 
centum  of  its  accumulated  capital. 

7.  Every  mortgage  and  every  assignment  of  a  mortgage  taken 
by  any  such  association  shall  be  immediately  recorded  in  the  office 
of  the  proper  recording  officer  of  the  county  in  which  the  real 
estate  describe  in  such  mortgage  is  located;  excepting  that  where 
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the  title  to  the  property  described  in  said  mortgage,  or  in  the 
mortgage  to  which  such  assignment  refers,  has  been  roistered 
said  mortgage  or  assignment  shall  be  filed  with  the  r^strar  of 
the  county  wherein  the  property  is  located,  and  shall  be  noted  on 
the  original  and  on  the  owner's  duplicate  certificate  of  title,  and 
a  registration  copy  of  said  mortgage  or  assignment  and  of  the 
mortgage  assigned  shall  be  obtained  by  such  association. 

Source. —  Former  f|  219;  220,  subd.  c;  223.  In  subdmeioii  1  the  words 
"except  a  purchase  money  mortgage  on  property  sold  by  it"  are  new.  In 
subdivision  3,  paragraph  (fa)  the  words  "or  unimproved"  have  been  inserted 
after  the  word  "  vacant."  In  subdivision  4  the  provisions  as  to  th  econtents  of 
the  certificate  and  definition  of  "  improvements  "  are  new.  In  subdivision  6 
the  distinctions  between  "vacant"  and  "unimproved"  land,  the  limitation 
on  the  amount  of  mortgages  on  "improved"  land  and  the  definiti<ms  of 
"  vacant,"  "  improved  "  and  "  unimproved  "  are  new. 

Amended  by  L.  1917,  chap.  187.    In  effect  April  16,  1917. 

MORTQAGE  ON  VACANT  LAND.— It  would  not  be  lawful  for  a  savings 
and  loan  association  to  take  a  mortgage  upon  vacant  land  where  its  aggre- 
gate loans  upon  land  would  exceed  15  per  cent,  of  the  accumulated  capital 
of  the  association,  althou^,  by  the  substitution  of  these  mortgages,  the 
amount  of  these  investments  would  be  reduced.  Atty.-O^i.  Rep.  (1811) 
vol.  2,  653. 

§  387.  Sestriotioni  on  taking,  holding  and  conveying  real  estate. 

All  real  estate  purchased  by  any  such  association  or  taken  by 
it  in  settlement  of  debts  due  it,  shall  be  conveyed  to  it  directly  by 
name  and  the  conveyance  immediately  recorded  in  the  office  of  the 
proper  recording  officer  of  the  county  in  which  sudi  real  estate  is 
located. 

Every  parcel  of  real  estate  purchased  or  acquired  by  any  such 
as80ciati(m  shall  be  sold  by  it  within  five  years  of  the  date  on  which 
it  shall  have  been  acquired  unless: 

1.  There  shall  be  a  building  thereon  occupied  by  it  as  an  office; 
or 

2.  The  superintendent  of  banks,  on  application  of  its  board  of 
directors^  shall  have  extended  the  time  within  which  such  sale 
shall  be  made. 
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No  purchase  or  exchange  of  real  estate  shall  be  made  by  any 
such  association  unless  authorized  by  a  vote  of  two-thirds  of  its 
directors  and,  if  such  exchange  involves  the  payment  by  the  asso- 
ciation of  any  difference  in  value,  by  the  written  approval  of  the 
superintendent  of  banks. 

Source. —  New.  Is  identical  with  |  107,  except  as  to  the  last  paragraph 
which  comes  from  former  |  222.    See  the  aimotations  to  §  107. 

§  388.  Power  to  borrow;  restrietioiu  thereon. 

Any  savings  and  loan  association  may  borrow  money  for  a  term 
not  to  exceed  one  year  if; 

1.  It  has  been  authorized  so  to  do  by  the  vote  of  a  majority  of 
its  board  of  directors,  taken  by  ayes  and  nays  and  recorded  in  its 
minutes. 

2.  The  aggregate  of  the  money  borrowed  by  it  and  the  prior  or 
underlying  mortgages,  liens  or  encumbrances  upon  the  real  estate 
upon  which  it  holds  mortgages  or  to  which  it  has  taken  title  does 
not  exceed  twenty  per  centum  of  its  accumulated  capital,  or  two 
thousand  dollars  if  its  accumulated  capital  does  not  exceed  ten 
thousand  dollars.  This  restriction  shall  not  apply  to  money 
obtained  from  the  land  bank  of  the  state  of  New  York  through  the 
issue  of  bonds  on  its  account  and  secured  by  the  assignment  of 
bonds  and  mortgages  or  other  securities  by  such  association. 

Any  such  association,  however,  may  accept  from  its  members 
advance  payments  of  dues  upon  its  instalment  shares  and  advance 
payments  of  interest  and  premium  upon  its  loans;  but  such  pay- 
ments shall  not  be  accepted  in  advance  for  a  longer  period  than 
one  year,  nor  shall  the  interest  paid  upon  such  advance  payments 
exceed  the  rate  of  six  per  centum  per  annum. 

Source. —  Former  |  223.  The  provisions  regarding  advance  payments  are 
from  former  §  211,  subd.  m. 

Amended  by  L.  1916,  chap.  139.    In  effect  April  6,  1016. 

§  389.  Fines  and  restrictions  thereon. 

Any  such  association  may  impose  fines  upon  its  shareholders, 
their  legal  representatives  or  successors  in  interest,  if  they  neglect 
or  refuse  to  pay  dues,  interest  or  premium,  when  due ;  but  no  such 
fine  shall  exceed  two  per  centum  per  month  for  the  period  during 
which  such  dues,  interest  and  premium  have  remained  in  default, 
except  that  an  association  whose  by-laws  provide  for  the  weekly 
payment  of  dues  may,  in  lieu  of  any  such  fine,  collect  a  fine  of 
one  cent  per  share  for  each  default  in  the  payment  of  dues.  No 
fine  shall,  however,  be  charged  against  or  deducted  from  the  dues 
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actually  paid  by  a  member  and  no  fines  or  penalties  other  than 
those  herein  specified  shall  be  imposed. 
Source. —  Former  {  211,  subd.  k. 

§  390.  Kestrictiont  on  payment  of  expenses. 

The  expenses  of  every  such  association  shall  be  paid  from  its 
earnings;  and  no  deduction  from  dues  shall  be  made  either 
directly  or  indirectly  for  that  purpose.  No  such  association  shall 
pay,  or  become  liable  to  pay,  either  directly  or  indirectly,  in  the 
course  of  any  calendar  year,  as  salaries,  commissioners,  fees  or 
other  compensation  to  its  officers,  directors,  auditors,  attorneys, 
agents,  clerks,  and  all  other  employees,  and  for  rent,  advertising, 
commissions,  and  all  other  operating  expenses,  sums  of  money  the 
aggregate  of  which  shall  exceed  two  and  one-half  per  centum  of 
the  total  amount  of  the  dues  actually  received  and  credited  to 
its  members  and  the  dividends  duly  declared  and  credited  thereon, 
on  the  first  day  of  such  calendar  year,  including  dues  and  divi- 
dends credited  to  the  holders  of  matured  shares. 

The  term,  "  operating  expenses,"  as  used  in  this  section,  shall 
not  include  taxes,  assessments,  repairs  or  insurance  of  real  estate, 
commissions  on  the  sale  of  real  estate,  reasonable  charges  for  col- 
lecting the  rent  or  superintending  the  repair  or  improvement  of 
real  estate  situated  outside  of  the  limits  of  New  York  state  and 
more  than  two  hundred  miles  from  the  office  of  the  association, 
or  any  interest  which  the  corporation  may  have  paid  or  become 
liable  to  pay,  or  proper  legal  charges  for  searching  titles  or  the 
preparation  of  legal  papers,  or  expenses  of  foreclosure  suits  or 
other  litigation,  or  charges  for  examinations  made  by  the  direction 
of  the  superintendent  of  banks. 

The  previous  provisions  of  this  section  limiting  operating  ex- 
penses shall  not  apply  to  any  association  whose  accumulated 
capital  is  less  than  forty  thousand  dollars ;  but  the  annual  operat- 
ing expenses  of  any  such  association  shall  not  exceed  one  thou- 
sand dollars.  No  savings  and  loan  association  shall,  by  salary, 
fees,  expenses  or  otherwise,  pay  any  officer,  director,  agent  or  other 
person  for  selling  its  shares  or  soliciting  subscriptions  for  them. 

Source. —  Former  §  227  rearranged. 

COMPENSATION  OF  ATTORNEY.— Where  a  contract  for  legal  flervices 
to  be  rendered  a  savings  and  loan  association  'provided  for  payment  of  a 
sum  which  would,  with  the  other  operating  expenses,  exceed  2%  per  cent,  of 
dues  actually  received  and  credited  and  dividends  duly  declared  and  credited, 
it  was  held  that  the  attorney  might  recover  an  amount  equal  to  the  difference 
between  the  amount  limited  by  the  statute  and  the  amount  paid  for  other 
operating  expenses  during  the  year,  Qibbe  Y.  Knickerbocker  Sav.  &  L. 
Assoc.,  162  N.  Y.  Supp.  4. 
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§  391.  Bestrictions  as  to  entries  in  books;  amortization  of  securities. 

1.  Xo  savings  and  loan  association  shall  by  any  system  of  ac- 
counting or  any  device  of  bookkeeping,  directly  or  indirectly,  enter 
any  of  its  assets  upon  its  books  in  the  name  of  any  other  person, 
partnership,  unincorporated  association  or  corporation,  or  under 
any  title  or  designation  that  is  not  truly  descriptive  thereof. 

2.  The  stocks  or  bonds,  or  other  interest-bearing  obligations 
purchased  by  a  savings  and  loan  association  shall  not  be  entered 
on  its  books  at  more  than  the  actual  cost  thereof,  and  shall  not 
thereafter  be  carried  upon  its  books  for  a  longer  period  than  until 
the  next  declaration  of  dividends,  or  in  any  event  for  more  than 
one  year,  at  a  valuation  exceeding  their  present  cost  as  determined 
by  amortization,  that  is,  by  deducting  from  the  cost  of  any  such 
stock  or  security  purchased  for  a  sum  in  excess  of  the  amount  pay- 
able thereon  at  maturity,  and  charging  to  profit  and  loss,  a  suffi- 
cient sum  to  bring  it  to  par  at  maturity,  or  adding  to  the  cost  of 
any  such  stock  or  security  purchased  at  less  than  the  amount  pay- 
able thereon  at  maturity,  and  crediting  to  profit  and  loss,  a  suffi- 
cient sum  to  bring  it  to  par  at  maturity. 

3.  No  savings  and  loan  association  shall  enter  or  at  any  time 
carry  on  its  books  the  real  estate  and  the  building  or  buildings 
thereon,  used  by  it  as  its  place  of  business,  at  a  valuation  exceed- 
ing their  actual  cost  to  such  savings  and  loan  association. 

4.  No  real  estate  taken  by  such  an  association  in  satisfaction  of 
debts  previously  contracted  in  the  course  of  its  business  or  pur- 
chased at  sales  imder  judgments,  decrees  or  mortgages  held  by 
it,  shall  be  entered  or  carried  on  its  books  at  a  value  in  excess  of 
the  amount  due  the  association  as  principal  at  the  time  of  the  satis- 
faction of  such  debtj  or  at  the  time  of  the  commencement  of  the 
action  or  proceeding  in  which  such  property  was  purchased,  less 
the  withdrawal  value  of  the  shares  pledged  as  security  for  such 
debt,  unless  permanent  improvements  have  been  made  thereon  and 
the  value  of  the  property  as  improved  shall  have  been  determined 
by  a  written  appraisal  signed  by  at  least  three  directors  of  such 
savings  and  loan  association  and  filed  with  such  association. 

5.  Where  a  mortgage  is  taken  by  any  such  association  upon 
real  estate  upon  which  there  are  any  prior  mortgages,  liens  or 
encumbrances,  every  such  prior  mortgage,  lien  or  encumbrance 
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shall  be  carried  on  the  books  of  the  association  as  a  liability, 
whether  assumed  by  it  or  not. 

6.  Every  savings  and  loan  association  shall,  moreover,  conform 
its  method  of  keeping  its  books  and  records  to  such  orders  in 
respect  thereto  as  shall  have  been  made  and  promulgated  by  the 
superintendent  of  banks  pursuant  to  section  fifty-six  of  this  chap- 
ter. Any  savings  and  loan  association  that  refuses  or  neglects  to 
obey  any  such  order  shall  be  subject  to  a  penalty  of  twenty-five 
dollars  for  each  day  it  so  refuses  or  neglects. 

Source. —  Subdivisions  1-3  are  new,  corresponding  to  the  same  8ubdivisi<ms 
of  §  109,  relating  to  banks.  Subdivisions  4  and  5  are  from  former  |  222. 
Subdivision  6  is  from  former  §  8.  Subdivision  4  broadens  the  limitation 
contained  in  former  §  222,  under  which  property  taken  at  foreclosure  or  in 
extinguishment  of  a  debt  could  only  be  carried  on  the  books  at  a  valuation 
not  greater  than  *'  the  sum  due  the  association  for  principal  *  *  *  at  the 
time  of  the  first  default." 

CROSS-REFEREXCES.— Similar  restrictions  as  to  other  corporationa  sub- 
ject to  the  Banking  Law,  see  §  109  and  cross-references  there  given. 

§  392.  Guaranty  fund. 

Every  savings  and  loan  association  shall  accumulate  a  fund  as 
provided  in  section  three  hundred  ninety-five  of  this  article  to 
be  known  as  a  guaranty  fund,  which  shall  ultimately  be  equal 
tq  at  least  five  per  centum  of  its  accumulated  capital  and  to  at 
least  fifty  per  centum  of  the  book  value  of  all  real  estate  owned 
by  it.  Such  fund  shall  not  be  available  for  the  payment  of  ex- 
penses so  long  as  such  association  has  undivided  profits,  and  shall 
not  be  available  for  the  payment  of  dividends ;  but  any  such  asso- 
ciation may  charge  against  such  fund  any  losses  upon  its  invest- 
ments, whether  resulting  from  depreciation  or  otherwise,  with- 
out encroaching  upon  its  undivided  profits  or  its  net  earnings 
until  such  guaranty  fund  is  exhausted.  Such  fund  may  be  cre- 
ated or  increased  by  contributions  and  by  transfers  from  undivided 
profits  or  from  net  earnings.  Any  sums  heretofore  transferred  to 
the  contingent  fund  of  any  such  association  shall  constitute  its 
guaranty  fund  when  this  act  takes  effect 

Source. —  Former  §  225.  In  the  old  law  the  term  "contingent  fund"  was 
employed.  In  the  revised  language  the  association  is  clearly  prohibited  from 
using  any  part  of  the  guaranty  fund  for  dividends.  Its  primary  function  is 
for  the  purpose  of  having  a  reserve  against  losses,  and  for  expenses  after 
undivided  profits  are  ewhau^ted. 
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CROSS-REFERENCES.— -  Definition  of  "guaranty  fund,"  see  §  3;  guaranty 
fund  of  savings  bank,  see  f  252;  of  land  bank,  see  §  427;  of  credit  union, 
see  §  457. 

§  393.  Amonnt  of  gnaranty  fnnd  at  dose  of  dividend  period;  how 
determined. 

The  amount  of  the  guaranty  fund  of  a  savings  and  loan  asso- 
ciation at  the  close  of  any  dividend  period  may  he  determined  hy 
adding  to  its  guaranty  fund,  if  any,  at  the  beginning  of  such 
period  any  appreciation  in  the  estimated  market  value  of  its  sav- 
ings bank  securities,  resulting  from  a  revaluation  thereof  by  the 
superintendent  of  banks,  as  provided  in  section  fifty-three  of  this 
chapter,  and  sums  recovered  on  items  previously  charged  off  and 
any  sums  allowed  by  the  superintendent  of  banks  on  account  of 
assets  previously  disallowed  and  charged  oif,  and  deducting  there- 
trom  all  losses  sustained  by  such  association  during  such  period. 
In  the  computation  of  losses,  all  items  shall  be  included  which 
sball  have  been  disallowed  by  its  board  of  directors,  or  by  the 
superintendent  of  banks,  together  with  any  depreciation  in  the 
value  of  its  savings  bank  securities,  resulting  from  a  revaluation 
thereof  by  the  superintendent,  in  accordance  with  the  provisions 
of  section  fifty-three  of  this  chapter,  and  all  debts  owing  to  it 
upon  which  no  interest  shall  have  been  paid  for  more  than  one 
year,  or  on  which  a  judgment  has  been  recovered  which  shall  have 
remained  unsatisfied  for  more  than  two  years,  unless  the  superin- 
tendent, upon  the  application  of  such  association,  shall  have  fixed 
a  value  at  which  such  debts  may  be  allowed,  or  unless  such  debts 
are  secured  by  a  first  mortgage  upon  real  estate,  in  either  of  which 
events  only  the  amount  by  which  such  debts  exceed  the  value  al- 
lowed by  the  superintendent  or  the  cash  value  of  the  real  estate 
securing  them  as  determined  by  written  appraisal  signed  by  at 
least  three  of  the  directors  of  such  savings  and  loan  association 
and  filed  with  it,  need  be  so  deducted. 

Source.— New.  The  section  is  practicaUy  identical  with  subd.  2  of  |  252 
relating  to  savings  banks. 

§  394.  Calcnlation  of  earnings  for  dividend  period. 

1.  Gross  earnings.  To  determine  the  amount  of  gross  earnings 
of  a  savings  and  loan  association  during  any  dividend  period  the 
following  items  may  be  included: 
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(a)  All  earnings  actually  received  during  such  period,  less  in- 
terest and  premium  earned  or  accrued  and  unpaid  included  in 
the  last  previous  calculation  of  earnings; 

(b)  Interest  and  premium  earned  or  accrued  and  unpaid  upon 
debts  owing  to  it  secured  by  collateral  as  authorized  by  this  article 
upon  which  no  default  for  more  than  one  year  exists  and  upon 
corporate  stocks,  bonds,  or  other  interest-bearing  obligations  owned 
by  it  upon  which  there  is  no  default; 

(c)  The  sums  added  to  the  cost  of  securities  purchased  for  less 
than  par  as  a  result  of  amortization,  provided  the  market  value 
of  such  securities  is  at  least  equal  to  their  present  cost  as  deter- 
mined by  amortization ; 

(d)  Any  profits  actually  received  during  such  period  from  the 
sale  of  securities,  real  estate  or  other  property  owned  bj  it 

2,  Net  earnings.  To  determine  the  amount  of  its  net  earnings 
for  such  dividend  period  the  following  items  shall  be  deducted 
from  gross  earnings : 

(a)  All  expenses  paid  or  incurred,  both  ordinary  and  extra- 
ordinary, in  the  transaction  of  its  business,  the  collection  of  its 
debts  and  the  management  of  its  affairs,  less  expenses  incurred 
and  interest  accrued  upon  its  debts  deducted  at  the  last  previous 
calculation  of  net  earnings  for  dividend  purposes; 

(b)  Interest  paid  or  accrued  and  unpaid  upon  debts  owing  by 
it; 

(c)  The  amounts  deducted  through  amortization  from  the  cost 
of  corporate  stocks,  bonds  or  other  interest-bearing  obligations 
purchased  above  par  in  order  to  bring  them  to  par  at  maturity ; 

(d)  Any  losses  that  may  have  been  sustained  by  it  in  excess  of 
its  guaranty  fund. 

The  balance  thus  obtained  shall  constitute  the  net  earnings  of 
such  savings  and  loan  association  for  such  period. 

Source. —  Former  §  28.    The  section  is  conformed  to  §  116  relating  to  banks. 
cross-references.-  Definitions  of  "  guaranty  fund,"  "  net  earnings  *' 
and  *'  dividend  period,"  see  §  3. 

Similar  provisions  as  to  banks,  see  §  116;  as  to  trust  companies,  see  S  202; 
as  to  savings  banks,  see  §  254. 
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§  395.  Net  earnings  credited  for  dividend  purposes;  credits  to  guar- 
anty fnnd  and  undivided  profits;  dividends  to  shareholders. 

When  the  net  earnings  of  any  such  association  have  been  de- 
termined at  the  close  of  a  dividend  period,  as  provided  in  the  im- 
mediately preceding  section  of  this  article,  if  its  guaranty  fund 
does  not  equal  five  per  centum  of  its  accumulated  capital  and  fifty 
per  centum  of  the  book  value  of  the  real  estate  held  by  it,  one- 
twentieth  of  such  net  earnings  shall  be  credited  to  its  guaranty 
fund,  or  so  much  thereof  less  than  one-twentieth  as  will  make  such 
fund  equal  five  per  centum  of  its  accumulated  capital,  or  fifty  per 
centum  of  the  book  value  of  its  real  estate  if  the  latter  amount 
exceeds  five  per  centum  of  its  accumulated  capital.  The  balance 
of  such  net  earnings  or  the  entire  amount  thereof,  if  its  guaranty 
fund  equals  the  amount  required  by  section  three  hundred  ninety- 
two  of  this  chapter,  may  be  credited  to  the  association's  profit 
and  loss  account;  or,  if  the  expenses  and  losses  of  such  savings 
and  loan  association  exceed  its  gross  earnings,  such  excess  shall 
be  charged  to  its  profit  and  loss  account.  The  credit  balance 
of  such  account  shall  constitute  the  undivided  profits  at  the 
close  of  such  dividend  period  and  shall  be  available  for  dividends. 
The  directors  of  any  such  association  may  annually,  semi-annually 
or  quarterly  but  not  more  frequently  declare  such  dividends  as 
they  shall  judge  expedient  from  such  undivided  profits.  But  no 
such  association  shall  declare,  credit  or  pay  any  dividend  to  its 
shareholders  except  J>y  a  vote  of  the  board  of  directors  duly  entered 
upon  its  minutes  which  shall  show  the  ayes  and  nays ;  nor  shall  it 
declare,  credit  or  pay  any  such  dividend  until  it  shall  have  mafde 
good  any  existing  impairment  of  its  accumulated  capitaL  Such 
dividends  shall  be  apportioned  upon  the  dues  and  dividends 
credited  to  its  members. 

The  directors  of  any  such  association,  in  addition  to  the  trans- 
fers to  the  guaranty  fund  required  by  this  section  may  transfer  to 
such  guaranty  fund  from  such  undivided  profits  or  continue  to 
carry  as  undivided  profits  such  sum  or  sums  as  they  may  deem 
wise;  provided,  however,  that  whenever  the  surplus  of  any  such 
association  including  its  undivided  profits  and  guaranty  fund  ex- 
ceeds fifteen  per  centum  of  the  accumulated  capital,  the  board  of 
directors  shall  declare  such  extra  dividends  as  may  be  necessary  to 
distribute  such  excess  among  its  shareholders. 
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If  the  by-laws  of  any  such  association  so  provide,  only  a  por- 
tion of  any  such  dividend  need  be  credited  to  savings,  accumula- 
tive prepaid,  income  or  juvenile  savings  shares  and  the  remain- 
ing portion  thereof  shall  revert  to  the  association,  and  the  portion 
of  such  dividend  credited  to  such  shares  may  vary  according  to 
the  class  of  shares;  and  upon  the  withdrawal  of  members,  por- 
tions of  the  dividends  credited  to  their  shares  may  be  retained  by- 
such  association,  and  such  deductions  may  be  made  in  accordance 
with  a  schedule,  clearly  and  fully  set  forth  in  the  by-laws,  and 
based  upon  duration  of  membership,  provided,  however,  that  the 
portion  of  such  dividends  that  may  be  retained  by  the  aasociatioii 
upon  the  withdrawal  of  a  share  shall  in  no  case  exceed  the  sum 
of  forty  per  centum  of  the  dividends  apportioned  and  credited 
upon  such  share. 

'No  savings  or  loan  association  ishall  declare,  credit,  or  pay 
dividends  upon  the  accumulations  upon  any  class  of  diares  for  a 
longer  period  than  that  covered  since  such  shares  were  issued; 
provided,  however,  that  payments  made  upon  shares  not  later  than 
the  tenth  business  day  of  the  month  commencing  and  dividend 
period,  or  the  third  .business  day  of  the  month  beginning  any 
quarterly  period,  may  have  dividends  declared  and  credited  upon 
such  payments  for  the  whole  of  the  dividend  period,  if  not  with* 
drawn  before  the  end  of  such  period. 

Source. —  New.  The  provision  agftinst  payment  of  dividends  ^pvfiile  the 
accumulated  capital  is  impaired  comes  from  former  §  29.  Former  §  226 
required  loseea  in  excess  of  the  contingent  fund  to  be  charged  against  un- 
divided proAts.  Under  former  *§  224  profits  were  to  be  distributed  "  at  least 
annually." 

Amended  by  L.  1921,  ch.  75.    In  effect  March  16,  1921. 

CROSS-REFERENCES.— Definitions  of  "guaranty  fund,"  "net  earnings," 
"  undivided  profits  "  and  "  dividend  period,"  see  §  3. 

Similar  provision  as  to  banks,  see  S  H^;  as  to  trust  comftanies,  see  |  204; 
as  to  savinge  banks,  see  M  255,  256;  as  to  credit  unions,  see  i  469. 

Criminal  liabUity  for  paying  dividends  out  of  capital,  see  Penal  Law, 
i  664,  poet. 

§  896.  Matured  shares. 

Whenever  the  dues  and  dividends  credited  to  the  instalment, 
savings,  accumulative  prepaid  or  juvenile  savings  shares  of  any 
such  association  shall  equal  their  matured  value,  notice  of  sucn 
maturity  shall  be  given  to  the  holders  thereof  and  the  payment  of 
dues  thereon  shall  cease.  For  the  purpose  of  maturing  shares,  a 
special  dividend  may  be  credited  between  dividend  dates  to  shares 
nearly  matured  at  the  same  rate  at  which  the  past  periodical  divi- 
dend was  credited,  provided  the  earnings  for  the  current  dividend 
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period  justify  such  special  dividend.  If  free,  such  shares  shall 
be  payable  immediately,  subject,  however,  to  the  provisions  of 
section  three  hundred  ninety-eight  of  this  article. 

Whenever  certificates  or  pass-books  representing  matured  shares 
shall  be  presented  for  payment,  and  payment  is  deferred,  the  sec- 
retary or  other  oflScer  of  any  such  association  discharging  similar 
duties,  shall  in  the  presence  of  the  member  or  his  representative, 
write  upon  the  certificate  or  pass-book  the  date  and  hour  at  which 
such  certificate  or  pass-book  was  presented  and  demand  of  payment  - 
made.  Matured  shares  shall  be  credited  with  dividends,  until 
paid,  at  the  same  rate  as  other  shares  of  the  same  class.  If 
pledged,  the  value  of  such  shares  shall  be  applied  in  payment  of 
the  loan  which  they  secure,  and  such  shares  shall  be  canceled  and 
any  other  collateral  shall  be  returned. 

Soarcdw — Pormer  H  217,  229.  The  words  **  aocumulatiye  prepaid '^  are 
new. 

OROSS-HEFERENGES. —  Failure  to  pay  for  two  years  after  demand  as 
ground  for  superintendent's  taking  possession,  see  §  57.      ' 

TIME  OF  MATURITY. — ^A  savings  and  loan  association  has  no  power  to 
issup  a  certificate  having  a  fixed  period  of  maturity,  and  any  time  of  maturity 
specified  therein'  will  be  considered  to  be  an  estimated  tim^.  CMalley  v. 
People's  B.,  L.  &  S.  As^oc.,  92  Hun  572. 

§  397.   Withdrawal  of  free  shares ;  notice  thereof  and  withdrawal 
value. 

The  accumidations  upon  free  shares  of  any  such  association 
may  be  withdrawn  and  the  shares  canceled  after  sixty  days' 
written  notice  of  such  intention  filed  with  its  secretary  at  the 
place  of  business  of  the  association,  but  the  directors  may  waive 
such  notice.  The  withdrawing  shareholder  shall,  subject  to  the 
provisions  of  the  next  succeeding  section  of  this  article,  be  paid 
the  withdrawal  value  of  his  shares  as  determined  at  the  last 
declaration  of  dividends  before  such  notice,  together  with  all  dues 
paid  thereon  since  such  declaration,  less  fines  and  other  obliga- 
tions ;  but  no  association  shall  pay  to  a  withdrawing  shareholder 
any  such  in  excess  of  the  dues  credited  upon  its  books,  together 
with  such  dividcEfds  as  have  been  duly  declared  and  credited 
thereto. 

A  withdrawing  member,  until  paid,  shall  be  entitled  to  dividends 
upon  his  shares  at  a  rate  equal  to  at  least  four-fifths  of  the  rate  at 
which  dividends  are  credited  upon  other  shares  of  the  same  class. 

The  board  of  directors  of  permanent  associations  may  permit  a 
naember  to  withdraw  part  of  the  accumulations  to  his  credit  without 
thereby  reducing  the  number  of  shares  held  by  him;  and  the 
25 
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directors  of  serial  associations  may  permit  the  holders  of  saving 
and  juvenile  savings  shares  to  withdraw  in  the  same  manner  part 
of  the  amounts  standing  to  the  credit  of  such  shares. 

Where  payment  of  a  withdrawal  is  deferred  it  shall  be  the  duty 
of  the  secretary  or  other  officer  discharging  such  duties  in  the 
presence  of  the  member  or  his  representative  to  enter  upon  each 
notice  of  withdrawal  presented,  the  date  and  hour  of  presentation 
otsuch  notice  of  withdrawal. 

If  any  member  of  a  savings  and  loan  association  shall  die, 
leaving  unpledged  shares  in  said  association,  of  which  the  with- 
drawal value  shall  not  exceed  five  hundred  dollars,  and  no  executor 
of  his  last  will  and  testament,  or  no  administrator  of  his  estate 
shall  be  appointed,  the  savings  and  loan  association  of  which  he 
is  a  member,  upon  receiving  a  waiver  from*  the  New  York  state 
comptroller,  may  in  its  discretion,  pay  the  withdrawal  value  of 
his  shares  to  his  widow,  or  if  the  decedent  was  a  married  woman, 
to  her  surviving  husband,  next  of  kin,  funeral  director,  or  other 
creditor  who  may  appear  entitled  .thereto.  As^  a  condition  of 
.  such  payment,  the  savings  and  loan  association  may  require  proof 
by  affidavit  as  to  the  parties  in  interest,  the  filing  of  proper  waivers, 
the  execution  of  a  bond  of  indemnity  with  sureties,  and  a  proper 
receipt  and  acquittance  for  such  payment,  by  the  person  to  whom 
the  payment  is  made.  For  any  such  payment  made  pursuant  to 
this  section  the  savings  and  loan  association  shall  not  be  held  liable 
to  the  decedent's  executor  or  administrator  thereafter  appointed, 
unless  the  payment  Ediall  have  been  made  within  one  year  after  the 
decedent's  death,  and  an  action  to  recover  the  amount  shall  have 
been  commenced  within  one  year  after  the  date  of  payment. 

Source. —  Former  §  229.  The  words.  "  before  such  notice  "  have  been*  sub- 
Btituted  for  the  worda  "before  the  payment  is  made."  The  provision  for 
partial  withdrawal  of  savings  and  juvenile  savings  shares  is  new. 

Amended  bf^  L.  1921,  ch.  76^    In  effect  March*  16,  1921. 

CROSS-REFERENCES. —  Failure  to  pay  for  two  years,  after  demand  m 
ground  for  superintendent's  taking  possession,  8ee|i§  57. 

TO  WHAT  AMOUNT  SHAREHOLDER  ENTITLED.— The  shareholder  is 
entitled  to  such  amount  only  as  the  certificate  has  earned.  O'Malley  v. 
People's  B.,  L.  A  S.  Asboc.,  92  Hun  572. 

APPLICATION  HAS  PRECEDENCE  EXCEPT  AS  TO  ACTUAL  EX- 
PENSES.— Applications  for  withdrawals  have,  in  the  order  of  their  filing, 
precedence  over  all  other  uses  of  the  funds,  except  the  actual  expenses  of 
the  association.  The  board  of  directors  cannot  prefer  applications  for  loans 
to  applications  for  withdrawals  and  thus  deplete  the  treasury,  which  would 
otherwise  be  sufficient  to  pay  withdrawals  in  full  in  their  order.  Wolfe  v. 
Conkey  Avenue  Sav.,  etc.,  Assoc.,  75  Hun  201. 

INSUFFICIENT  COMPLAINT. —  For  a  complaint  held  to  be  demurrable 
for  failure  to  state  facts  sufficient  to  constitute  a  cause  of  action,  in  an 
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action  for  an  accounting  by  one  claiming  to  be  a  shareholder  under  an  agree- 
ment to  pay  in  monthly  installments,  see  Kenefick  v.  Co-operative  Bldg. 
Bank,  62  3l1sc.  519. 

§  S98.  Bestrictions  on  the  payment  of  matnred  shares  and  with- 
drawals. 

No  more  thaa  two^hirds  of  the  receipts  of  any  savings  and  loan 
association  shall  be  applied  to  the  payment  of  matured  shares  and 
withdrawals  without  the  consent  of  the  board  of  directors,  except  as 
provided  in  this  section.  Whenever  two-thirds  of  such  receipts  are 
not  sufficient  to  pay  all  demands,  one-third  of  such  receipts  shall  be 
applied  first  to  the  payment  of  matured  and  income  shares  in  the 
order  in  which  demand  of  payment  was  made  or  notice  of  with- 
drawal filed,  and  one-third  to  the  payment  of  instalment,  savings, 
accumulative  prepaid  and  juvenile  savings  shares  filed  for  with- 
drawal and  in  the  order  in  which  notices  of  withdrawal  were  filed. 

Whenever  any  payment  of  matured  shao-es  shall  have  been  de- 
manded or  any  notice  of  withdrawal  shall  have  been  filed,  and 
payment  of  such  matured  shares  or  withdrawal  shall  not  have  been 
made  within  six  months  from  the  date  of  demand  or  of  the  filing  of 
such  notice,  all  the  receipts  of  the  association  from  dues,  interest, 
premium,  borrowed  money,  loans  repaid  and  the  proceeds  of  all 
other  investments,  shall  after  the  payment  of  expenses  and  general 
indebtedness,  be  applied  to  the  payment  of  matured  shares  and 
withdrawals  in  the  order  in  which  payment  of  such  matured  shares 
was  demanded  or  notices  of  withdrawals  filed ;  and  the  board  of 
directors  or  the  superintendent  of  banks  may  direct  that  such 
claims  shall  be  paid  upon  a  ratable  and  proportionate  basis.  When- 
ever such  demands  shall  have  been  made  or  notices  diall  have  been 
filed,  and  such  matured  shares  or  withdrawals  have  remained 
wholly  or  in  part  unpaid  for  two  years  thereafter,  the  superin- 
tendent of  banJcs  may  take  possession  of  the  property  and  business 
of  any  such  association  as  provided  in  section  fifty-seven  of  this 
chapter. 

Scarce. — 'Foraier  i  229.  The  wor^ng  of  the  second  sentence  has  been 
changed. 

NOT  LIMITED  TO  MATURED  VAJLUB. —  In  the  payment  of  matured 
shares  the  association  is  not  limited  to  the  matured  value  as  stated  in  the 
by-la.w8;  the  entire  earnings  may  legally'  be  paid  to  the  sihareholdeirs  of 
any  maturing  series.    Atty.-Gen  Kep.  (1910)  828. 

§  399.  Betirement  of  sharai. 

The  board  of  directors  of  any  savings  and  loan  association  may 
retire  all  classes  of  free  shares  by  enforcing  witbdrawals  of  the 
same,  provided  that  the  by-laws  shall  clearly  state  the  manner 
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in  which  such  withdrawals  may  be  enforced,  and  the  holders  of 
such  shares  are  paid  the  full  value  of  their  cdiares  less  all  lawful 
obligations. 

Source.—  Former  4  229. 

§  400.  Suspension  and  forfeitiire  of  shares. 

Whenever  a  member  of  any  such  association  shall  for  one  year 
have  failed  to  pay  dues  upon  any  instalment  shares  owned  by 
him,  such  association  may  serve  notice  upon  him  to  pay  sudi 
dues  within  a  time  stated  in  such  notice.  Upon  the  failure  of  such 
shareholder  to  make  such  payment,  the  withdrawal  value  of  his 
shares  may  be  determined  and  such  withdrawal  value  transferred 
and  credited  to  him  in  a  suspense  account  Upon  such  transfer, 
the  rights  of  such  member  shall  cease  except  the  right  to  with- 
draw the  value  of  such  shares  as  thus  determined  and  such  divi- 
dends as  may  thereafter  be  credited  thereon  within  ten  years 
from  the  date  of  such  transfer.  After  sudi  transfer,  such  member 
shall  be  entitled  to  at  least  four-fifths  of  the  dividends  appor- 
tioned to  such  shares ;  and  unless  the  value  thereof  as  thus  deter- 
mined is  withdrawn  by  such  member  within  ten  years  from  the 
date  of  such  transfer,  his  interest  therein  may  be  forfeited,  if 
the  by-laws  so  provide,  and  the  amount  standing  to  the  credit 
of  such  shares  transferred  to  the  guaranty  fund  of  such  association. 

Source. —  Former  4  216.  The  words  **  within  a  time  stated  in  such  notice  " 
have  been  substituted  lor  the  words  "  a^ter  ten  d&ys^  notice."  The  provision 
for  transfer  to  the  guaranty  fund  was,  under  former  •§  216,  for  transfer  to 
"undivided  earnings." 

A  STRICT  COMPLIANCE  WITH  THE  STATUTE  IS  NECESSARY  where 
an  attempt  is  made  to  dedare  sthBres  forfeited.    Atty.-Gen.  Rep.  (1896)  157. 

§  401.  Transfer  of  shares  and  conditions  attaching  thereto. 

No  transfer  of  shares  shall  be  binding  upon  the  association 
until  the  same  has  been  made  upon  its  books ;  and  the  transferee 
shall  take  the  same  charged  with  all  liabilities  to  the  association 
and  the  conditions  attaching  thereto  at  the  time  of  the  transfer. 
If  the  shares  are  in  the  names  of  more  than  one  person,  a  transfer 
thereof  executed  by  one  or  more  of  such  persons  shall  authorize 
the  association  to  transfer  the  same. 

Source. —  Former.  §  211,  aubd.  j. 

§  402.   Bepayment  of  loans;  application  of  pledged  shares. 

Any  loan  made  by  a  savings  and  loan  association  to  a  member 
may  be  repaid  at  any  time  provided  the  member  shall  pay  tbe 
principal  due  thereon,  less  the  withdrawal  value  of  the  shares 
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transferred  as  security  therefor,  the  premium  earned  and  the  in- 
terest axjcrued  at  the  da/te  of  such  repayment,  and  all  sums  ad- 
vanced by  the  association  for  taxes,  assessments,  or  insurance 
premiums,  with  interest  thereon ;  and  in  addition  thereto: 

1.  Interest  on  the  principal  repaid  for  a  period  of  three  months 
after  the  date  of  repayment ;  or 

2.  Interest  and  premium  upon  such  principal  for  the  whole 
year  when  so  provided  in  the  by-laws  of  the  association,  if  the 
repayment  be  made  at  any  time  within  one  year  from  the  date  of 
the  mortgage  or  other  evidence  of  debt 

Any  such  borrowing  member  may  pay  upon  any  such  loan  a  sum 
equal  to  the  matured  value  of  one  or  more  of  the  instalment 
shares  transferred  and  pledged  as  security  therefor  upon  the  same 
proportionate  terms  as  are  provided  in  this  section  for  payment 
in  full. 

Whenever  any  mortgage  is  foreclosed,  the  withdrawal  value  of 
the  shares  transferred  and  pledged  to  a»y  such  association  for  the 
payment  of  the  loan  shall  be  applied  to  the  extinguishment  of  the 
indebtedness  of  the  member  as  hereinbefore  determined,  and  his 
rights  under  such  shares  shall  terminate. 

If  any  such  association  is  in  process  of  voluntary  liquidation, 
the  shares  of  a  borrowing  member  shall  be  entitled  to  full  participa- 
tion in  the  assets  of  such  association,  and  their  value  as  thus  deter- 
mined shall  be  applied  upon  the  indebtedness  of  such  member. 

If  any  such  association  is  in  process  of  involuntary  liquidation, 
the  minimum  value  of  the  shares  owned  by  the  borrowing  member, 
after  allowing  for  all  possible  losses  and  the  expense  of  liquidation, 
may  be  applied  in  reduction  of  his  indebtedness ;  and  he  shall  be 
entitled  to  receive  his  proportionate  share  of  any  further  sums 
that  may  be  thereafter  realized  from  the  assets  of  such  association. 

Nothing  in  this  section  shall  be  construed  to  prevent  the  reduc- 
tion of  amy  such  association's  liability  to  its  members  in  accord- 
ance with  the  provisions  of  section  four  hundred  and  four  of  this 
article. 

Source. —  Former  §  221.  In  the  first  paragraph  the  words  "and  all  sums 
advanced  by  the  association  for  taxes,  aesessmento,  or  insurance  premiums, 
with  interest  thereon  "  are  new.  The  seeond  paragraph  is  new.  Invthe  fourth 
paragraph  the  words  "  a  9um  equal  to  the  matured  value  of  one  or  more  of 
the  instalment  shares  transferred/'  etc.,  have  been  substituted  for  the  words 
"  in  erums  of  not  less  than  one  hundred  dollars."  The  lest  three  paragraphs 
are  new. 

DOES  NOT  AUTHORIZE  REDEMPTION  FEE.— This  section  does  not 
authorize  la  provision  in  a  by-law  for  a  redemption  fee  in  case  of  repayment 
before  the  maturity  of  the  loan,  such  fees  being  forbidden  by  section  376, 
subd.  7.    Matter  of  Tuckahoe  Home  B.  &  L.  Assoc,  81  Misc.  33. 
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§  403.  Change  of  location. 

Any  savings  and  loan  association  may  make  a  written  applica- 
tion to  the  superintendent  of  banks  for  leave  to  change  its  place  of 
business  to  another  place  in  the  same  or  an  adjoining  county.  The 
application  shall  state  the  reasons  for  such  proposed  change,  and 
shall  be  signed  and  acknowledged  by  a  majority  of  its  board  of 
directors.  If  the  proposed  place  of  business  is  within  the  limits 
of  the  town,  village,  borough  or  city  in  which  the  place  of  business 
of  the  association  is  located,  such  change  may  be  made  upon  the 
written  approval  of  the  superintendent;  if  beyond  such  limits, 
notice  of  intention  to  make  such  application,  signed  by  two  prin- 
cipal officers  of  the  association  shall  be  published  once  a  week  for 
two  successive  weeks,  immediately  preceding  such  application  in  a 
newspaper  published  in  the  city  of  Albany  in  which  notices  by  state 
officers  are  required  by  law  to  be  published,  and  in  a  newspaper  to 
be  designated  by  the  superintendent,  published  in  the  county  in 
which  the  place  of  business  of  such  association  is  located.  If  the 
superintendent  shall  issue  a  certificate  authorizing  the  change  of 
location,  as  provided  in  section  fifty  of  this  chapter,  the  association 
shall  cause  such  certificate  to  be  published  once  in  each  week  for 
two  successive  weeks  in  the  newspapers  in  which  the  notice  of 
application  was  published.  When  the  requirements  of  this  section 
shall  have  been  fully  complied  with,  such  association  may,  upon  or 
after  the  day  specified  in  the  certificate,  remove  its  property  and 
effects  to  the  location  designated  therein,  and  thereafter  its  place 
of  business  shall  be  the  location  so  specified ;  and  it  shall  have  all 
the  rights  and  powers  in  such  new  location  which  it  possessed  at  its 
former  location. 

Source.— Former  §  31.  The  section  is  identical  with  §  119  relating  t4> 
banks.    See  the  annotations  to  that  section. 

Amended  by  L.  1921,  ch.  352.    In  effect  Apr.  30,  1921. 

BRANCH  OFFICES.— Under  the  former  law  the  Attorney-General  was  of 
the  opinion  that  a  savings  and  loan  association  could  not  open  a  branch 
office.  Atty.-Oen.  Rep.  (1900)  255.  No  power  to  open  branch  offices  is  given 
•uch  associations  by  the  present  law. 

§  404.  Reduction  of  liability  to  members. 

Whenever  the  losses  of  any  savings  and  loan  association  re- 
sulting from  a  depreciation  in  the  value  of  its  securities  or  other- 
wise exceed  its  guaranty  fund  and  undivided  profits  so  that  the 
estimated  value  of  its  assets  is  less  than  the  total  amount  due  its 
members,  the  supreme  court  may,  upon  the  petition  of  such  sav- 
in.ijs  and  loan  association,  approved  by  the  superintendent  of 
banks,  order  a  reduction  of  its  liability  to  its  members,  except 
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upon  juvenile  savings  shares,  in  such  manner  as  to  distribute  the 
loss  equitably  among  such  members.  IS,  thereafter,  such  savings 
and  loan  association  shall  realize  from  such  assets  a  greater  amount 
than  was  fixed  in  the  order  of  reduction,  such  excess  shall  be 
divided  among  members  whose  credits  were  so  reduced,  but  to  the 
extent  of  such  reduction  only. 

Source.—  See  former  §  226.    The  language  is  practically  new. 

CROSS-REFERENCEa—  For  identical  provision  bb  to  Banringa  banks,  aee 
i  280;  ae  to  credit  unions,  see  .{  462. 

CONSTITUTIONALITY  QUESTIONED.— Where  a  «avinga  and  Joan  as- 
sociation filed  a  petition  with  the  approval  of  the  Superintendent,  praying 
for  an  order  reducing  its  liability  to  its  memibers,  and  the  only  alternative 
to  the  granting  of  the  order  was  the  immediate  winding  up  of  the  association, 
the  Appellate  Division,  Second  Department,  without  passing  on  its  power 
imder  the  statute  granted  the  order  experimentally,  in  view  of  the  fact  that 
such  order,  if  extrajudicial,  wouldV  no^  affect  the  rights  of  any  members. 
Putnam,  J.,  dissented'  on  the  ground  that  the  action  was  unconstituticmal 
because  it  attempted  to  put  on  the  court  nonjudicial*  f imctions.  In  re  Eagle 
SaT.  &  L.  Assoc.,  164  App.  Div.  867. 

§  405.  Qualification  and  disqnaliflcation  of  directors. 

The  by-laws  of  every  savings  and  loan  association  may  pre- 
scribe other  qualifications  for  directors,  but  no  person  shall  be 
eligible  to  election  as  a  director  unless  he  is  the  owner  in  good 
faith  and  in  his  own  right  on  the  books  of  the  association  of  five 
savings  or  instalment  shares,  or  of  other  shares  equal  in  value  to 
one  matured  instalment  share,  and  every  person  elected  to  be  a 
director,  who,  after  such  election,  shall  hypothecate,  pledge  or 
cease  to  be  the  owner  in  his  own  right  of  the  necessary  qualifying 
shares,  shall  thereby  vacate  his  office,  and  shall  not  be  eligible  for 
re-election  as  a  director  for  a  period  of  one  year  from  the  date 
of  the  next  succeeding  annual  meeting. 

Sovrce.— The  prescribed  qualifications  are  from  former  i  213.  The  pro- 
visions relating  to  disqualificatiions  are%ne<w. 

CROSS-REFERENCES. —  For  similar  provisions  as  to  other  corporations 
subject  to  the  Banking  Law,  see  *S  123,  and  cross-references  there  given. 

§  406.  Oath  of  directors. 

Each  director  of  any  savings  and  loan  association,  when  ap- 
pointed or  elected,  shall  take  an  oath  that  he  will,  so  far  as  the 
duty  devolves  upon  him,  diligently  and  honestly  administer  the 
affairs  of  such  association  and  will  not  knowingly  violate,  or 
willing  permit  to  be  violated,  any  of  the  provisions  of  law  ap- 
plicable to  such  corporation,  and  that  he  is  -the  owner  in  good 
faith  and  in  his  own  right,  of  at  least  five  savings  or  instalment 
shares,  or  of  other  shares  equal  in  value  to  one  matured  instal- 
ment share  either  subscribed  for  by  him  or  standing  in  his  name 
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on  the  books  of  the  associatioii.  Such  oath  shall  be  snbeeribcd 
by  the  director  making  it,  certified  by  an  officer  authorized  by 
law  to  administer  oaths,  and  immediately  transmitted  to  the  su- 
perintendent of  banks. 

Source. —  Former  ({  213,  wiiich  ako  upplied  to^  officers.  The  present  law 
locmtaiiiB  no  such  provision  as  toi  officers. 

CROSS-REFERENCES.— For  similar  provisions  as  to  other  corporations 
subject  to  the  Banking  Law,  see  |  124  and  cross-references  there  given. 

§  407.  Vacancies  in  board  of  directors;  how  filled. 

All  vacancies  in  the  office  of  director  of  any  savings  and  loan 
association  shall  be  filled  by  election  by  the  members  except  as 
hereinafter  provided.  Vacancies  not  exceeding  one-third  of  the 
whole  number  of  the  board  may  be  filled  by  the  aflirmative  vote 
of  a  majority  of  the  directors  then  in  oflfice,  and  the  directors  so 
elected  may  hold  office  until  snch  vacancies  are  filled  by  the  mem- 
bers at  a  special  or  annual  election ;  or  when  the  number  of  di- 
rectors fixed  by  its  by-laws  is  nine  or  more,  two  vacancies  may, 
with  the  consent  of  the  superintendent  of  banks,  be  left  unfilled 
until  the  next  annual  election. 

Sonxee. —  New. 

CROSS-REFERENCES.— For  mmilar  provisions  as  to  other  oorpprations 
subject  to  the  Banking  Law,  see  H  126*  and  cross-references. 

§  408.  Change  of  number  of  directors. 

The  members  of  any  savings  and  loan  association  may  at  any 
time  change  jthe  number  of  its  directors  by  amending  its  by-laws 
in  accordance  with  the  provisions  of  section  four  hundred  ten  of 
this  article. 

Source. —  New. 

CROSS-REFERENCES. —  For  similar  provisions  as  to  other  corporations 
subject  to  the  Banking  Law,  see  S  127  and  cross-references  there  given. 

§  409.  Restrictions  on  directors  and  oflScers. 

l^o  director,  officer,  agent,  clerk  or  employee  of  any  savings 
and  loan  association  shall  receive  compensation  by  salary,  fees, 
expenses  or  otherwise  for  soliciting  the  sale  of  shares  of  the  asso- 
ciation to  any  person. 

No  officer,  director,  attorney,  clerk  or  agent  of  such  association, 
and  no  person  in  any  way  interested  or  concerned  in  the  manage- 
ment of  its  affairs,  shall  discount  or,  directly  or  indirectly,  pur- 
chase a  share  in  any  such  association,  whether  filed  for  with- 
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drawal  or  not^  except  by  payment  therefor  of  the  withdrawal  value 
of  such  share. 

Souroe.— The  first  paragraph  i6  from  former  |  227.  The  second  paragraph 
is  from  former  }  229. 

§  409a.  Pensionfl  for  oflScers  and  emplojrees. 

A  savings  and  loan  association  may,  in  the  discretion  of  its  board 
of  directors,  retire  any  oflScer,  clerk,  or  other  employee  who  shall 
have  served  the  association  for  a  period  of  thirty  years  or  more,  or 
who  shall  have  served  the  association  for  a  period  of  twenty  years 
or  more  and  shall  have  become  physically  and  mentally  incapaci- 
tated for  hifi  position,  or  who  shall  have  served  the  association  for 
a  period  of  twenty  years  or  more,  and  shall  have  attained  the  age 
of  sixty  years.  Any  person  retired  from  service  pursuant  to  this 
section  may  be  paid  in  equal  monthly  installments  ai  the  rate  of 
not  exceeding  two  per  centum  of  his  average  annual  salary  for  the 
three  years  immediately  preceding  the  retirement  for  each  year 
of  service  in  the  association;  but  the  maximum  annual  amount 
paid  shall  in  no  case  exceed  sixty  per  centum  of  such  annual  salary. 

Added  by'L.  1921,  ch.  78.    In  effect  March  16,  1921. 

§  410.  Amendment  of  by-laws;  review  of  superintendent's  refusal 
to  approve  by-laws. 

1.  The  by-laws  of  any  savings  and  loan  association  may  be 
altered  or  amended  from  time  to  time,  provided  such  alterations 
or  amendments  shall  have  first  received  the  written  approval  of  the 
superintendent  of  banks  and  shall  thereafter  have  been  duly 
adopted  at  a  meeting  of  the  shareholders,  of  which  meeting  thirty 
days'  notice,  containing  a  copy  of  the  proposed  alterations  or 
amendments,  shall  have  been  given  by  mail  to  each  shareholder  of 
record;  and  a  copy  of  such  alterations  and  amendments  shall 
have  been  filed  in  the  office  of  the  superintendent  of  banks  within 
thirty  days  after  such  adoption. 

2.  Any  association  deeming  itself  aggrieved  by  the  refusal  of 
the  superintendent  of  banks  to  give  his  written  approval  of  pro- 
posed alterations  or  amendments  of  the  by-laws  may,  upon 
notice  to  the  superintendent,  apply  to  any  justice  of  the  supreme 
court  of  the  district  wherein  the  office  of  such  association  is  lo- 
cated, for  a  review  of  such  refusal.  The  court  may  review  the 
superintendent's  decision,  upon  such  evidence  as  may  be  presented, 
and  may  affirm  or  reverse  the  same  in  whole  or  in  part  and  may 
approve  any  or  all  of  the  proposed  alterations  or  amendments. 
Any  alteration  or  amendment  approved  by  such  court  m^j  be 
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adopted  by  the  association  at  a  meeting  of  its  shareholders  and  a 
copy  thereof,  if  adopted,  shall  be  filed  in  the  office  of  the  superin- 
tendent, as  prescribed  in  subdivision  one  of  this  section. 

Sotiice. —  Former  'S  211,  subd.  n,  which  only  permitted  «ilteratioii  or  amend- 
ment of  (tiy-l&wa  in  case  the  original.  fa|y-lawB  00  provided. 

ADOPTION  BY  SHAREHOLDERS  E6Sii;NTIAL.— No  amendment  of  the 
byilaws  becomes  effective  until  voted  on  by  ehareholdera.  Atty.-tien.  Rep. 
(1910)  849. 

PILING  AFTER  LAPSE  OP  STATUTORY  PERIOD.— It  is  within  the 
aidminifltrative  discretdon  of  the  euperintendent  to  receive  for  filing  amend- 
ments to  the  by-lawA  alter  the  statutory  period  has  elapsed.  Amendments 
so  reoeived  are  validated  so  far  as  filing  is  concerned.  Atty.-GMi.  Rep.  (1012) 
183. 

ARTKXES  CONTAINING  NO  PROVISION  POR  AMENDMENT.-^  If  the 
articles  as  contained  in  the  pass-book  of  a  member  contain  no  provision  for 
amendnyent,  amended  articled  subeequentiv  adopted  cannot  be  considered  as 
binding  upon  ^ch  menvber  by  force  of  their  adoption  alone.  Krakowski  y. 
North  New  York  B.  &  L.  Aasoa,  7  Misc.  188. 

§  411.  Ezemptiong. 

Every  savings  and  loan  association  shall  be  deemed  an  insti- 
tution for  savings,  and  neither  it  nor  its  property  shall  be  taxable 
under  any  law  which  shall  exempt  savings  banks  or  institutions 
for  savings  from  taxation.  No  law  which  taxes  corporations  in 
any  form,  or  the  shares  or  property  thereof,  shall  apply  to  sav- 
ings and  loan  associations  unless  they  are  specifically  named  in 
such  law.  The  shares  held  by  members  of  any  association  and 
the  dues  and  dividends  credited  thereon  shall  be  exempt  from  sale 
on  execution  and  proceedings  supplementary  thereto  to  the 
amount  of  six  hundred  dollars,  and  the  irembers  of  any  such 
association  shall  not  be  individually  liable  for  the  payment  of  its 
debts.  The  shares  of  savings  and  loan  associations  shall  not  be 
subject  to  the  stock  transfer  tax  either  when  issued  by  the  as- 
sociation or  when  transferred  from  one  member  to  another. 

Source. —  Former  J  230. 

OEOSS-REFEKEIN'CES. —  Similar  provisions  as  to  credit  unionB,  see  Stff  4<M, 
474. 

§  412.  Oommunications  from  baakiiig  department  must  be  snb- 
mitted  to  directors  and  noted  in  minutes. 

Each  official  communication  directed  by  the  superintendent  of 
banks  or  one  of  his  deputies  to  a  savings  and  loan  association  or 
to  any  officer  thereof,  relating  to  an  investigation  or  examina- 
tion conducted  by  the  banking  department  or  containing  sug- 
gestions or  recommendations  as  to  the  conduct  of  the  business  of 
the  association,  shall  be  submitted,  by  the  officer  receiving  it,  to 


Digitized  by 


Google 


§§  413,  414.     Savings  and  Loan  Associations.  393 

the  board  of  directors  at  the  next  meeting  of  such  board  and 
noted  in  the  minutes  of  the  meetings  of  such  board. 

Sonroeu — Former  {  41.  The  flection  is.  identical  with  g  132  relating  to 
banks.    See  the  annotations  to  tbat  section. 

§  413.  Beports  to  snperintendent;  penalty  for  faihure  to  make. 

On  or  before  the  first  day  of  February  in  each  year,  every  sav- 
ings and  loan  association  shall  make  a  written  report  to  the 
superintendent  of  banks  which  shall  contain  a  statement  of  its 
condition  on  the  morning  of  the  first  day  of  January  in  said  year. 
Every  such  report  shall  be  verified  by  the  oaths  of  the  two  prin- 
cipal officers  in  charge  of  the  affairs  of  the  association  at  the  time 
of  such  verification.  The  verification  shall  state  that  the  report 
is  true  and  correct  in  all  respects  to  the  best  of  the  knowledge  and 
belief  of  the  persons  verifying  it,  and  that  the  usual  business  of 
the  association  has  been  transacted  ai  the  location  required  by 
this  article  and  not  elsewhere. 

Every  such  associaition  shall  also  make  such  other  special  re- 
ports to  the  superintendent  as  he  may  from  time  to  time  require, 
which  shall  be  in  such  form  and  filed  at  such  date  as  may  be  pre- 
scribed by  the  superintendent  and  shall,  if  required  by  him,  be 
verified  in  such  manner  as  he  may  prescribe. 

If  any  such  association  shall  fail  to  make  any  report  required 
by  this  section  on  or  before  the  day  designated  for  the  making 
thereof,  or  shall  fail  to  include  therein  any  matter  required  by 
the  superintendent,  such  association  shall  forfeit  to  the  people 
of  the  state  the  sum  of  ten  dollars  for  every  day  that  such  report 
shall  be  delayed  or  withheld,  and  for  every  day  that  it  shall  fail 
to  report  any  such  omitted  matter,  unless  the  time  therefor  shall 
have  been  extended  by  the  superintendent  as  provided  by  section 
forty-nine  of  this  chapter. 

Source. —  Former  §  21.    The  provision  as  to  special  reports  is  new. 

CROSS-REFERENCES.—  Powers  and  duties  of  superintendent  with  regard 
to  reporte,  see  f  Si  42,  43. 

Similar  provisions  as  to  other  ipersone  and  corporations  subject  to  the 
Banking  Law,  eee  *S  133  land  crose-referencee  there  given. 

§  414.  Preference    of    deposits    made    by    savings    and   loan 
associations. 

All  the  property  of  any  bank  or  trust  company  which  shall 
become  insolvent,  shall  be  applied  by  the  trustees,  assignees  or  re- 
ceivers thereof,  or  by  the  superintendent  of  banks,  if  such  insol- 
vent bank  or  trust  company  is  l)eing  liquidated  by  him  under  the 
provisions  of  section  fifty-seven  of  this  chapter,  in  the  first  place 
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ratably  and  proportionately  to  the  payment  in  full  of  any  snm 
or  sums  of  money  deposited  therewith  by  any  savings  bank,  savings 
and  loan  association  or  credit  union,  but  not  to  an  amount  exceed- 
ing that  authorized  to  be  so  deposited  by  the  provisions  of  this 
chapter,  and  subject  to  any  other  preference  provided  for  in  the 
charter  of  any  such  bank  or  trust  company. 

Source.— Former  §{  159,  231. 

CROSS-REFERENCES.— Other  priorities  under  the  Banking  Law,  see 
§  78  and  cross-references  tliere  given. 

Similar  provision  as  to  deposits  by  savings  banks,  see  {  278,  by  the  land 
bank,  see  §  437;  by  credit  unions,  see  S  456. 

§  416.  Annual  report  to  shareholders. 

Every  savings  and  loan  association  shall  prepare  and  publish 
annually  and  deliver  to  each  shareholder  on  application  a  complete 
statement  of  its  financial  condition  including  the  receipts  and 
disbursements  since  its  last  previous  statement 

Source.^  Former  I  224. 

§  416.  Constmotion  of  reference  to  laws  of  eighteen  hnndred  and 
ninety-two. 

Whenever  reference  is  made  prior  to  May  thirty-first,  eighteen 
hundred  ninety-eight,  in  any  of  the  statutes  of  the  state  of  New 
York  to  article  five  or  six  or  to  articles  five  and  six  of  chapter 
six  hundred  eighty-nine  of  the  laws  of  eighteen  hundred  ninety- 
two,  such  references  shall  be  construed  to  refer  to  article  ten  of 
this  chapter. 

Soarce.—  Former  §  239,  which  was  from  Laws  of  1894,  ch.  705,  S  1. 

The  Banking  Law  as  originally  passed,  ch.  689  of  1892,  contained  Art.  V, 
Building  and  Mutual  Loan  Corporations,  §§  17(V-175,  and  Art.  VI,  Co-opera- 
tive Loan  Associations,  §§  180-191. 

The  original  law  was  ch.  122  of  1851;  this  was  amended  by  ch.  664  of  1875 
and  ch.  96  of  1878,  and  was  re-enacted  into  the  original  Art.  V,  f  f  170-175. 

Chapter  556  of  1887  provided  for  the  formation  of  co-operative  savings  and 
loan  associations,  §{  180-191. 

These  articles  were  consolidated  by  ch.  705  of  1894  into  the  Art.  V,  former 
Banking  Law,  Co-operative  Savings  and  Loan  Associations,  former  ff  170- 
195b,  now  Art.  X,  herein* 
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§  417.  Bights  of  certain  associations  preserved. 

The  repeal  of  chapter  one  hundred  twenty-two  of  the  laws 
of  eighteen  hundred  fifty-one,  chapter  five  hundred  sixty-four  of 
the  laws  of  eighteen  hundred  seventy-five,  chapter  ninety-six  of 
the  laws  of  eighteen  hundred  seventy-eight,  and  chapter  five  hun- 
dred fifty-six  of  the  laws  of  eighteen  hundred  eighty-seven,  article 
five  of  chapter  six  hundred  eighty-nine  of  the  laws  of  eighteen 
hundred  ninety-two,  article  six  of  chapter  six  hundred  eighty- 
nine  of  the  laws  of  eighteen  hundred  ninety-two  as  originally 
enacted,  and  article  six  of  chapter  ten  of  the  laws  of  nineteen 
hundred  nine,  shall  not  affect  the  corporate  existence  of  asso- 
ciations organized  under  any  of  such  acts,  and  every  association 
organized  under  the  provisions  of  any  of  such  statutes  shall  be 
subject  to  the  provisions  of  this  chapter,  in  like  manner  as  cor- 
porations which  are  incorporated  hereunder. 

Source.—  Former  §  232. 

PURPOSE  OF  ACT.— This  act  "seems  to  have  been  designed  to  provide 
a  uniform  and  consistent  statutory  system  for  the  control  of  such  corpora- 
tions, and  to  that  end  repealed  the  prior  acts,  which  had  been  somewhat 
various."     Matter  of  Tuckahoe  Home  B.  &  L.  Assoc,  81  Misc.  33,  35. 

§  418.  Charters  to  be  conformed  to  this  article;  obligations  and 
rights  unimpaired. 
The  powers,  rights,  duties,  privileges  and  obligations  of  every 
association  organized  under  any  of  the  acts  enumerated  in  section 
four  hundred  seventeen  of  this  chapter  or  doing  business  under 
any  of  such  acts  at  the  time  this  act  takes  effect,  shall  be  gov- 
erned, controlled,  construed,  extended,  limited  and  determined  by 
the  provisions  of  this  chapter,  to  the  same  extent  and  effect  as  if 
such  association  had  been  organized  or  incorporated  under  or  pur- 
suant to  the  provisions  hereof,  and  the  articles  of  association, 
certificate  of  incorporation,  by-laws  or  rules  of  every  such  asso- 
ciation heretofore  made  or  existing,  are  hereby  modified,  altered 
and  amended  to  conform  to  the  provisions  of  this  chapter,  and  the 
same  are  declared  void  where  such  articles  of  association,  certifi- 
cate of  incorporation,  by-laws  or  rules  are  inconsistent  with  the 
provisions  of  this  chapter ;  except  that  the  obligations  of  any  exist- 
ing association,  whether  between  such  association  and  its  share- 
holders or  any  one  of  them,  or  any  other  person  or  persons,  or  any 
valid  contract  between  the  shareholders  of  any  such  association,  ex- 
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isting  at  the  time  this  act  takes  effect,  shall  not  be  iu  any  wise  im- 
paired by  the  provisions  of  this  act ;  and  with  such  exceptions  every 
such  savings  and  loan  association  shall  possess  the  powers,  rights, 
duties  and  privileges,  and  be  subject  to  the  obligations,  restrictions 
and  liabilities  conferred  and  imposed  by  this  chapter,  notwith- 
standing anything  to  the  contrary  in  its  articles  of  association, 
certificate  of  incorporation,  by-laws  or  rules.  All  obligations  lo 
any  such  association  heretofore  contracted  shall  be  enforceable 
by  it  and  in  its  name,  and  demands,  claims  and  rights  of  action 
against  any  such  association  may  be  enforced  against  it  as  fully 
and  completely  as  they  might  have  been  enforced  heretofore. 

Source. —  Former  S  233. 

EFFECT  OF  SECTION.— -  The  effect  of  this  section  is  to  render  void  all 
inconsistent  by-laws,  but  the  provision  that  existing  by-laws  "  are  hereby 
modified,  altered  and  amended  to  conform  to  the  provisions  of  this  chapter" 
is  not  self-executing.  No  amendment  of  the  by-laws  becomes  operative  until 
voted  on  by  the  shareholders,  as  provided  for  by  §  410.  Atty.-Gen.  Rep. 
(1010)  849. 

WHAT  ASSOCIATIONS  INCLUDED.— All  building  and  loan  associations 
incorporated  under  the  Laws  of  1861,  ch.  122,  are  within  the  provisions  of 
this  article.    Atty.-Gen.  Rep.  (1911)  vol.  2,  p.  118. 

WHAT  AMENDED  CERTIFICATE  MAY  INCLUDE.— Opinion  that  an 
amended  certificate  of  incorporation  of  a  building  and  loan  association  may 
contain  any  provision  for  the  regulation  of  its  business  and  the  conduct  of 
the  corporate  affairs,  and  any  limitation  upon  its  powers  or  those  of  its 
directors  and  stockholders  which  does  not  exempt  them  from  the  perform- 
ance of  any  obligation  or  duty  imposed  by  law.    Atty.-Gen.  R^.  (1902)  186. 

Amended  articles,  by  their  very  terms  and  by  the  terms  of  the  statute 
under  which  they  were  made  (former  f  233  as  am'd  by  ch.  126  of  1910),  do 
not  apply  to  contracts  which  were  made  prior  to  Jan.  1,  1911,  when  tlio  act 
of  1910  went  into  effect.    Wallis  v.  Eagle  Sav.  A  Loan  Co.,  180  App.  Div.  719. 

§  419.  Constmotion  of  term  **  by-lawa'' 

Whenever  the  word  "by-laws'^  is  used  in  this  article,  it  diall 
be  construed  to  refer  to  and  include  the  provisions  of  all  articles 
of  association,  certificates  of  incorporation,  by-laws  and  rules  of 
all  corporations  organized  under  any  of  the  repealed  acts  enumer^ 
ated  in  section  four  hundred  seventeen  of  this  articla 

Source.— Former  §  237. 

§  420.  Foreign  corporations  prohibited  from  transaoting  a  layingB 
and  loan  business  in  the  state. 

No  foreign  corporation  shall  transact  the  business  of  a  savings 
and  loan  association  within  this  state  or  maintain  an  office  in  the 
state  for  the  purpose  of  transacting  such  business. 

Source. —  New. 

Tho  proiisifvna  of  this  section  do  not  apply  to  a  body  which  la  imincor- 
porated.     Alty.-Oeu.  Rep.,  May  21,  1919. 
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§  421.  Land  Bank  of  the  State  of  Hew  York;  incorporation;  organi- 
zation certificate. 
Wlien  authorized  by  the  superintendent  of  banks  as  provided  in 
section  twenty-three  of  this  chapter,  ten  or  more  savings  and  loan 
associations,  the  aggregatd  resources  of  which  shall  not  be  less 
than  five  million  dollars,  may  form  the  Land  Bank  of  the  State 
of  New  York.  Each  of  such  associations  shall  subscribe,  ac- 
knowledge and  submit  to  the  superintendent  of  banks  at  his  office 
an  organization  certificate  in  duplicate  which  shall  specifically 
state: 

1.  The  name,  "  Land  Bank  of  the  State  of  New  York.'* 

2.  The  place  in  the  city  of  New  York  where  its  business  is  to  be 
transacted. 

3.  The  number  of  shares  for  which  each  association  has  sub- 
scribed which  shall  amoimt  in  the  aggregate  to  not  less  than  one 
hundred  thousand  dollars. 

4.  The  number  of  directors  of  such  land  bank,  which  shall  not 
be  less  than  nine,  and  the  names  of  the  persons  who  shall  be  its 
directors  until  the  first  annual  meeting.  The  certificate  shall  re- 
cite that  the  directors  possess  the  qualifications  specified  in  section 
four  hundred  thirty  of  this  article. 

5.  The  name  and  location  of  the  business  office  of  each  savings 
and  loan  association  subscribing  the  certificate  and  the  aggregate 
resources  of  each  such  association. 

Source. —  This  and  the  succeeding  sections  to  §  438,  inclusive,  are  new. 
Most  of  them,  however,  are  drafted  in  conformity  to  similar  provisions  of 
the  Banking  Law  applicable  to  other  corporations. 

The  institution  here  provided  for  is  modeled  upon  the  "  Landschaf ten " 
which  originated  in  Germany  about  one  hundred  and  fifty  years  ago.  The 
main  object  of  its  creation  is  to  mobilize  rural  credits  so  that  they  may  be 
readily  marketable  in  financial  centres.  The  German  paternalistic  features 
have  been  omitted,  however,  and  the  functions  of  the  state  have  been  limited 
to  acting  merely  as  a  depositary  of  securities  against  which  debentures  are 
issued,  and  as  a  supervisor  of  its  transactions.  The  conditions  under  which 
debentures  may  be  issued,  and  the  securities  and  obligations  underlying  such 
debentures  make  them  an  investment  for  which,  ultimately,  a  wide  field  may 
be  created  in  this  country.  See  articles  by  Robert  Franz  and  Dr.  J.  Hermes 
in  vol.  22  of  Senate  Documents,  61st  Congress,  2d  session  (Report  of  National 
Monetary  Commission). 

CROSS-REFERENCES.— Definition  of  "Land  Bank  of  the  State  of  New 
York,"  see  i  2. 
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Powers  and  duties  of  superintendent  with  respect  to  incorporation,  see 
SI  21-24. 

Similar  provisions  as  to  other  persons  and  corporations  seeking  to  engage 
in  business  under  the  Banking  Law,  see  S  100  and  cross-references  there 
given. 

§  422.  Proposed  by-laws. 

The  incorporators  shall  subscribe  and  acknowledge  and  submit 
to  the  superintendent  of  banks  at  his  office  proposed  by-laws  in 
duplicate,  which  shall  prescribe  the  manner  in  which  the  business 
of  such  land  bank  shall  be  conducted  with  reference  to  the  follow- 
ing matters: 

1.  The  date  during  the  month  of  January  of  the  annual  meet- 
ing of  shareholders ;  the  manner  of  calling  special  meetings,  and 
the  number  of  members  which  shall  constitute  a  quorum. 

2.  The  number  and  qualifications  of  directors,  subject  to  the 
provisions  of  section  four  hundred  thirty  of  this  article;  the 
method  of  division  into  classes  for  the  purpose' of  electing,  as 
nearly  as  may  be,  an  equal  number  of  directors  each  year;  the 
removal  or  suspension  of  directors ;  the  filling  of  vacancies  in  the 
board  of  directors,  and  the  number  of  directors  which  shall  consti- 
tute a  quorum,  which  shall  not  be  less  than  five. 

3.  The  meetings,  powers  and  duties  of  directors;  the  appoint- 
ment or  election  of  appraisal,  supervisory  and  auditing  commitr 
xees. 

4.  The  officers;  the  manner  of  their  election;  their  tenna  of 
office,  duties  and  compensation;  and  the  bonds  which  shall  be 
required  of  officers  who  have  the  custody  or  possession  of  money, 
securities  or  property  of  the  land  bank. 

5.  The  annual  commission  that  may  be  charged  each  member, 
subject  to  the  limitations  of  section  four  hundred  twenty-nine  of 
this  article. 

6.  The  transfer  of  membership,  subject  to  the  limitations  of 
section  four  hundred  twenty-eight  of  this  article. 

7.  The  manner  in  which  the  by-laws  may  be  altered  or  amended. 

Source. —  New.    FoUows  closely  the  provisions   relating  to  proposed   by- 
laws of  savings  and  loan  associations  in  §  376. 
CROSS-REFERENCES.— Amendment  of  by-laws,  see  |  436. 
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§  423.  When  corporate  existence  begins;  conditions  precedent  to 
commencing  business. 

When  the  superintendent  shall  have  endorsed  his  approval  on 
the  organization  certificate  as  provided  by  section  twenty-three  of 
this  chapter,  the  corporate  existence  of  the  land  bank  of  the  state 
of  New  York  shall  begin  and  it  shall  then  have  power  to  elect  of- 
ficers and  transact  such  other  business  as  relates  to  its  organiza- 
tion ;  but  such  land  bank  shall  transact  no  other  business  until 

1.  Subscriptions  to  its  shares  aggregating  one  hundred  thousand 
dollars  shall  have  been  paid  in  cash  and  an  affidavit  stating  that 
such  subscriptions  have  been  so  paid,  subscribed  and  sworn  to  by 
its  two  principal  officers,  shall  have  been  filed  in  the  clerk's  office 
of  the  county  of  Xew  York,  and  a  certified  copy  thereof  in  the 
office  of  the  superintendent. 

2.  The  superintendent  shall  have  duly  issued  to  it  the  authori- 
zation certificate  specified  in  section  twenty-four  of  this  chapter. 

Source. —  New. 

CROSS-REFERENCES. —  Similar  provisions  as  to  other  corporatioils  or« 
ganized  under  the  Banking  Law^  see  §  103  and  cross-references  there  given. 
Forfeiture  of  corporate  rights  by  not  commencing  business,  see  §  485. 

§  424.  General  powers. 

In  addition  to  the  powers  conferred  by  the  general  corporation 
law  the  land  bank  of  the  state  of  Xew  York  shall,  subject  to 
the  restrictions  and  limitations  contained  in  this  article  and  its 
by-laws,  have  the  following  powers: 

1.  To  issue,  sell  and  redeem  bonds  and  notes  secured  by  bonds 
and  first  mortgages  made  to  or  held  by  member  associations. 

2.  To  receive  money  or  property  from  its  members  and  from 
other  associations,  corporations  and  persons  with  whom  it  has  con- 
tracts, engagements  or  undertakings,  in  instalments  or  otherwise; 
to  enter  into  any  contract,  engagement  or  imdertaking  with  such 
associations,  corporations,  or  persons,  or  the  withdrawal  of  such 
money  or  property,  with  any  increase  thereof,  or  for  the  payment 
to  them  or  to  any  association,  corporation  or  person,  of  any  sum 
of  money,  at  any  time,  either  fixed  or  uncertain ;  to  lend  money 
to  savings  and  loan  associations  upon  the  security  of  their  promis- 
sory notes  with  or  without  collateral. 
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3.  To  invest  its  capital  and  other  funds  in  bonds  secured  by 
first  mortgages  of  real  estate  situated  within  the  territory  in  which 
its  members  are  authorized  to  make  loans ;  and  in  securities  which 
are  authorized  as  investments  for  savings  banks  by  section  two 
hundred  and  thirty-nine  of  this  chapter. 

4.  To  receive  by  assignment  from  its  members  and  to  deposit 
in  trust  with  the  comptroller  of  the  state  of  New  York  to  be  held 
by  him  as  security  for  its  and  their  outstanding  obligations  any 
first  mortgages  of  real  estate  and  the  bonds  secured  thereby  that 
are  legally  receivable  by  savings  and  loan  associations ;  to  empower 
such  savings  and  loan  associations  as  agents  of  the  land  bank,  to 
collect  and  immediately  pay  over  to  the  land  bank  the  dues,  in- 
terest and  other  sums  payable  under  the  terms,  conditions  and 
covenants  of  the  bonds  and  mortgages;  to  return  to,  or  permit 
such  savings  and  loan  associations  to  retain  any  sxmis  of  money  so 
collected  in  excess  of  the  amount  required  to  meet  the  obligations 
of  ^uch  associations  respectively. 

5.  To  purchase  in  its  own  name,  hold  and  convey  real  property 
for  the  following  purposes  and  no  others: 

(a)  A  plot  whereon  there  is  or  may  be  erected  a  building  suit- 
able for  the  convenient  transaction  of  its  business  from  portions 
of  which  not  required  for  its  own  use  a  revenue  may  be  derived. 

(b)  Such  as  shall  be  mortgaged  to  it  in  good  faith,  by  way  of 
security  for  loans  made  by  it  or  moneys  due  to  it. 

(c)  Such  as  shall  be  conveyed  to  it  for  debts  previously  con- 
tracted in  the  course  of  its  business,  and  such  as  it  shall  purchase 
at  sales  under  judgments,  decrees  or  mortgages  held  by  it. 

6.  To  designate  as  depositaries  of  its  funds  any  bank,  trust 
company,  or  savings  bank  of  this  state,  or  any  national  bankinsr 
association  located  in  this  state  doing  a  banking  business  under 
the  laws  of  the  United  States. 

Source. —  New.  Subdiyision  5  is  a  provision  common  to  several  other  ciasseA 
of  corporations  subject  to  the  Banking  Law.  See  S  106,  subd.  6,  relating  to 
banks;  §  239,  subd.  9,  relating  to  savings  banks;  f  384,  subd.  2,  relating  tt) 
savings  and  loan  associations. 

Amended  by  L.  1916,  chap.  139.    In  effect  April  6,  1916. 

CROSS-REFERENCES. —  For  restriction^  on  powers,  see  i  425. 
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§  426.  Bestrictions  upon  the  powers  of  the  land  bank. 

The  land  bank  shall  not : 

1.  Do  a  general  deposit  business. 

2.  Invest  its  capital  and  other  funds  in  bonds  secured  by  first 
mortgages  on  real  estate  if  the  amount  secured  by  any  such  mort- 
gage is  in  excess  of  sixty  per  centum  of  the  appraised  value  of 
such  real  estate,  or  receive  from  its  members  bonds  and  mortgages 
on  farm  lands  if  the  amount  secured  by  any  such  mortgage  is  in 
excess  of  seventy-five  per  centum  of  the  appraised  value  of  such 
real  estate. 

3.  Invest  more  than  twenty-five  per  centum  of  its  surplus  in 
real  estate  occupied,  or  to  be  occupied,  by  it  for  ofiice  purposes^ 
without  the  written  approval  of  the  superintendent  of  banks. 

4.  Incur  any  indebtedness  upon  notes  and  bonds  in  excess  of 
twenty  times  the  amount  of  its  capital,  nor  issue  bonds  on  behalf 
of  any  of  its  members  in  excess  of  twenty  times  the  amount  of  the 
shares  of  such  capital  held  by  such  member  or  in  excess  of  eighty 
per  centum  of  the  value  of  the  collateral  security  pledged  therefor 
to  such  land  bank 

Source. —  New. 

§  426.  iMoing  of  bonds. 

Bonds  shall  be  issued  in  series  of  not  less  than  fifty  thousand 
dollars.  All  bonds  issued  by  the  land  bank  may  be  called  on  any 
interest  day  at  one  hundred  and  two  and  one-half  per  centum  and 
interest  by  giving  notice  of  not  less  than  sixty  days  in  a  newspaper 
published  in  the  city  of  Xew  York.  Any  member  association 
which  is  not  indebted  for  borrowed  money  and  has  made  no  invest- 
ments upon  the  security  of  real  estate  or  taken  title  to  real  estate 
upon  which  there  are  prior  mortgages,  liens  or  encumbrances  may 
pledge  seventy-five  per  centum  of  its  mortgages  with  the  bonds 
secured  thereby,  to  the  land  bank,  as  collateral  security  for  bonds 
issued  on  its  behalf.  Whenever  such  obligations  do  not  exceed  ten 
per  centum  of  the  accumulated  capital  of  the  association,  fifty  per 
centum  of  such  mortgage  securities  may  be  pledged  to  the  land 
bank;  and  when  such  obligations  exceed  ten  per  centum  of  such 
capital,  twenty-five  per  centum  of  such  mortgage  securities  may 
be  so  pledged.  Whenever  all  the  members  of  a  member  association 
shall  execute  and  deliver  to  such  association  bonds  secured  bv 
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first  mortgages  of  real  estate  and  shall  each  give  his  collateral 
bond  to  such  member  association  guaranteeing  the  payment  of  the 
bonds  and  mortgages  of  all  the  other  members,  one  hundred  per 
centum  of  the  mortgage  secuiities  of  such  association  and  the 
bonds  secured  thereby  may  be  pledged  by  such  association  to  the 
land  bank 

The  amortization  payments  upon  all  mortgages  accepted  by  the 
land  bank  as  collateral  security  for  bonds  shall  be  sufiicient  to 
liquidate  the  debt  in  a  period  not  exceeding  forty  years.  In  the 
event  of  any  default  for  more  than  ninety  days  in  the  payment 
of  the  principal  of,  or  for  more  than  ninety  days  in  the  payment 
of  any  instalment  of  interest  upon,  any  of  said  bonds,  the  super- 
intendent of  banks  may,  of  his  own  motion,  and  shall,  upon  the 
request  in  writing  of  the  holders  of  said  bonds  in  default  to  the 
amount  of  fifty  thousand  dollars,  forthwith  take  possession  of  and 
proceed  to  liquidate  the  land  bank.  Upon  such  liquidation  he 
shall  be  entitled  in  the  name  of  the  land  bank  to  enforce  all  of  its 
rights  and  securities  and  to  collect  and  realize  upon  all  of  its 
assets,  including  all  mortgages  assigned  to  the  said  land  bank  by 
the  several  member  associations,  and  deposited  with  the  comp- 
troller of  the  state  of  New  York,  up  to  the  amounts  advanced  by 
the  land  bank  to  the  several  member  associations  thereon.  Upon 
any  such  liquidation  all  said  bonds  then  issued  and  outstanding 
shall  forthwith  become  due  and  payable  equally  and  ratably  out 
of  all  the  assets  of  said  land  bank  in  advance  of  any  other  debts 
thereof  not  specifically  preferred  by  law. 

Source. — New. 

Amended  by  L.  1916,  chap.  139.    In  effect  April  6,  1916. 
CBOSS-REFERENCES. —  For  creneral  powers  of  savings  and  loan  assoda- 
tions^  see  |  378. 

§  427.  Guaranty  fund. 

The  land  bank  shall  accumulate  from  its  profits  a  guaranty 
fund  by  carrying  thereto  annually  a  sum  equal  to  one-half  of  one 
per  centum  of  its  capital,  until  such  guaranty  fund  shall  be  ecpial 
to  at  least  fifteen  per  centum  of  such  capital. 

Source. —  New. 

CROSS-REFERENCES.— Definition  of  "guaranty  fund,"  see  S  3. 
Provisions  as  to  guaranty  funds  of  savings  banks,  see  {  252;  of  savings  and 
loan  associations,  sec  §  392;  of  credit  unions,  see  §  467. 
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§  428.  Membersliip;  liability;  transfer  of  shares. 

Every  member  shall  pay  one  thousand  dollars  for  each  share 
of  the  capital  of  the  land  bank  issued  to  it,  provided  that  no  as- 
sociation shall  subscribe  for  or  hold  shares  of  such  capital  to  an 
amount  in  excess  of  ten  per  centum  of  the  resources  of  such 
association. 

Every  such  member  shall  be  individually  responsible,  equally 
and  ratably,  and  not  one  for  another,  for  all  contracts,  debts,  and 
engagements  of  the  land  bank,  to  the  extent  of  the  amount  of  its 
shares  therein  at  the  par  value  of  one  thousand  dollars  each,  in 
addition  to  the  amount  invested  in  such  shares.  Such  shares  shall 
not  be  transferable,  except  that  a  member,  which  is  not  liable  to 
the  land  bank  for  any  obligation  direct  or  contingent,  may  trans- 
fer its  shares  therein  to  another  savings  and  loan  association,  by 
and  with  the  consent  of  the  board  of  directors  of  the  land  bank; 
or  it  may  retire  from  membership  and  receive  back  such  sums  as 
it  has  paid  for  its  shares,  upon  giving  one  year's  notice  in  writing 
of  such  intention,  provided,  however,  that  no  withdrawal  shall  be 
permitted  by  the  board  of  directors,  which  will  reduce  the  total 
amount  of  the  capital  of  the  land  bank  below  one  hundred  thou- 
sand dollars. 

Source. —  New. 

CROSS-REFERENCES.— Liability  of  stockholders  of  banks,  s^  f  120;  of 
trust  companies,  see  §  206;  of  safe-deposit  companies,  see  S  322. 

§  429.  Commissions  and  payment  of  expenses. 

The  land  bank  may  charge  each  member  an  annual  commis- 
sion, not  to  exceed  one-half  of  one  per  centum,  upon  the  outstand- 
ing debenture  bonds  issued  in  its  behalf,  provided,  however,  that 
the  rate  of  commission  in  any  year  shall  be  the  same  on  all  out- 
standing bonds;  or  in  lieu  of  charging  such  commission  the  ex- 
penses incurred  on  account  of  any  debenture  bond  issue  may  be 
charged  to  the  association  on  whose  behalf  such  bonds  are  issued, 
and  the  general  expenses  of  the  land  bank  assessed  against  the 
members  in  proportion  to  the  bonds  issued  for  them. 

Source. —  New. 

§  430.  Qualifications  and  disqualifications  of  directors;  bond. 

At  least  three-fourths  of  the  directors  of  the  land  bank  must 
reside  in  the  state  of  I^ew  York  during  their  term  of  office,  and 
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all  must  be  citizens  of  the  United  States.  Xo  person  shall  be 
elected  a  director  unless  he  is  a  shareholder  of  a  member  associa- 
tion and  has  been  nominated  by  it  for  that  oflSce;  and  every  person 
elected  to  be  a  director  who,  after  such  election,  shall  cease  to  be  a 
shareholder  of  a  member  association,  shall  cease  to  be  a  director 
of  the  land  bank,  and  his  office  shall  be  vacant.  Directors  who 
have  the  custody  or  possession  of  money,  securities  or  property 
shall  give  bond  to  the  land  bank  in  an  amount  commensurate  with 
their  liability. 

Source. —  New. 

GROSS-REFERENCES. —  QuaUiicatione  and  disqualificationB  of  directors  oi 
other  corporations  subject  to  the  Banking  Law,  see  §  123,  and  cross-references 
there  given. 

§  431.  Oath  of  directcxn. 

Each  director,  when  appointed  or  elected,  shall  take  an  oath 
that  he  will,  so  far  as  the  duty  devolves  upon  him,  diligently  and 
honestly  administer  the  affairs  of  the  land  bank,  and  will  not 
knowingly  violate,  or  willingly  permit  to  be  violated,  any  of  the 
provisions  of  law  applicable  to  such  corporation  and  that  he  is  the 
owner  in  good  faith  and  in  his  own  right  on  the  books  of  the  asso- 
ciation which  nominated  him  of  five  savings  or  instalment  shares, 
or  other  shares  of  the  value  of  one  matured  share,  and  that 
the  same  is  not  hypothecated,  or  in  any  way  pledged  as  security 
for  any  loan  or  debt  and,  in  case  of  re-election  that  such  share  was 
not  hypothecated  or  in  any  way  pledged  as  security  for  any  loan  or 
debt  during  his  previous  term.  Such  oath  shall  be  subscribed  by 
the  directors  and  officers  making  it,  and  certified  by  an  officer 
authorized  by  law  to  administer  oaths,  and  immediately  trans- 
mitted to  the  superintendent  of  banks. 

Source. —  New.  Modeled  upon  g  406  relating  to  oath  of  directors  of  savings 
and  loan  associations. 

CROSS-REFERENCES. —  Similar  provisions  as  to  other  corporations  sub- 
ject to  the  Banking  Law,  see  {  124  and  cross-references  there  given. 

§  432.  Vacancies  in  board  of  direct<»r8. 

All  vacancies  in  the  office  of  director  shall  be  filled  by  election 
by  the  members  except  as  provided  in  this  section.  Vacancies  not 
exceeding  one-third  of  the  whole  number  of  the  board  may  be  filled 
by  the  affirmative  vote  of  a  majority  of  the  directors  then  in  office, 
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and  the  directors  so  elected  may  hold  oflSce  until  such  vacancies  are 
filled  by  the  members  at  a  special  or  annual  election ;  or  when  the 
number  of  directors  required  is  nine  or  more,  two  vacancies  may, 
with  the  consent  of  the  superintendent  of  banks,  be  left  unfilled 
until  the  next  annual  election. 

Source.— New.    See  |  407. 

CROSS-REFERENCES.—  Similar  provisions  as  to  other  corporations  sub- 
ject to  the  Banking  Law,  see  {  126  and  cross-references  there  given. 

§  i33.  Change  of  number  of  directors.         ^ 

The  members  of  the  land  bank  may  at  any  time  change  the  num- 
ber of  itrf  directors  by  amending  its  by-laws  in  accordance  with  the 
provisions  of  section  four  hundred  thirty-five  of  this  article. 

Source.— New.    See  |  408. 

CROSS-REFERENCES. —  Similar  provisions  as  to  other  corporations  sub- 
ject to  the  Banking  Law,  see  §  127  and  cross-references  there  given. 

§  434.  Officers;  powers,  duties  and  compensation. 

The  by-laws  of  the  land  bank  shall  specify  its  officers,  the  man- 
ner of  their  election,  and  their  terms  of  office. 

The  officers  who  have  the  custody  or  possession  of  money, 
securities,  or  property  shall  give  bond  to  the  association  as  pro- 
vided in  the  by-laws.  They  shall  receive  such  compensation  as 
is  prescribed  in  the  by-laws  and  shall  hold  office  until  their  suc- 
cessors are  elected  and  have  qualified. 

Source. —  New. 

§  435.  Amendment  of  by-laws. 

The  by-laws  may  be  altered  or  amended,  from  time  to  time, 
provided  such  alterations  or  amendments  shall  have  first  received 
the  written  approval  of  the  superintendent  of  banks  and  shall 
thereafter  have  been  duly  adopted  at  a  meeting  of  the  directors. 

Source. —  New. 

CROSS-REFERENCES. —  Amendment  of  by-laws  of  savings  and  loan  asso- 
ciation, see  I  410;  of  credit  union,  see  §  473. 

§  436.  Annual  meeting;  notice;  voting. 

The  annual  meeting  of  the  land  bank,  for  the  election  of 
directors,  shall  be  held  at  its  principal  place  of  business  in  January 
in  each  year.  Notice  of  the  time  and  place  of  holding  such  elec- 
tion shall  be  given  by  publication  thereof,  at  least  once  in  each 


Digitized  by 


Google 


-iOS  Baj!^kino  Law.  §§  437,  438 

week  for  two  successive  weeks  immediately  preceding  such  elec- 
tion, in  a  newspaper  published  in  the  city  of  Xew  York  and  by 
mailing  a  copy  of  such  notice  postage  prepaid  to  each  shareholder 
of  the  land  bank  ten  days  before  the  holding  of  such  meeting. 
Each  member  shall  be  entitled  to  one  vote  for  every  share  of  the 
capital  standing  in  its  name  on  the  books  of  the  land  bank. 

Source. —  New. 

CROSS-REFERENCES. —  Similar  provisions  as  to  other  corporations  sub- 
ject to  the  Banking  Law,  see  §  122  and  cross-references  there  given. 

§  437.  Preference  of  credits. 

All  the  property  of  any  bank,  trust  company  or  savings  and  loan 
association  which  shall  become  insolvent  shall  be  applied  by  the 
trustees,  assignees  or  receivers  thereof  or  by  the  superintendent  of 
banks  in  the  first  place  to  the  payment  in  full  of  any  sum  or  sums 
of  money  deposited  therewith  by  the  land  bank  or  due  to  the  land 
bank  for  subscriptions,  sinking  funds,  interest  and  principal  of 
bonds,  or  guaranty  of  mortgages,  ratably  and  proportionately  but 
not  to  an  amount  exceeding  that  authorized  to  be  so  deposited  or 
contracted  by  the  provisions  of  this  chapter,  and  in  accordance 
and  on  an  equality  with  any  other  preference  provided  for  in  this 
chapter. 

Source. —  New. 

CROSS-REFERENCES.—As  to  other  priorities  created  by  the  Banking  Law, 
see  §  78  and  cross-references  there  given. 

Similar  preference  to  deposits  by  savings  banks,  see  §  278;  by  savings  and 
loan  associations,  see  §  414;  by  credit  unions,  see  §  456. 

§  438.  Land  bank  and  itft  debentures  not  liable  for  taxation. 

The  debentures  issued  by  the  land  bank  and  the  land  bank  itself, 
together  with  its  capital,  accumulations  and  funds,  shall  have  the 
same  exemption  from  taxation  as  other  institutions  for  savings, 
No  law  which  taxes  corporations  in  any  form,  or  the  shares 
thereof,  or  the  accumulations  therein,  shall  be  deemed  to  include 
the  land  bank  or  its  issues  of  debenture  bonds  unless  they  are 
specifically  named  in  such  law. 

Source. —  New. 

CROSS-REFERENCES.—  Similar  provision  as  to  savings  and  loan  asaocw- 
tions,  see  f  411;  as  to  credit  unions,  see  |  474, 
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AETICLE  XI. 

Credit  TJnions. 

Section 450.  Incorporation;  organization  certiftcate. 

451.  Proposed  by- laws. 

452.  When  corporate  existence  begins;   conditions  precedent  to  com- 

mencing business. 

453.  General  powers. 

454.  Limitations  upon  powers. 

455.  Capital. 

456.  Deposit  of  funds;  preference. 

457.  Guaranty  fund. 

458.  Calculation  of  earnings. 

459.  Dividends. 

460.  Change  of  location. 

461.  Exemptions  and  liability  of  shareholders. 

462.  Reduction  of  liability  to  shareholders. 

463.  Withdrawal  and  expulsion   of  members. 

464.  Meetings  of  shareholders. 

465.  Qualifications  of  directors. 

466.  Oaths  of  directors,  officers  and  committee  members. 

467.  Tenure  of  office  of  directors. 

468.  Powers  and  duties  of  directors. 

469.  Special  duties  of  directors. 

470.  Credit  committee. 

471.  Supervisory  committee. 

472.  Officers. 

473.  Amendment  of  by-laws. 

474.  Credit  union  not  liable  to  taxation. 

475.  Fiscal  year. 

476.  Communications  from  banking  department. 

477.  Reports  to  superintendent. 

478.  Penalty  for  loans  to  non-members. 

479.  Penalty  for  use  of  term  ''Credit  Union." 

§  460.  Incorporation;  organization  certificate. 

When  authorized  by  the  superintendent  of  banks  as  provided 
in  section  twenty-three  of  this  chapter,  seven  or  more  persona 
employed  or  residing  in  the  state  of  New  York  may  form  a  cor- 
poration to  be  known  as  a  credit  union.  Such  persons  shall  sub- 
scribe and  acknowledge  and  submit  to  the  superintendent  of 
banks  at  his  office  an  organization  certificate  in  duplicate  which 
^all  specifically  state: 
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1.  The  name  of  the  corporation  which  shall  include  the  worda 
"  credit  union," 

2.  The  place  where  its  business  is  to  be  transacted-  If  the 
condition  of  membership  is  employment  of  its  members  by  a  cer- 
tain individual,  partnership  or  corporation,  the  place  of  business 
of  such  individual,  partnership  or  corporation  may  be  stated  as 
the  place  of  business  of  such  credit  union. 

3.  The  par  value  of  the  shares,  which  shall  not  exceed  twenty- 
five  dollars. 

4.  The  full  name,  residence  and  post-ofl5ce  address  of  each  of 
the  incorporators  and  the  number  of  shares  subscribed  for  by  each. 

6,  The  term  of  its  existence,  which  may  be  perpetual. 

6.  The  nmnber  of  its  directors  which  shall  not  be  less  than 
five,  and  the  names  and  addresses  of  the  incorporators  who  shall 
be  its  directors  until  the  first  annual  meeting  of  shareholders. 

Source.— Former  §  331.  The  former  article  (Laws  1&13,  ch.  682)  became 
effective  May  17,  1^13,  but  no  corporations  were  organized  under  it. 

The  credit  union  is  the  simplest  form  of  co-operative  credit  organization. 
Owing  to  the  elasticity  of  its  by-laws,  it  is  readily  adaptable  to  the  con- 
ditions of  its  membership.  Its  functions  are  confined  to  lending  its  capital 
and  deposits  to  members,  and  depositing  in  banking  institutions  funds  not 
yet  employed. 

CROSS-REFEREXCES.— Definition  of  credit  union,  see  §  2. 
Powers   and  duties  of  superintendent  with   respect  to   incorporation,   see 
1$  21-24. 

Similar  provisions  as  to  other  corporations  seeking  to  engage  in  business 
under  the  Banking  Law,  see  §  100  and  cross-references  there  given. 

As  to  qualifications  of  incorporators,  see  Qen.  Corp.  Law,  |  4,  post;  corpo- 
rate names,  id.,  §  6,  post;  amended  and  supplemental  certificates,  id.,  §  7, 
post;  extension  of  corporate  existence,  id.,  |  37,  post. 

§  451.  Proposed  by-laws. 

The  incorporators  shall  subscrihe  and  acknowledge  and  submit 
to  the  superintendent  of  banks  at  his  office  proposed  by-laws,  in 
duplicate,  which  shall  prescribe  the  manner  in  which  the  business 
of  the  credit  imion  shall  be  conducted  with  reference  to  the  follow- 
ing matters: 

1.  The  purposes  of  the  corporation. 

2.  The  qualifications  for  membership. 
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3.  The  date  during  the  month  of  January  of  the  annual  meet- 
ing; the  manner  of  condu'cting  meetings;  the  method  by  which 
members  shall  be  notified  of  meetings,  and  the  number  of  mem- 
bers which  shall  constitute  a  quorum. 

4.  The  number  of  directors  necessary  to  constitute  a  quorum, 
and  the  compensation  and  duties  of  officers  elected  by  the  directors. 

5.  The  powers  and  duties  of  the  credit  committee  and  the 
number  of  members,  not  less  than  three^  of  which  it  shall  be  com- 
posed. 

6.  The  powers  and  duties  of  the  supervisory  conunittee  and 
the  number  of  members,  not  less  than  three,  of  which  it  shall 
be  composed. 

7.  The  conditions  upon  which  shares  may  be  issued,  paid  for, 
transferred  and  withdrawn. 

8.  The  fines,  if  any,  which  shall  be  charged  for  failure 
punctually  to  meet  obligations  to  the  corpooration. 

9.  The  conditions  upon  which  deposits  may  be  received  and 
withdrawn. 

10.  The  manner  in  which  the  funds  of  the  corporation  shall  be 
employed. 

11.  The  conditions  upon  which  loans  may  be  made  and  repaid. 

12.  The  maximum  rate  of  interest  that  may  be  charged  upon 
loans. 

13.  The  method  of  receipting  for  money  paid  on  account  of 
shares,  deposits  or  loans. 

14.  The  manner  in  which  the  guaranty  fund  shall  be  accimiu- 
lated. 

15.  The  manner  in  which  dividends  shall  be  determined  and 
paid  to  members. 

16.  Whether  the  members  shall  be  equally  and  ratably  liable 
for  the  payment  of  the  debts  of  the  corporation. 

Source.— Former  |  331. 

CROeS-RBFEREXCES.— Amendment  of  by-Uw»,  see  |  478. 

Powers  of  credit  union,  see  §  453. 

Limitations  on  powers,  see  f  454. 

Annual  meetings,  see  §  464. 

Directors,  see  §{  450,  464,  465-469. 

Officers,  see  |$  466,  472. 

Credit  committee,  see  §5  454,  466,  470. 
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Supervisory  committee,  see  §§  454,  466,  471. 

Shares,  see  S$  450,  453,  454. 

Fines,  see  {{  453,  454. 

Deposits  by  members,  see  |  453. 

Employment  of  funds,  see  SS  453^  456. 

Loans  to  members,  see  tl  453,  454,  478. 

Guaranty  fund,  see  {  457. 

Dividends,  see  It  458,  459. 

Individual  liability  of  members,  see  f  461. 

§  452.  When  corporate  existence  begins;  conditions  precedent  to 
commencing  business. 

When  the  superintendent  of  banks  shall  have  endorsed  his  ap- 
proval on  the  organization  certificate,  as  provided  by  section 
twenty-three  of  this  chapter,  the  corporate  existence  of  the  credit 
union  shall  begin,  and  it  shall  then  have  power  to  elect  oflftcers  and 
to  transact  such  other  business  as  relates  to  its  organization.  But 
it  shall  transact  no  other  business,  until  the  superintendent  shall 
have  duly  issued  to  it  the  authorization  certificate  specified  in 
section  twenty-four  of  this  chapter. 

Source. —  The  provision  as  to  when  corporate  existence  shaU  begin  is  nevr. 
The  requirement  as  to  the  authorization  certificate  comes  from  former  §  32. 

CROSS-REFERENCES. —  Similar  provisions  as  to  other  corporations  en- 
gaging in  business  under  the  Banking  Law,  see  i  103,  and  cross-references 
there  given. 

Forfeiture  of  corporate  existence  by  not  commencing  business,  see  |  485. 

§  463.  General  powers. 

In  addition  to  the  powers  conferred  by  the  general  corporation 
law,  a  credit  union  shall,  subject  to  the  restrictions  and  limitations 
contained  in  this  article  and  in  its  by-laws,  have  the  following 
powers : 

1.  To  issue  shares  to  persons  qualified  for  membership. 

2.  To  charge  an  entrance  fee  to  subscribers  for  such  shares. 

3.  To  charge  a  reasonable  fee  for  the  transfer  of  its  shares. 

4.  To  receive  the  savings  of  its  members  in  payment  of  shares 
or  on  deposit. 
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5.  To  lend  money  to  its  members  upon  such  terms  and  con- 
ditions as  the  by-laws  provide  and  as  the  credit  committee  shall 
approve,  at  rates  not  exceeding  one  per  centum  per  month,  in- 
clusive of  all  charges  incident  to  the  making  of  such  loan. 

6.  To  deposit  any  moneys  received  by  it  and  not  lent  to  mem- 
bers, as  provided  in  section  four  hundred  and  fifty-six  of  this 
article. 

7.  To  borrow  money  to  an  amount  not  exceeding  forty  per 
c«atum  of  the  capital  of  such  corporation,  except  where  the  capital 
is  five  thousand  dollars  or  less,  in  which  event  such  credit  union 
may  borrow  any  amount  up  to  two  thousand  dollars. 

8.  To  reduce  its  liability  to  shareholders  as  provided  in  section 
four  hundred  and  sixty-two  of  this  article. 

9.  To  fine  members  for  failure  to  meet  punctually  obligations  to 
such  credit  union. 

10.  To  expel  members,  as  provided  in  section  four  hundred  and 
sixty-three  of  this  article. 

11.  To  impress  a  lien  upon  the  shares  and  dividends  of  any 
member  to  the  extent  of  any  loans  made  to  him  and  for  any  dues 
or  fines  payable  by  him. 

12.  To  cancel  the  shares  of  any  member  who  withdraws  or  is 
expelled,  and  apply  the  withdrawal  value  thereof  to  the  liquidation 
of  such  member's  indebtedness  to  the  corporation. 

13.  To  hold  shares  in  and  make  deposits  with  other  credit 
unions. 

14.  To  invest  any  moneys  received  by  it  and  not  lent  to  its 
members  in  the  securities  which  are  authorized  as  investments 
for  savings  banks  by  subdivisions  one,  two,  three,  four,  five  and 
seven  of  section  two  hundred  and  thirty-nine  of  this  chapter. 

Source. —  The  powers  conferred  by  Bubdivisions  4,  5  and  6  were  contained 
in  former  {  330.    The  others  were  scattered  through  the  article. 

Subdivision  14,  added  by  L.  1915,  ch.  294.    In  effect  April  14,  1915. 

CROSS-REFERENCES.— Powers  of  other  corporations  organized  under 
the  Banking  Law,  see  §  106  and  cross-references  there  given. 

General  powers  of  corporations,  see  €^n.  Corp.  Law,  SS*10,  11;  acquisition 
of  real  property,  id.,  SS  13,  14. 

General  usury  laws,  see  Gen.  Bus.  Law,  {|  370-382. 
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8  454.  Limitations  npon  powers. 
Xo  credit  union  shall : 

1.  Pay  any  commission  or  compensation  for  securing  members 
or  for  the  sale  of  its  shares. 

2.  Make  any  loan  in  excess  of  fifty  dollars  unless  security  there- 
for is  taken.  The  term  "security"  within  the  meaning  of  this 
subdivision  shall  include  an  endorsed  note. 

S.  Impose  a  fine,  in  case  of  failure  of  a  member  to  make  pay- 
ments on  shares,  exceeding  two  per  centxmi  per  month  or  fraction 
of  a  month  on  amounts  due,  except  that  a  minimum  fine  of  five 
cents  per  month  or  fraction  thereof  may  be  imposed. 

4.  Permit  any  director,  officer  or  member  of  the  credit  com- 
mittee or  supervisory  committee  to  borrow  directly  or  indirectly  or 
become  surety  for  any  loan  or  advance  made  by  the  corporation, 
unless  such  loan  shall  have  been  approved  at  a  regularly  called 
meeting  of  the  members  of  the  corporation  by  a  majority  vote  of 
those  present,  and  the  notice  of  such  meeting  shall  have  stated 
that  the  question  of  loans  to  directors,  officers  or  members  of  com- 
mittees would  be  considered  at  such  meeting. 

5.  Issue  shares  or  accept  deposits  in  trust,  except  in  the  name  of 
the  trustee,  as  such,  for  a  specified  beneficiary  whose  residence  shall 
be  disclosed  to  the  credit  union  by  such  trustee. 

6.  Issue  any  shares  except  to  those  qualified  for  membership 
under  its  by-laws,  and  unless  there  is  printed  upon  the  certificate 
or  other  evidence  of  such  shares  the  words  "  transferable  only  to 
qualified  members." 

7.  Lend  to  any  of  its  members  without  requiring  at  the  time  of 
such  loan  a  surrender  and  pledge  of  any  certificates  or  other  evi- 
dences of  membership,  issued  by  such  credit  union  to  the  member 
to  whom  such  loan  is  to  be  made,  except  such  share  or  shares  as 
uuiy  be  necessary  to  qualify  such  member  as  a  director  of  such 
credit  union. 

Source. —  New.    In  the  former  article  the  limitations  on  corporate  powers 
were  scattered. 

Subd.  7,  amended  by  L.  1918,  ch.  98.    In  effect  March  27, 1918. 

§  455.  Capital. 

The  capital  of  a  credit  union  shall  consist  of  the  payments  made 
by  members  on  shares,  and  unpaid  dividends  credited  thereon. 
Source.^  Former  {  340. 
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§  456.  Deposit  of  fimds;  preference. 

The  capital,  deposits,  undivided  profits  and  guaranty  fund  of  any 
credit  union  may  be  deposited  in  one  or  more  savings  banks,  state 
banks  or  trust  companies,  incorporated  under  the  laws  of  the  state 
of  New  York,  or  in  national  banks  located  in  the  state.  Funds 
deposited  in  a  state  bank  or  trust  company  shall,  in  the  event  of  the 
liquidation  of  such  depositary,  be  entitled  to  priority  of  payment  to 
the  same  extent  as  deposits  of  savings  banks  as  provided  in  section 
two  hundred  and  seventy-eight  of  this  chapter. 

Source.— Former  §  342.  Provision  in  former  section  permitting  invest- 
ment in  savings  bank  securities  has  been  eliminated  as  too  complicated  for 
this  form  of  organization. 

CROSS-REFERENCES.—  For  other  priorities  under  the  Banking  Law,  see 
S  78  and  the  cross-references  there  given. 

Similar  provision  as  to  deposits  by  savings  banks,  see  §  278;  bj  savings 
and  loan  associations,  see  §  414;  by  the  land  bank,  see  §  437. 

§  457.  Guaranty  fund;  how  created  and  regulated^ 

Every  credit  union  shall  create  a  guaranty  fund  which  shall 
in  no  case  exceed  the  capital  of  the  corporation,  plus  fifty  per 
centum  of  its  other  liabilities,  and  which  shall  be  held  to  meet  con- 
tingencies until  the  corporation  is  dissolved,  when  it  may  be  dis- 
tributed among  the  shareholders. 

Such  guaranty  fund  shall  be  created  and  regulated  as  follows: 

1.  All  entrance  fees,  transfer  fees  and  fines  remaining  after  the 
payment  of  oi^anization  expenses  shall  be  set  aside  to  such  fund. 

2.  At  the  close  of  each  fiscal  year  twenty-five  per  centum  of 
the  net  earnings  of  the  corporation  for  the  year  shall  be  carried  to 
such  fund,  provided  that,  upon  the  recommendation  of  the  board 
of  directors,  the  shareholders,  at  the  annual  meeting,  may  increase 
or,  if  such  fund  equals  or  exceeds  its  capital,  may  decrease  the  pro- 
portion of  net  earnings  to  be  thus  set  aside. 

3.  Any  sums  recovered  on  items  previously  charged  to  it  shall 
be  credited  to  such  fund. 

Losses  incurred  by  a  credit  union  may  be  charged  to  its 
guaranty  fund. 
Source.—  Former  §  349,  which  provided  for  a  "  reserve  fund." 
CROSS-REFERENCES.— Definition  of  guaranty  fund,  see  S  3. 
Guaranty  fund  of  savings  and  loan  associations,  see  $  392. 
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§  458.  Calculation  to  determine  whether  dividends  may  be  declared 
and  amount  thereof. 

Ou  or  after  the  date  of  the  close  of  each  fiscal  year,  in  order 
to  determine  whether  a  dividend  may  be  declared,  and  the  amount 
thereof,  the  earnings  from  all  sources,  may  be  credited  to  the 
credit  union^s  profit  and  loss  accoimt  and  the  following  items 
shall  be  charged  against  such  account: 

1.  All  expenses  paid  or  incurred  of  whatever  nature  in  the 
management  of  its  affairs^  the  collection  of  its  debts  or  the  trans- 
action of  its  business, 

2.  The  interest  paid,  or  accrued  and  unpaid,  on  debts  owing 
by  it 

3.  All  losses  sustained  by  it  in  excess  of  its  guaranty  fund. 

The  credit  balance  of  the  profit  and  loss  accoimt  as  thus  de- 
termined shall  constitute  the  undivided  profits  of  the  credit  union 
at  the  close  of  such  period,  and  shall  be  applicable  to  the  payment 
of  dividends  except  as  provided  in  the  next  succeeding  section. 

Source. —  New. 

CRaSS-REFERENCES.— Definition  of  "undivided  prodts,"  see  §  3. 
Similar  provisions  as  to  savings  and  loan  associations,  see  §  39t|. 

§  459.  Dividends  to  shareholders;  how  often  and  from  what  pay- 
able; conditions  precedent. 

The  directors  of  any  credit  union  may,  at  the  close  of  each  fiscal 
year,  declare  such  dividend  from  its  undivided  profits  as  they  shall 
judge  expedient.  But  no  credit  union  shall  declare,  credit  or  pay 
any  dividend  to  its  shareholders  until  it  shall  have: 

1.  Made  good  any  existing  impairment  of  its  capital. 

2.  Carried  to  its  guaranty  fund  such  part  of  its  net  earnings 
as  is  required  by  section  four  hundred  fifty-seven  of  this  article. 

Only  fully  paid  shares  shall  be  entitled  to  dividends,  and  shares 
which  shall  have  been  fully  paid  during  any;  year  in  which 
dividends  were  declared  shall  be  entitled  only  to  a  proportionate 
part  of  such  dividends  calculated  from  the  first  day  of  the  month 
following  such  payment  in  full. 

Source.— Former   $   34S.     The  prc^ibition  against  payment  of  dividendfl 

when  capital  is  impaired  comes  from  former  §  29. 
CROSS- RKFEREXCES.— Definition  of  "undivided  profiU/*  see  i  3. 


Digitized  by 


Google 


§  460.  CuEDiT  Unions.  415 

Directors'  liabiTity  for  declaring  unauthorized  dividends,  see  Stock  Corp. 
Law,  §  28,  post. 

Criminal  liability  for  paying  dividends  out  of  capital,  see  I'enal  Law, 
§  564,  post. 

§  460.  Change  of  location. 

Any  credit  union  may  make  a  written  application  to  the  super- 
intendent of  banks  for  leave  to  change  its  place  of  business  to 
another  place  in  the  same  county.  The  application  shall  state  the 
reasons  for  such  proposed  change^  and  shall  be  signed  an4  ac- 
knowledged by  a  majority  of  its  board  of  directors.  If  the  pro- 
posed place  of  business  is  within  the  limits  of  the  village,  borough 
or  city,  if  in  a  city  not  divided  into  boroughs,  in  which  the  place 
of  business  of  the  credit  union  is  located,  such  change  may  be 
made  upon  the  written  approval  of  the  superintendent ;  if  beyond 
such  limits,  notice  of  intention  to  make  such  application, 
signed  by  two  prin<?ipal  oflScers  of  the  credit  union  shall  be 
published  once  a  week  for  two  successive  weeks  immediately  pre- 
ceding such  application  in  a  newspaper  published  in  the  city  of 
Albany  in  which  notices  by  state  oflScers  are  required  by  law  to 
be  published,  and  in  a  newspaper  to  be  designated  by  the  superin- 
tendent, published  in  the  county  in  which  the  present  place  of 
business  of  such  credit  union  is  located.  If  the  superintendent 
shall  grant  his  certificate  authorizing  the  change  of  location,  as 
provided  in  section  fifty  of  this  chapter,  the  credit  union  shall 
cause  such  certificate  to  be  published  once  in  each  week  for  two 
successive  weeks  in  the  newspapers  in  which  the  notice  of  applica- 
tion was  published.  When  the  requirements  of  this  section  shall 
have  been  fully  complied  with,  the  credit  union  may,  upon  or  after 
the  day  specified  in  the  certificate,  remove  its  property  and  effects 
to  the  location  designated  therein,  and  thereafter  its  place  of  busi- 
ness shall  be  the  location  so  specified;  and  it  shall  have  all  the 
rights  and  powers  in  such  new  location  which  is  possessed  at  its 
former  location. 

Source.— Former  §}  31,  956.    This  section  is  identical  with  I  119  relating 
to  banks.    See  the  annotations  to  that  section. 
Amended  by  L.  1919,  ch.  217. 

27 
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§  461.  Exemptions  and  individual  liability  of  sliareholden. 

The  shares  of  members  of  any  credit  irnion  and  all  the  accumula- 
tions on  such  shares  shall  be  exempt  from  sale  on  execution  and 
proceedings  supplementary  thereto  to  the  amount  of  six  hundred 
dollars.  The  transfer  of  such  shares  shall  not  be  taxable  under  the 
provisions  of  article  twelve  of  the  tax  law. 

Unless  the  by-laws  so  provide  the  shareholders  of  such  a  credit 
union  shall  not  be  individually  liable  for  the  payment  of  its  debts. 

Source.— Former  §  357. 

CROSS-REFERENCES. —  Similar  provision  as  to  savings  and  loan  asaoeia- 
tions,  see  §   411;   as  to  land  bank,  see  8   438. 

§  462.  Beduction  of  liability  to  shareholders. 

Whenever  the  losses  of  any  such  credit  union  resulting  from  a 
depreciation  in  the  value  of  its  securities  or  otherwise  exceed 
its  undivided  profits  and  guaranty  fund,  so  that  the  estimated 
value  of  its  assets  is  less  than  the  total  amount  due  its  share- 
holders, the  board  of  directors  may,  with  the  written  approval 
of  the  superintendent  of  banks,  order  a  reduction  of  the  liability 
to  each  of  its  shareholders,  so  as  to  divide  the  loss  equitably  among 
such  shareholders.  If  thereafter  the  credit  union  shall  realize 
from  such  assets  a  greater  amount  than  was  fixed  in  the  order  of 
reduction,  such  excess  shall  be  divided  among  the  shareholders 
whose  assets  were  reduced,  but  to  the  extent  of  such  reduction  only. 

Source.— Former  §  333. 

CROSS-REFERENCES.— For  similar  provision  as  to  savings  banks,  see 
§  280;  as  to  savings  and  loan  associations,  see  $  404. 

§  463.  Manner  of  withdrawal  and  expulsion  of  members;  elteot  upon 
liabilities  to  credit  union.  ^ 

A  member  desiring  to  withdraw  from  a  credit  union  shall  file 
a  written  notice  of  his  intention  to  withdraw.  The  board  of 
directors  may  expel  any  member  who  has  not  carried  out  his  en- 
gagements with  the  credit  imion,  or  who  has  been  convicted  of 
a  criminal  offense,  or  who  neglects  or  refuses  to  comply  with  the 
provisions  of  this  article,  or  of  the  by-laws,  or  who  habitually 
neglects  to  pay  his  debts,  or  who  becomes  insolvent  or  bankrupt. 
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The  members  at  any  regularly  called  meeting  may  expel  any 
member  whose  private  life  is  a  source  of  scandaL  But  no  member 
shall  be  expelled  until  he  has  been  informed  in  writing  of  the 
charges  against  him  and  shall  have  had  reasonable  opportunity 
to  be  heard. 

Any  member  of  a  credit  union  who  withdraws  or  is  expelled 
shall  not  be  relieved  of  any  liability  to  the  corporation.  The 
.amounts  paid  in  on  shares  or  deposited  by  such  members,  together 
with  any  dividends  credited  to  their  shares  and  any  interest  which 
has  accrued  on  their  deposits,  shall  be  repaid  to  them  in  the  order 
of  their  withdrawal  or  expulsion,  as  funds  become  available 
therefor,  but  the  credit  union  may  deduct  from  such  payments 
any  sums  due  it  from  such  members. 

Source.— Former  §§  345,  346. 

§  464.  Meetings  of  shareholders;  voting. 

At  all  meetings  of  shareholders  of  every  credit  union  each 
shareholder  shall  have  one  vote  irrespective  of  the  number  of 
shares  which  he  holds,  and  no  shareholder  may  vote  by  proxy. 
At  any  annual  or  special  meeting  a  decision  of  the  board  of  direc- 
tors may  be  overruled  by  a  majority  vote  of  all  the  shareholders. 

1.  Annual  meeting.  An  annual  meeting  for  the  election  of  di- 
rectors, a  credit  committee  and  a  supervisory  committee  shall  be 
held  during  the  month  of  January  upon  such  notice  and  at  such 
time  and  place  as  the  by-laws  provide. 

2.  Special  meetings.  At  the  request  of  ten  members,  or  by 
order  of  the  directors  or  the  supervieory  committee,  special  meet- 
ings may  be  held,  after  notice  to  the  members  as  provided  in  the 
by-laws. 

Source.— Former  S  336. 

§  465.  Qualifications  and  disqualifloations  of  directon. 

•  Every  director  of  a  credit  imion  shall  be  a  shareholder  in  his 
own  right;  and  every  person  elected  to  be  a  director,  who,  after 
such  election,  shall  hypothecate,  pledge  or  cease  to  be  the  owner  in 
his  own  right  of  hia  qualifying  share  shall  thereby  vacate  his  office, 
and  shall  not  be  eligible  for  re-election  as  a  director  for  a  period  of 
one  year  from  the  date  of  the  next  succeeding  annual  meeting. 
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Source. —  Former  $  336  as  to  qualification.     The  disqualificatioit  is  new. 

CROSS-REFERENCES. —  Similar  provisions  as  to  other  corporations  sub- 
ject to  the  Banking  Law,  see  §  123  and  cross-references  there  given. 

§  466.  Oaths  of  directors,  officers  and  members  of  committees. 

Each  director,  officer  and  member  of  committee  when  appointed 
or  elected,  shall  take  an  oath  that  he  will,  so  far  as  the  duty  de- 
volves upon  him,  diligently  and  honestly  administer  the  affairs  of 
the  credit  union,  and  will  not  knowingly  violate,  or  willingly  per- 
mit to  be  violated,  any  of  the  provisions  of  law  applicable  to  such 
corporation,  and  that  he  is  the  owner  in  good  faith  and  in  his  own 
right,  of  at  least  one  share  subscribed  for  by  him  or  standing  in 
his  name  on  the  books  of  the  credit  union  and  that  the  same  is  not 
hypothecated,  or  in  any  way  pledged  as  security  for  any  loan  or 
debt,  and,  in  case  of  re-election,  that  such  share  was  not  hypothe- 
cated, or  in  any  way  pledged  as  security  for  any  loan  or  debt  dur- 
ing his  previous  term.  Such  oath  shall  be  subscribed  by  the  direc- 
tors, officers  and  members  of  committees  making  it>  and  certified 
by  an  officer  authorized  by  law  to  administer  oaths,  and  imme- 
diately transmitted  to  the  superintendent  of  banks. 

Source.— Former  S  336. 

CROSS-REFERENCES.— Similar  provisions  as  to  directors  and  trustees 
of  other  corporations  subject  to  the  Banking  Law,  see  {  124  and  crossr 
references  there  given. 

§  467.  Tenure  of  office  of  directors. 

The  directors,  unless  sooner  disqualified  or  removed,  shall  hold 
office  until  the  next  annual  meeting  of  shareholders  after  their 
election  and  until  their  successors  are  elected  and  have  qualified. 

Source.—  New.  The  section  is  identical  with  |  125  relating  to  banks.  See 
the  annotations  to  that  section.  Under  former  |  366,  directors  held  office  for 
term  specified  in  by-laws. 

§  468.  Powers  and  duties  of  directors;  not  entitled  to  oompeiisatioa. 

The  board  of  directors  of  every  credit  imion  shall  have  the  gen- 
eral management  of  the  aflFairs,  funds  and  records  of  the  corpora- 
tion. The  directors  shall  hold  an  annual  meeting  within  ten  days 
after  the  annual  meeting  of  shareholders  for  the  purpose  of  eleot- 
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ing  a  president,  vice-president,  secretary  and  treasurer  of  the  cor- 
poration. 

If  the  'bj-IawB  so  provide  the  directors  may  elect  the  same  person 
as  secretary  and  treasurer. 

No  member  of  the  board  of  directors  shall  receive  any  compen- 
sation for  his  services  as  a  member  of  said  board. 

Whenever  the  directors  shall  deem  any  loan  unsafe  they  may, 
in  their  discretion,  require  additional  security  to  be  given  by  the 
borrower,  and  if  such  .security  is  not  furnished  as  required  by 
them,  they  may  declare  the  loan  due  and  take  action  to  collect  the 
sama 

Somce.— Former  §  337. 

CROSS-REFERENCES — For  special  duties  of  directors,  see  |  46». 

§  469.  Special  duties  of  directors. 

Unless  the  by-laws  shall  expressly  reserve  any  or  all  of  the 
following  duties  to  the  shareholders,  it  shall  be  the  special  duty 
of  the  directors : 

1.  To  act  upon  all  applications  for  membership  and  to  expel 
members. 

2.  To  fix  the  amount  of  surety  bond  required  of  each  officer 
having  the  control  or  custody  of  fxmds. 

3.  To  determine  from  time  to  time  the  rate  of  interest  which 
shall  be  allowed  on  deposits  and  charged  on  loans. 

4.  To  fix  the  maximum  number  of  shares  which  may  be  held 
by,  and  the  maximum  amount  which  may  be  lent  to  any  one 
member. 

6.  To  declare  dividends. 

6.  To  recommend  amendments  to  the  by-laws. 

7.  To  fill  vacancies  in  the  board  of  directors  or  in  the  credit 
committee. 

8.  To  direct  the  deposit  or  investment  of  funds,  except  loans  to 

members,  and  to  perform  such  other  duties  as  the  by-laws  may 

prescribe. 

Sourcew—  Former  §  337.    For  general  duties  of  directors,  see  S  46S. 

§  470.  Credit  committee;  duties. 

The  credit  committee  of  every  credit  union  shall  meet  as  often 
as  necessary,  after  due  notice  has  been  given  to  each  member,  for 
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the  purpose  of  passing  upon  applications  of  members  for  loaJU'> 
and  advances.  Every  such  application  must  be  made  in  writing 
and  must  state  the  purpose  for  which  the  loan  is  desired  and  the 
security  offered.  No  loan  shall  be  made  unless  the  application 
|ias  received  the  unanimous  approval  of  the  members  of  the  com- 
mittee present  at  the  meeting,  provided  that  a  majority  of  the 
committee  shall  be  present 

Any  applicant  for  a  loan  may  appeal  from  the  decision  of  the 
credit  committee  to  the  board  of  directors. 

In  no  case  shall  a  member  of  the  credit  committee  receive  any 
compensation  for  his  services  as  a  member  of  such  conmiittee)  or 
serve  as  a  member  of  the  supervisory  committee. 

If  a  credit  union  is  located  elsewhere  than  in  a  city,  its  board 
of  directors  may,  if  the  by-laws  so  provide,  act  as  its  credit  com- 
mittee. 

Source.^  Former  i  338. 

§  471.  Supervisory  committee;  powers  and  dntiei. 

The  supervisory  committee  shall  have  power: 

1.  To  suspend  at  any  time  by  unanimous  vote,  at  a  meeting 
called  for  that  purpose,  the  credit  committee  or  any  member  of 
the  board  of  directors  or  any  officer. 

2.  By  a  majority  vote  to  call  a  meeting  of  the  shareholders 
to  consider  any  violation  of  this  article  or  the  by-laws,  or  any 
practices  of  the  credit  union  which,  in  the  opinion  of  the  com- 
mittee, are  imsaf e  or  unauthorized. 

It  shall  be  the  duty  of  the  supervisory  committee: 

1.  To  inspect  the  securities,  cash  and  accounts  of  the  credit 
union  and  supervise  the  acts  of  its  board  of  directors,  officers  and 
credit  committee. 

2.  Within  seven  days  after  the  suspension  of  the  credit  commit- 
tee, to  cause  notice  of  a  special  meeting  to  be  given  to  the  share- 
holders to  take  such  action  regarding  such  suspension  as  may 
be  deemed  necessary. 

3.  To  fill  vacancies  in  the  supervisory  committee  until  the  next 
annual  meeting  of  the  shareholders. 

4.  At  the  close  of  each  fiscal  year  to  make  an  audit  of  the  books 
and  records  and  an  examination  of  the  business  and  affairs  of 
the  credit  union  for  the  year  and  to  make  a  full  report  of  its 
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assets  and  liabilities,  receipts  and  disbursements  to  the  board 
of  directors,  and  to  cause  such  report  to  be  read  at  the  annual 
meeting  of  shareholders  and  filed  with  the  records  of  such  credit 
union. 

In  no  case  shall  a  member  of  the  supervisory  committee  receive 
any  compensation  for  his  services  as  a  member  of  such  committee, 
or  serve  as  a  member  of  the  credit  committee. 

Source.— Former  §  339. 

§  472.  Officers;  powers,  dutiei  and  compensation. 

The  powers,  duties  and  compensation  of  the  officers  of  any 
credit  union  shall  be  such  as  are  prescribed  in  the  by-laws. 

Source.— Fonner  §§   331  and  344.     Compensation  was  formerly  fixed  by 
"  members.'' 

§  473.  Amendment  of  by-laws;  approval  of  superintendent  of  banks. 

The  by-laws  of  a  credit  union  may  be  changed  or  amended  by 
a  three-fourths  vote  of  the  shareholders  present  at  any  meeting; 
provided  the  proposed  change  of  amendment  shall  have  first  had 
the  approval  of  the  superintendent  of  banks;  and  provided  fur- 
ther, that  notice  of  such  meeting,  containing  a  true  copy  of  the 
proposed  change  or  amendment,  shall  have  been  given  to  each 
shareholder  as  prescribed  in  the  by-laws.  A  copy  of  any  change 
or  amendment  thus  adopted  shall  be  filed  in  the  office  of  the 
superintendent  of  banks  within  thirty  days  after  its  adoption. 
Any  credit  union  deeming  itself  aggrieved  by  the  refusal  of  the 
superintendent  of  banks  to  give  his  approval  to  a  proposed  change 
or  amendment,  may  apply  to  any  justice  of  the  supreme  court  of 
the  district  wherein  the  credit  union  is  located,  upon  notice  to  the 
superintendent  of  banks,  for  a  review  of  such  decision.  Such 
justice  shall  review  the  decision  of  the  superintendent  and  may 
overrule  or  set  aside  the  action  of  the  superintendent  and  approve 
such  change  or  amendment.  An  approval  thus  obtained  shall 
enable  such  credit  union  to  make  the  change  or  amendment  aa 
approved. 

Source. —  Former  §  334,  conformed  to  provisions  of  §  410  relating  to 
amendment  of  by-laws  of  savings  and  loan  associations. 

CROSS-REFERENCES.—  Discretion  of  superintendent,  see  §  48. 
Similar  provision  as  to  savings  and  loan  associations,  see  §  410. 
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§  474.  Credit  union  not  liable  for  taxation. 

Any  credit  union  subject  to  the  provisions  of  this  article  shall 
be  deemed  an  institution  for  savings  within  the  meaning  of  the 
law  which  exempts  such  institutions  from  taxation.  No  law 
which  taxes  corporations  in  any  form,  or  the  shares  thereof  or 
the  accumulations  therein,  shall  apply  to  corporations  doing  busi- 
ness in  accordance  with  the  provisions  of  this  article,  unless  such 
corporations  are  specifically  named  in  said  law. 

Source.— Former  |  367. 

CROSS-REFERENCES.— Similar  provigions  as  to  savings  and  loan  asBocia- 
tions,  see  §  411. 

§  476.  Fiscal  year. 

The  fiscal  year  of  every  credit  union  shall  end  at  the  close  of 
business  on  the  thirty-first  day  of  December. 

Source.—  Former  .$  335. 

§  476.  Conmiunioations  from  banking  department  must  be  inbmitted 
to  directors  and  inpervisory  committee,  and  noted  in 
minutes. 

Each  official  communication  directed  by  the  superintendent  of 
banks  or  one  of  his  deputies  to  a  credit  union  or  to  any  officer 
thereof,  relating  to  an  investigation  or  examination  conducted  by 
the  banking  department  or  containing  suggestions  or  reconmaenda- 
tions  as  to  the  conduct  of  the  business  of  the  credit  union,  shall  be 
submitted,  by  tlie  officer  receiving  it,  to  the  board  of  directors  and 
to  the  supervisory  committee  at  the  next  meeting  of  such  board 
or  committee  and  duly  noted  in  the  minutes  of  the  meetings  of 
such  board,  or  committee. 

Source.— Former  §  41.  The  section  is  identical  with  {  132  relating  to 
banks.    See  the  annotations  to  that  section. 

§  477.  Eeports  to  superintendent;  penalty  for  failure  to  make. 

On  or  before  the  first  day  of  February  in  each  year,  every  credit 
union  shall  make  a  written  report  to  the  superintendent  of  banks 
which  shall  contain  a  statement  of  its  condition  on  the  morning  of 
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the  first  day  of  January  in  said  year  and  shall  be  in  the  form  and 
contain  the  matters  prescribed  by  the  superintendent  Every  such 
report  shall  be  verified  by  the  oaths  of  the  two  principal  oflScers 
in  charge  of  the  affairs  of  the  credit  union  at  the  time  of  such 
verification.  The  verification  shall  state  that  the  report  is  true 
and  correct  in  all  respects  to  the  best  of  the  knowledge  and  belief 
of  the  persons  verifying  it,  and  that  the  usual  business  of  the 
credit  union  has  been  transacted  at  the  location  required  by  this 
article  and  not  elsewhere. 

Every  such  credit  union  shall  also  make  such  other  special 
reports  to  the  superintendent  as  he  may  from  time  to  time  require, 
which  shall  be  in  such  form  and  filed  at  such  date  as  may  be  pre- 
scribed by  the  superintendent  and  shall,  if  required  by  him,  be 
verified  in  such  manner  as  he  may  prescribe. 

If  any  such  credit  union  shall  fail  to  make  any  report  required 
by  this  section  on  or  before  the  day  designated  for  the  making 
thereof,  or  shall  fail  to  include  therein  any  matter  required  by  the 
superintendent,  such  credit  union  shall  forfeit  to  the  people  of  the 
state  the  sum  of  five  dollars  for  every  day  that  such  report  shall  be 
delayed  or  withheld,  and  for  every  day  that  it  shall  fail  to  report 
any  such  omitted  matter,  unless  the  time  therefor  shall  have  been 
extended  by  the  superintendent  as  provided  by  section  forty-nine 
of  this  chapter. 

Source.— Former  S  333. 

Amended  by  L.  1919,  ch.  216.    In  effect  April  24, 1919. 

CROSS-RBFEaiENOES.— Powers  and  duties  of  superintendent  with  regard 
to  reports,  see  §§  42,  43. 

For  similar  provisions  as  to  other  persons  and  corporations  subject  to  the 
Banking  Law,  see  §  133  and  cross-references  there  given. 

§  478.  Penalty  for  loans  to  nonmembers;  recovery. 

Any  oflScer,  director  or  member  of  a  committee  of  a  credit  union 
who  loiowingly  permits  a  loan  to  be  made  or  participates  in  a  loan 
to  a  nonmember  of  the  corporation  shall  be  guilty  of  a  misdemeanor 
and  shall  be  primarily  liable  to  the  corporation  for  the  amount 
thus  illegally  loaned,  and  the  illegality  of  such  a  loan  shall  be  no 
defense  in  any  action  by  the  corporation  to  recover  the  amount  lent. 
Source.— Former  }  352, 
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§  479.  Penalty  for  use  of  term  ''  Credit  XTnion." 

The  use  by  any  person,  partnership,  association  or  corporation, 
other  than  those  authorized  as  provided  in  this  article,  of  any  name 
or  title  which  contains  the  two  words  "  credit "  and  "  union  '^  shall 
be  a  misdemeanor. 

Source. —  Former  i  332. 

CROSS-REFERENCES. — As  to  corporate  names  generally,  see  Gen.  Corp. 
Law,  IS  6,  60,  post. 
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ABTICLE  Xn. 

Forfeiture  of  Corporate  Existence  by  HoniiBer;  Volnntary  Bissolntioii 
and  Merger  of  Corporations. 

Section  485.  Forfeiture  by  not  beginning  business. 

486.  Voluntary  dissolution. 

487.  Merger,  when  authorized. 

488.  Merger  agreement. 

489.  Submission  of  agreement  to  superintendent. 

490.  Submission  to  stockholders  or  shareholders. 

491.  Resubmission  to  trustees  of  savings  bank. 

492.  Filing  approved  agreement. 

493.  When  merger  takes  effect. 

494.  Effect  of  merger. 

495.  Issuance  of  new  certificates  of  stock  or  shares. 

496.  Rights  of  dissenting  stockholders  or  shareholders. 

§  486.  XTnless  superintendent  extends  time,  corporate  rights  forfeited 
if  business  not  begun  within  six  months. 

Any  corporation  subject  to  the  provisions  of  this  chapter,  which 
shall  not  commence  business  within  six  months  after  the  date  on 
which  its  authorization  certificate  is  issued  by  the  superintendent 
shall  forfeit  its  rights  and  privileges  as  a  corporation  and  its  corpo- 
rate powers  shall  cease  and  determine,  unless  the  superintendent  of 
banks  shall  have  duly  extended  the  time  within  which  such  business 
may  be  commenced  as  provided  in  section  forty-nine  of  this 
chapter. 

Source. —  New.  The  only  provision  of  this  kind  in  the  old  law  was  in 
former  §  136  which  related  solely  to  savings  banks.  That  section  required  the 
corporation  to  begin  business  within  one  year  after  the  filing  of  its  authori- 
zation certificate. 

CROSS-REFERENCES.— Time  within  which  superintendent  can  issue  au- 
thorization certificate,  see  §  24. 

When  corporate  existence  begins  and  conditions  precedent  to  commencing 
business,  see  §  103  and  the  cross-references  there  given. 

Forfeiture  for  non-user  by  corporations  generally,  see  Gen.  Corp.  Iaw,  {  36. 

NO  JUDICIAL  PROCEEDING  NECESSARY.— It  would  seem  that,  if  a  cor- 
poration forfeits  its  rights  under  this  section,  no  judicial  proceeding  is  neces- 
sary to  determine  the  forfeiture.    See  Atty.-Gen.  Rep.  (1910)  837. 
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§  486.  Voluntary  dissolution;  when  authorised;  procedure. 

The  stockholders  or  shareholders  of  any  solvent  corporation  sub- 
ject to  the  provisions  of  this  chapter,  or  the  board  of  trustees  of  any 
solvent  savings  bank,  may  direct  that  such  corporation  be  closed 
for  the  purpose  of  winding  up  its  affairs.  The  proceedings  to  close 
and  wind  up  such  corporation  or  savings  bank  shall  be  as  follows: 

1.  Except  in  the  case  of  a  savings  bank,  a  meeting  of  its  stock- 
holders or  shareholders  shall  be  held  upon  not  less  than  twenty 
days'  written  notice  to  each  such  stockholder  or  shareholder,  served 
either  personally  or  by  mail,  postage  prepaid,  directed  to  him  at  his 
last  known  post-office  address,  and  containing  a  statement  of  the 
purpose  for  which  such  meeting  is  called.  Proof  by  affidavit  of 
due  service  of  such  notice  shall  be  filed  in  the  office  of  the  cor- 
poration before  or  at  the  time  of  such  meeting. 

In  the  case  of  a  savings  bank,  a  meeting  of  its  board  of  trustees 
shall  be  held  upon  a  like  notice  of  not  less  than  twenty  days,  served 
upon  each  trustee  in  like  manner  as  the  notice  herein  prescribed  to 
be  given  to  stockholders  and  shareholders  of  other  corporations. 
Proof  by  affidavit  of  due  service  of  such  notice  shall  be  filed  in  the 
office  of  such  savings  bank  before  or  at  the  time  of  such  meeting. 

2.  At  a  meeting  of  stockholders  or  shareholders  of  any  such  cor- 
poration held  as  prescribed  in  subdivision  one  of  this  section  such 
stockholders  or  shareholders  may,  by  a  vote  of  the  owners  of  at 
least  two-thirds  in  amount  of  the  entire  capital  stock  or  shares  of 
such  corporation,  direct  that  the  corporation  be  closed  and  its  busi- 
ness wound  up.  The  proceedings  of  such  meeting  shall  be  entered 
in  the  minutes  of  such  corporation. 

In  the  case  of  a  savings  bank,  the  board  of  trustees  at  its  meet- 
ing held  as  prescribed  in  subdivision  one  of  this  section,  may  by 
an  affirmative  vote  of  not  less  than  two-thirds  of  its  whole  number, 
declare  by  resolution  its  determination  to  close  and  wind  up  the 
business  of  such  savings  bank.  The  vote  on  such  resolution  shall 
be  taken  by  ayes  and  nays  and  recorded  with  the  resolution  in  the 
minutes  of  the  board  of  trustees. 

A  copy  of  the  minutes  of  the  proceedings  of  such  meeting  of 
stockholders  or  shareholders  or  board  of  trustees,  verified  by  the 
president  and  secretary  of  the  meeting,  shall  be  filed  in  the  office 
of  the  superintendent  within  two  days  after  the  date  of  any  such 
meeting. 
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3.  Within  three  months  after  the  date  of  any  such  meeting  of 
stockholders,  shareholders  or  trustees,  application  may  be  made 
to  the  supreme  court,  after  due  notice  to  the  superintendent,  for 
an  order  declaring  the  business  of  such  corporation  closed.  In  a 
proper  case  the  court  diall  make  such  order  which  shall  prescribe 
the  notice  to  be  given  to  creditors  and  depositors  to  present  their 
claims  to  the  corporation  for  payment  Within  five  days  after  the 
making  of  such  order,  a  certified  copy  thereof  shall  be  filed  in  the 
office  of  the  superintendent.  Upon  the  entry  of  such  order  such 
corporation  shall  cease  to  do  business,  and  shall  wind  up  its  affairs, 
pay  its  creditors  and  depositors,  if  any,  and,  except  in  the  case'  of  a 
savings  bank,  distribute  its  assets  among  its  stockholders  or  share- 
holders. 

4.  When  such  corporation  shall  have  given  the  notice  prescribed 
in  such  order  to  creditors  and  depositors  to  present  their  claims, 
and  shall  have  paid  the  amoimts  due  to  all  depositors  and  other 
creditors  who  have  presented  their  claims  or  whose  residence  has 
been  ascertained,  it  shall,  before  applying  to  court  for  a  release 
upon  final  accounting  or  for  a  final  order  of  dissolution,  make  a 
verified  transcript  or  statement  from  its  books  of  the  names  of  all 
depositors,  creditors^  stockholders  or  shareholders  who  have  not 
claimed  or  have  not  received  the  deposits,  debts,  dividends  or  in- 
terest balances  due  them,  and  shall  file  such  transcript  or  state- 
ment, together  with  all  identifying  information,  with  the  superin- 
tendent of  banks  and  shall  pay  over  such  unclaimed  amounts  to 
the  superintendent  of  banks  as  trustee  for  the  persons  entitled  to 
receive  them. 

5.  Upon  the  petition  of  such  corporation  showing  that  all  its 
debts  and  obligations  have  been  discharged  except  those  for  which 
no  l^al  claimant  has  been  found,  and  that  such  unclaimed 
amounts  have  been  paid  over  to  the  superintendent  and  that  more 
than  one  year  has  elajpsed  since  the  notice  was  given  to  creditors 
and  depositors  to  present  their  claims  as  prescribed  by  the  court, 
and  on  notice  to  the  attorney-general  and  superintendent  of  banks 
and  such  further  notice  as  the  court  may  prescribe,  the  court  may. 
on  such  terms  as  justice  requires,  make  an  order  affirming  such 
disposition  of  such  unclaimed  deposits,  debts,  dividends  or  interest 
and  declaring  such  corporation  dissolved  and  its  corporate  exist- 
ence terminated. 
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6.  On  filing  with  the  superintendent  of  hanks,  a  certified  co])y 
of  the  order  of  dissolution  described  in  the  last  preceding  .«uli- 
division  of  this  section,  the  corporation  shall  cease  to  exist. 

Source.— Former  f§  90,  relating  to  banks,  162-164,  relating  to  savings 
banks,  199,  relating  to  trust  companies,  234-236,  relating  to  savings  and  loan 
associations^  and  ^>  relating  to  credit  unions. 

CROSS-REFERENCES.— Powers  and  duties  of  superintendent  with  respect 
to  unclaimed  deposits,  dividends  or  interest,  see  §§  45-47. 

As  to  proceedings  for  voluntary  dissolution  of  corporations  generally,  see 
Gen.  Corp.  Law,  §§  170-195. 

Merger. — ^A  corporation  organized  under  the  Banking  Law  cannot  merge 
with  a  corporation  organized  under  the  Business  Corporations  Law.  Atty.- 
Gen.  Rep.  March  14,  1919. 

THE  DIRECTORS  HAVE  NO  POWER  TO  DETERMINE  that  the  corpora- 
tion shall  go  into  voluntary  liquidation,  and  an  agreement  made  by  them  to 
that  effect  is  not  binding  on  the  stockholders.  Assets  Realization  Co.  v. 
Howard,  70  Misc.  651,  affirmed  15i2  App.  Div.  900,  aff'd  211  N.  Y.  430. 

NOT  REQUIRED  TO  MAKE  REPORTS.— Where  a  bank  is  in  process  of 
liquidation  under  this  section  the  superintendent  cannot  require  it  to  make 
reports  to  him.    Atty.-Gen.  Rep.  (1906)  499. 

AFTER  THE  SUPERINTENDENT  HAS  TAKEN  POSSESSION,  the  direct- 
ors have  no  power  to  begin  proceedings  for  voluntary  dissolution.  Matter 
of  Murray  Hill  Bank,  163  N.  Y.  199. 

§  487.  Merger;  when  authorised. 

1.  Any  two  or  more  corporations,  other  than  sayings  banks, 
organized  under  any  one  article  of  this  chapter  or  under  the  laws 
of  this  state  for  the  purposes  or  any  of  them  mentioned  in  any 
one  article  of  this  chapter,  are  herelyy  authorized  to  merge  one  or 
more  of  such  corporations  into  another  of  them  as  prescribed  in 
succeeding  sections  of  this  article. 

2.  Any  two  savings  banks  located  in  a  city  of  the  first  class 
and  in  the  same  county  or  borough,  or  any  two  or  more  savings 
banks  located  elsewhere  in  the  state  and  in  the  same  or  adjoining 
counties,  are  hereby  authorized  to  merge  as  preecribed  in  suc- 
ceeding sections  of  this  article. 

Source. —  Subdivision  1  is  from  former  {  36.    Subdivision  2  \a  new. 

CROSS-REFERENCES.— As  to  merger  of  a  tnist  company  with  a  corpora- 
tion organized  under  the  Insurance  Law,  see  Ina.  Law,  §  179. 

As  to  merger  or  sale  of  stock  corporations  generally,  see  Stock  Corp.  Law, 
{{ 15-17,  post. 

DISTINGUISHED  FROM  CONSOLIDATION.— The  merger  provided  for  by 
SS  487-496  is  not  a  ''  consolidation  **  within  the  meaning  of  §  180  of  the  Tax 
Law.    A  merger  is  not  a  joining  together  of  two  corporations  to  make  a  new 
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one,  but  a  swallowing  up  of  one  corporation  by  another.  Atty.-Gen.  Rep, 
(1903)  246. 

PURCHASE  OF  ASSETS. —  Instead  of  merging  under  this  section,  it  is  per- 
missible for  one  trust  company  to  purchase  tlie  assets  of  another  under  Stock 
Corp.  Law,  |  16.     Atty.-Gen.  Rep.,  Jan.  16,  1913. 

SPECIALLY  CHARTERED  TRUST  COMPANIES.— Two  trust  companies, 
both  of  which  were  organized  under  special  acts,  were  held  entitled  to  merge 
under  these  provisions.  Colby  v.  Equitable  Trust  Co.,  192  N.  Y.  535,  aflTg  124 
App.  Div.  262. 

§  488.  The  merger  agreement. 

The  respective  boards  of  directors  of  such  corporations  may, 
by  a  vote  of  a  majority,  and  the  respective  boards  of  trustees  of 
savings  banks  by  a  vote  of  two-thirds,  of  all  the  members  of  each 
board,  make  or  authorize  to  be  made  between  such  corporations  a 
written  agreement  in  duplicate  under  their  respective  corporate 
seals,  for  the  merger  of  such  corporations.  A  sworn  copy  of  the 
proceedings  of  such  meetings,  made  by  the  secretaries  thereof 
respectively,  shall  be  presumptive  evidence  of  the  holding  and 
action  of  such  meetings. 

Such  agreement  shall  specify  each  corporation  to  be  merged 
and  the  corporation  which  is  to  receive  into  itself  the  merging 
corporation  or  corporations,  and  it  shall  prescribe  the  terms  and 
conditions  of  the  merger  and  the  mode  of  carrying  it  into  effect 
Such  agreement  may  provide  the  name  to  be  borne  by  the  re- 
ceiving corporation  and  such  name  may  be  the  name  of  any 
corporation  which  is  a  party  to  such  agreement.  Such  agree- 
ment may  name  the  persons  who  shall  constitute  the  board  of 
directors  or  trustees  of  the  receiving  corporation  after  the  merger 
shall  have  been  accomplished,  provided  that  the  number  and 
qualifications  of  such  persons  shall  be  in  accordance  with  the  pro- 
visions of  this  chapter  relating  to  the  number  and  qualifi.cations 
of  directors  or  trustees  of  such  a  corporation;  or,  except  in  the 
case  of  savings  banks,  such  agreement  may  provide  for  a  meeting 
of  the  shareholders  or  stockholders  to  elect  a  board  of  directors 
within  sixty  days  after  such  merger,  and  may  make  provision  for 
conducting  the  affairs  of  the  corporation  meanwhile. 

In  case  of  a  merger  agreement  between  trust  companies,  such 
agreement  shall  provide  that  the  directors  so  named  or  elected, 
shall,  after  qualifying,  divide  themselves  into  classes  as  provided 
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in  section  two  hundred  and  eight  of  this  chapter,  and  that  they 

may  adopt  new  by-laws  for  said  corporation. 

Source.—  Former  S  36. 

The  continuing  cori>oration  must,  upon  a  mer^r  of  two  banking  corpora^ 
tions,  increase  iU  capital  stock  under  the  provisions  of  the  Cor^ration  and 
Banking  Laws  rather  than  by  attempting  to  do  so  by  a  provision  in  the 
merger  agreem^it.    Atty.-Qen.  Hep.,  Dec.  2,  1918. 

§  489.  Snbmisiion  of  mei^r  agreement  to  superintendent  of  banks. 

Such  merger  agreement  and  sworn  copies  of  the  proceedings  of 
the  meetings  of  the  respective  boards  of  directors  or  trustees  at 
which  the  making  of  such  agreement  was  authorized,  shall  be  sub- 
mitted in  duplicate  to  the  superintendent  of  banks  for  his  ap- 
proval. 
Source—  Former  §  36. 

CROSS-REFERENCES. —  Discretion  of  superintendent,  see  t  48. 

§  490.  SnbmiMion  of  merger  agreement  to  stockholders  or  share- 
holders. 

Except  in  the  case  of  savings  banks,  the  merger  agreement  shall, 
within  sixty  days  after  due  notice  to  such  corporations  of  its  ap- 
proval by  the  superintendent,  be  submitted  to  the  stockholders  or 
shareholders  of  each  of  such  corporations  at  a  meeting  thereof  to 
be  called  upon  notice  of  at  least  two  weeks,  specifying  the  time, 
place  and  object  thereof  addressed  to  each  shareholder  at  his  last 
known  post-ofBce  address  and  deposited  in  the  post-office,  postage 
prepaid,  and  published  for  at  least  two  successive  weeks  in  one 
newspaper  in  each  of  the  counties  in  which  such  corporations  have 
their  principal  place  of  business;  and  if  such  agreement,  as  ap- 
proved by  the  superintendent  of  banks,  shall  be  approved  at 
each  of  such  meetings  by  the  vote  or  ballot  of  the  stockholders 
or  shareholders  owning  at  least  two-thirds  in  amount  of  the 
stock  or  shares  of  their  respective  corporations,  it  shall  there- 
upon become  binding  upon  such  corporations. 

A  sworn  copy  of  the  proceedings  of  such  meetings,  made  by  the 
secretaries  thereof  respectively,  shall  be  presumptive  evidence  of 
the  holding  and  action  of  such  meetings. 

Source. —  Former  S  37.  *'  Within  sixty  days  after  due  notice  to  such  corpo- 
rations of  its  approval  by  the  superintendent "  is  new. 

PUBLICATION'  OF  NOTICE.— The  notice  to  stockholders  should  be  pub- 
lished  in  a  daily  newspaper  on  the  twelve  secular  days  of  two  successive 
weeks.    Atty.-Gen.  Rep.  (1912),  vol.  2,  p.  76. 
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§  491.  Besubmission  of  approved  merger  agreement  of  sayii^pi  ban&s 
to  board  of  trustees. 

The  merger  agreement  of  two  or  more  savings  banks  shall, 
within  sixty  days  after  due  notice  to  such  savings  banks  of  its 
approval  by  the  superintendent,  be  submitted  to  a  special  meeting 
of  the  board  of  trustees  of  each  of  such  savings  banks.  A  notico 
of  at  least  fifteen  days  which  shall  state  the  time,  place  and  object 
of  the  meeting  and  shall  be  accompanied  by  a  complete  copy  of 
the  merger  agreement,  shall  be  duly  given  by  mail  to  each  trustee. 
If  the  merger  agreement,  as  approved  by  the  superintendent  of 
banks,  shall  be  duly  approved  at  each  of  such  meetings  by  a  vote 
of  three-fourths  of  all  the  members  of  each  board  of  trustees,  it 
shall  thereupon  become  binding  upon  such  savings  banks. 

Source. —  New. 

§  492.  Filing  approved  merger  agreement  and  copies  of  proceedings. 

After  such  merger  agreement  shall  have  become  binding  upon 
the  respective  corporations  who  are  parties  thereto,  as  provided 
in  the  two  inmiediately  preceding  sections,  one  of  the  duplicates 
thereof  with  a  copy  of  the  superintendent's  written  approval  and 
a  sworn  copy  of  the  proceedings  of  the  meetings  at  which  such 
agreement  was  finally  approved,  made  by  the  secretaries  thereof 
respectively,  shall  be  filed  in  the  office  of  the  superintendent,  and 
the  other  duplicate  of  such  agreement  with  the  written  approval  of 
the  superintendent  and  another  sworn  copy  of  such  proceedings, 
shall  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  is 
located  the  principal  place  of  business  of  the  corporation  into 
which  the  other  corporation  or  corporations  are  to  be  merged. 

Source. —  Former  |  37. 

§  493.  When  merger  takes  effect. 

Upon  filing  the  duplicates  of  such  mei^er  agreement,  together 
with  copies  of  its  approval  by  the  superintendent,  as  prescribed 
in  the  last  preceding  section,  the  merger  agreement  shall  take 
effect  according  to  its  terms  and  the  merger  shall  thereupon  take 
place  as  provided  in  the  agreement. 

Source.— Former  S  37. 

28 
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§  494.  Effect  of  merger. 

TJpon  the  merger  of  any  corporation  into  another  as  provided 
in  this  article: 

1.  Its  corporate  existence  shall  be  merged  into  that  of  such 
^other  corporation ;  and  all  and  singular  its  rights,  privileges  and 

franchises,  and  its  right,  title  and  interest  in  and  to  all  property 
of  whatsoever  kind,  whether  real,  personal  or  mixed,  and  things 
in  action,  and  every  right,  privilege,  interest  or  asset  of  con- 
ceivable value  or  benefit  then  existing  which  would  inure  to  it 
under  an  unmerged  existence,  shall  be  deemed  fully  and  finally, 
and  without  any  right  of  reversion,  transferred  to  and  vested  in 
the  corporation  into  which  it  shall  have  been  merged,  without 
further  act  o^  deed,  and  such  last-mentioned  corporation  shall 
have  and  hold  the  same  in  its  own  right  as  fully  as  the  same 
was  possessed  and  held  by  the  merged  corporation  from  which 
it  was,  by  operation  of  the  provisions  of  this  article,  transferred. 

2.  Its  rights,  obligations  and  relations  to  any  person,  creditor, 
depositor,  trustee  or  beneficiary  of  any  trust,  shall  remain  un- 
impaired, and  the  corporation  into  which  it  shall  have  been 
merged  shall  by  such  merger  succeed  to  all  such  relations,  obli- 
gations, trusts  and  liabilities,  and  shall  execute  and  perform  all 
such  trusts,  in  the  same  manner  as  though  it  had  itself  assumed 
the  relation  or  trust,  or  incurred  the  obligation  or  liability;  and 
its  liabilities  and  obligations  to  creditors  existing  for  any  cause 
whatsoever  shall  not  be  impaired  by  such  merger;  nor  shall  any 
obligation  or  liability  of  any  stockholder  or  shareholder  in  any 
corporation  which  is  a  party  to  such  merger  be  affected  by  any 
such  merger,  but  such  obligations  and  liabilities  shall  continue 
as  fully  and  to  the  same  extent  as  existed  before  such  merger. 

3.  A  pending  action  or  other  judicial  proceeding  to  which  any 
corporation  that  shall  be  so  merged  is  a  party,  shall  not  be  deemed 
to  have  abated  or  to  have  discontinued  by  reason  of  the  merger, 
but  may  be  prosecuted  to  final  judgment,  order  or  decree  in  the 
same  manner  as  if  the  merger  had  not  been  made;  or  the  corpora- 
tion into  which  such  other  corporation  shall  have  been  merged 
may  be  substituted  as  a  party  to  such  action  or  proceeding,  and 
any  judgment,  order  or  decree  may  be  rendered  for  or  against 
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it  that  might  have  been  rendered  for  or  against  such  other  cor- 
poration if  the  merger  had  not  occurred. 

Source. —  Former  |§  39  and  40,  redrafted.  SubdiTision  1  is  from  former 
§  39.  The  clause  **  and  every  right,  priyilege,  interest  or  asset  of  conceivable 
value  or  benefit  then  existing  which  would  inure  to  it  under  an  unmerged 
existence  "  is  adapted  from  Matter  of  Bergdorf,  206  N.  Y.  309.  Subdivisions 
2  and  3  are  from  former  §  40. 

EFFECT  ON  MERGED  CORPORATION.— The  merged  corporation  does  not 
survive  the  merger  or  exist  within  or  as  a  part  of  the  other  corporation.  It 
remains  a  corporation  for  the  single  purpose  of  being  sued  upon  and  defend- 
ing against  causes  of  action  existing  against  it  at  the  time  of  the  merger, 
and  otherwise  is  non-existent.  With  the  one  exception  it  becomes  rightless, 
propertyless  and  powerless.    Matter  of  Bergdorf,  206  N.  Y.  309,  316. 

RIGHT  TO  ACT  AS  EXECUTOR.— Where  a  trust  company  is  named  as 
executor  of  a  will,  but  before  the  testator's  death  it  is  merged  into  another 
trust  company,  the  latter  is  entitled  to  letters  testamentary.  By  virtue  of 
the  statute  the  will  is  to  be  read  as  if  the  latter  company  were  designated 
therein.    Matter  of  Bergdorf,  206  N.  Y.  309,  aff'g  149  App.  Div.  630. 

FORMAL  ASSIGNMENT  OF  GUARANTY  UNNECESSARY.— The  merged 
company  need  not  execute  a  formal  assignment  to  the  other  company  of  a 
guaranty  held  by  it  in  order  to  entitle  the  latter  to  maintain  an  action 
thereon.  The  provisions  of  this  section  are  sufficient  to  vest  title  to  the 
cause  of  action.    Bank  of  Long  Island  v.  Young,  101  App.  Div.  88. 

GOODWILL  OF  MERGED  COMPANY.— It  is  not  necessary  to  make  allow- 
ance for  the  goodwill  of  the  merged  company,  if  it  would  add  nothing  to  the 
assets  in  case  of  dissolution.  Colby  v.  Equitable  Trust  Co.,  124  App.  Div. 
262,  aflTd  192  N.  Y.  635. 

TAXATION  OF  STOCK  OWNED  BY  MERGED  CORPORATION.— Stock 
owned  by  the  corporation  which  is  merged  into  the  other  and  transferred  by 
it  to  the  other  is  taxable  in  the  manner  specified  in  Tax  Law,  §  270.  Atty.- 
Gen.  Rep.,  Jan.  16,  1913. 

§  495.  Isiuanoe  of  new  certificates  of  stock  or  shares. 

The  corporation  into  which  the  other  corporation  or  corpora- 
tions shall  have  been  merged  as  provided  in  this  article,  may 
require  the  return  of  the  original  certificate  or  certificates  held 
by  each  stockholder  or  shareholder  in  such  other  corporation  or 
corporations  and  may  issue  in  lieu  thereof  new  certificates  for 
such  number  of  its  own  shares  as  such  stockholder  or  shareholder 
may  be  entitled  to  receive  imder  the  merger  agreement 

Source.— 'Former  |  37. 
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§  496.  Sights  of  dissenting  stockholders  or  shareholders. 

Any  stockholder  or  shareholder  not  voting  in  favor  of  such 
agreement  of  merger  at  the  meeting  prescribed  in  section  four 
hundred  and  ninety  of  this  article,  may  at  such  meeting  or  within 
twenty  days  thereafter  object  to  the  merger  and  demand  payment 
for  his  stock  or  shares;  or,  in  the  case  of  savings  and  loan  asso- 
ciations or  credit  unions,  if  such  shareholder  be  a  borrower,  he 
jnsij  demand  liquidation  of  his  indebtedness  and  cancellation  of 
his  shares.  If  the  merger  takes  effect  at  any  time  after  such 
demand,  such  stockholder  or  shareholder  may,  at  any  time 
within  sixty  days  thereafter,  apply  to  the  supreme  court  at  any 
special  term  thereof,  held  in  the  county  wherein  is  situated  the 
principal  place  of  business  of  the  corporation  into  which  the  other 
or  others  are  merged,  for  the  appointment  of  three  persons  to 
appraise  the  value  of  his  stock  or  shares  or  the  amount  of  said 
indebtedness,  if  any.  The  court  shall  thereupon  appoint  such 
appraisers  and  designate  the  time  and  place  of  their  first  meeting, 
with  such  directions  in  regard  to  their  proceedings  as  shall  be 
deemed  proper,  and  shall  also  direct  the  time  and  manner  in 
which  payment  shall  be  made  of  the  value  of  such  stock  or  shares 
to  such  stockholder  or  shareholder  or  liquidation  of  such  indebted- 
ness by  him  and  cancellation  of  his  stock  or  shares.  The  court  may 
fill  any  vacancies  in  the  board  of  appraisers.  The  appraisers  shall 
meet  at  the  time  and  place  designated,  and  after  being  duly  sworn 
to  discharge  their  duties  honestly  and  faithfully,  they  shfidl  make 
and  certify  a  written  estimate  of  the  value  of  such  stock  or  shares, 
and  the  amount  of  such  indebtedness,  if  any,  at  the  time  of  the 
appraisal,  and  shall  deliver  one  copy  to  the  corporation  and  an- 
other to  such  stockholder  or  shareholder  if  demanded.  The  charges 
and  expenses  of  the  appraisers  shall  be  paid  by  the  corporation. 

When  the  corporation  shall  have  paid  the  appraised  value  of 
such  stock  or  shares,  or  if  such  stockholder  or  shareholder  be  a 
borrower  as  aforesaid,  when  he  shall  have  paid  the  amount  of 
his  indebtedness  as  fixed  by  such  appraisal,  such  stock  or  shares 
shall  be  cancelled  and  such  stockholder  or  ^areholder  shall  cease 
to  be  a  member  of  said  corporation  or  to  have  any  interest  in 
such  stock  or  shares  or  in  the  corporate  property,  and  such  stock 
or  shares  may  be  held  and  disposed  of  by  the  corporation  for  its 
own  benefit ;  and  if  such  stockholder  or  shareholder  be  a  borrower 
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as  aforesaid,  proper  instruments  of  acquittance  shall  be  duly 
executed  and  delivered  to  him  by  the  corporation  and  thereupon 
he  shall  be  discharged  from  all  further  liability  to  the  corporation. 

Source.— Former  |  38. 

THIS  SECTION  IS  NOT  UNCONSTITUTIONAL  as  depriving  the  dissent- 
ing stockholders  of  their  property  without  due  process  of  law.  Colby  v.  Equit- 
able Trust  Co.,  192  N.  Y.  535,  aflTg  124  App.  Div.  262. 

WHO  IS  A  "STOCKHOLDER."— In  Matter  of  Rogers,  102  App.  Div.  466, 
it  was  held  that  the  term  ''stockholder''  as  used  in  former  §  38  meant  the 
actual  owner  of  stock  and  not  the  record  holder  of  shares  belonging  to  an- 
other. But  in  the  present  law,  f  3,  the  term  is  defined  as  meaning,  imless 
otherwise  qualified,  the  holder  of  record* 
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ABTICLE  Xni. 
Laws  Bepealed;  Construotion;  When  to  Take  Effect. 

Section  500.  Laws  repealed. 
601.  Construction. 
502.  When  to  take  effect. 

§  600.  Laws  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  annexed,  that 
portion  specified  in  the  last  column  is  hereby  repealed. 

§  601.  Conttmction. 

The  provisions  of  this  chapter  shall  be  conetrued  as  a  continu- 
ation of  the  provisions  of  chapter  ten  of  the  laws  of  nineteen  hun- 
dred nine,  as  amended,  modified  or  amended  according  to  the  lan- 
guage employed,  and  not  as  a  new  enactment 

Source.—  Gen.  Constr.  Law,  {  95. 

§  602.  When  to  take  effect. 

This  act,  except  the  repeal  of  chapters  tihree  hundred  forty-eight 
of  the  laws  of  nineteen  hundred  ten  and  three  hundred  ninety-three 
of  the  laws  of  nineteen  himdred  eleven,  shall  take  effect  imme- 
diately ;  and  the  repeal  of  chapters  three  hundred  forty-eight  of  the 
laws  of  nineteen  hundred  ten  and  three  hundred  ninety-three  of  the 
laws  of  nineteen  hundred  eleven,  shall  take  effect  on  November 
first,  nineteen  hundred  fourteen. 

The  act  as  originally  introduced  provided  that  the  provisions  relating  to 
private  bankers  should  become  effective  August  1,  1014,  but  before  its  enact- 
ment this  date  was  changed  to  November  1,  1014.  See  notes  to  f  f  152,  161, 
172. 
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RELATING    TO 
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GENERAL  COKFOBATIOK  LAW. 
§  1.  Short  title. 

This  chapter  shall  be  known  as  the  *'  General  Corporation  Law/' 

§  2.  Classification  of  corporations. 

A  corporation  shall  be  either 

1.  A  municipal  corporation, 

2.  A  stock  corporation,  or 

3.  A  non-stock  corporation. 

A  stock  corporation  shall  be  either 

1.  A  moneyed  corporation, 

2.  A  railroad  or  other  transportation  corporation,  or 

3.  A  business  corporation. 

A  non-stock  corporation  shall  be  either, 

1.  A  religious  corporation, 

2.  A  membership  corporation,  or 

3.  Any  corporation  other  than  a  stock  corporation. 

A  reference  in  a  general  law  to  a  class  of  corporations  described 
in  accordance  with  this  classification  shall  include  all  corporations 
theretofore  formed  belonging  to  such  class. 

§  3.  Definitions. 

1.  A  "  municipal  corporation  "  includes  a  county,  town,  school 
district,  village  and  city  and  any  other  territorial  division  of  the 
state  established  by  law  with  powers  of  local  government. 

2.  A  "  stock  corporation  "  is  a  corporation  having  a  capital 
stock  divided  into  shares,  and  which  is  authorized  by  law  to  dis- 
tribute to  the  holders  thereof  dividends  or  shares  of  the  surplus 
profits  of  the  corporation.     A  corporation  is  not  a  stock  corpo- 

[447] 


Digitized  by 


Google 


448  General  Statutes. 

ration  because  of  having  issued  certificates  called  certificates  of 
stock,  but  which  are  in  fact  merely  certificates  of  membership,  and 
which  is  not  authorized  by  law  to  distribute  to  its  members  any 
dividends  or  share  of  profits  arising  from  the  operations  of  the 
corporation. 

3.  The  term  "  non-stock  corporation  "  includes  every  corpora- 
tion other  than  a  stock  corporation. 

4.  A  "  moneyed  corporation "  is  a  corporation  formed  under 
or  subject  to  the  banking  or  the  insurance  law. 

5.  A  *^  domestic  corporation "  is  a  corporation  incorporated 
by  or  under  the  laws  of  the  state  or  colony  of  Xew  York.  Every 
corporation  which  is  not  a  domestic  corporation  is  a  foreign  cor- 
poration, except  as  provided  by  the  code  of  civil  procedure  for 
the  purpose  of  construing  such  code. 

6.  The  term  "directors,*'  when  used  in  relation  to  corpora- 
tions, shall  include  trustees  or  other  persons,  by  whatever  name 
known,  duly  appointed  or  designated  to  manage  the  affairs  of  the 
corporation. 

7.  The  term  "  certificate  of  incorporation  "  shall  include  arti- 
cles of  association  or  any  other  written  instrument  required  by 
law  to  be  filed,  to  effect  the  incorporation  of  a  corporation,  in- 
cluding a  certificate  copy  of  an  original  certificate  of  incorpora- 
tion filed  for  such  purpose  in  pursuance  of  law. 

8.  The  term  "  member  of  a  corporation  "  shall  include  every 
person  having  a  right  to  vote  at  a  meeting  of  the  corporation  for 
the  election  of  directors,  other  than  a  person  having  a  right  to 
vote  only  upon  a  proxy. 

9.  The  term  "  office  of  a  corporation  "  means  its  principal  office 
within  the  state,  or  principal  place  of  business  within  the  state 
if  it  has  no  principal  office  therein. 

10.  The  term  **  business  of  a  corporation,"  when  used  with  ref- 
erence to  a  non-stock  corporation,  includes  the  operations  for  the 
conduct  of  which  it  is  incorporated. 

11.  The  term  "corporate  law"  or  "laws,"  when  used  in  any 
law  forming  a  part  of  the  consolidation  of  the  general  laws  of 
the  state  of  which  this  chapter  is  a  part,  means  the  general  stat- 
utes of  this  state  relating  to  corporations  included  in  such  consol- 
idation. 
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12.  The  existence  of  an  easement  in  real  property  acquired  or 
reserved  by  a  municipal  corporation,  a  railroad  corporation  or 
other  transportation  corporation,  shall  not  be  deemed  an  encum- 
brance upon  such  real  property  under  any  law  relating  to  invest- 
ments in  mortgages  upon  real  property  by  corporations,  trustees, 
executors,  administrators,  guardians  or  other  persons  holding  trust 
funds,  but  the  effect  of  such  an  easement  upon  the  real  property 
which  it  affects,  shall  be  taken  into  consideration  in  determining 
the  value  thereof. 

Amended  by  L.  1914,  eh.  128.  In  effect  April  6,  lOli.  Chap.  128  of  L. 
1914,  added  subd.  12. 

§  4.  (lualifioations  of  incorporaton. 

A  certificate  of  incorporation  must  be  executed  by  natural  per- 
sons, who  must  be  of  full  age,  and  at  least  two-thirds  of  them 
must  be  citizens  of  the  United  States  and  one  of  them  a  resident 
of  this  state.  This  section  shall  not  apply  to  a  corporation  formed 
by  the  reincorporation  or  consolidation  of  existing  corporations,  or 
to  the  reorganization  of  a  corporation  upon  the  sale  of  the  property 
and  franchises  of  a  previously  existing  corporation  or  otherwise. 

§  6.  Corporate  names. 

1.  No  certificate  of  incorporation  of  a  proposed  corporation 
having  the  same  name  as  a  corporation  authorized  to  do  business 
under  the  laws  of  this  state,  or  a  name  so  nearly  resembling  it  as 
to  be  calculated  to  deceive,  shall  be  filed  or  recorded  in  any  office 
for  the  purpose  of  effecting  its  incorporation,  or  of  authorizing  it 
to  do  business  in  this  state;  nor  shall  any  corporation  except  a 
religious,  charitable  or  benevolent  corporation  or  bar  association 
be  authorized  to  do  business  in  this  state  unless  its  name  has  such 
word  or  words,  abbreviation,  affix  or  prefix,  therein  or  thereto,  as 
will  clearly  indicate  that  it  is  a  corporation  as  distinguished  from 
a  natural  person,  firm  or  copartnership ;  or  unless  such  corpora- 
tion uses  with  its  corporate  name,  in  this  state,  such  an  affix  or 
prefix.  A  corporation  formed  by  the  reincorporation,  reorganiza- 
tion or  consolidation  of  other  corporations  or  upon  the  sale  of  the 
property  or  franchises  of  a  corporation,  or  a  corporation  acquiring 
or  becoming  possessed  of  all  the  estate,  property,  rights,  priv- 
ileges and  franchises  of  any  other  corporation  or  corporations 
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by  merger,  may  have  the  same  name  as  the  corporation  or  one 
of  the  corporations  to  whose  franchises  it  has  succeeded.  Xo 
corporation  shall  be  hereafter  organized  under  the  laws  of  this 
state,  with  the  word  "  trust,"  "  bank,"  "  banking,"  "  insurance," 
"  assurance,"  "  indemnity,"  "  guarantee,"  "  guaranty,"  "  title," 
"  casualty,"  "  surely,"  "  fidelity,"  "  bonding,"  "  savings,"  ''  invest- 
ment," "  loan "  or  "  benefit "  as  part  of  its  name,  except  a  corpo- 
ration formed  under  the  banking  law  or  the  insurance  law. 
^  2.  No  corporation,  society  or  association,  whether  now  existing 
W  hereafter  organized  under  or  by  virtue  of  the  laws  of  this  state, 
diall  ever  employ  the  words  "Lucretia  Mott"  to  designate,  de- 
scribe or  name  any  hospital,  infirmary  or  dispensary,  or  any  part 
thereof,  or  any  similar  institution. 

Amended  by  L.  1911,  chap.  638;  L.  1912,  chap.  2;  L.  1913,  chap,  24,  and 
L.  1917>  chap  594.  In  effect  May  21,  1917. 

§  7.  Amended  and  supplemental  certificates. 

If  in  the  original  or  amended  certificate  of  incorporation  of  any 
corporation,  or  if  in  a  supplemental  certificate  of  any  corporation 
any  informality  exist,  or  if  any  such  certificate  contain  any  matter 
not  authorized  by  law  to  be  stated  therein,  or  if  the  proof  or 
acknowledgment  thereof  shall  be  defective,  the  corporators  or  di- 
rectors of  the  corporation  may  make  and  file  an  amended  certificate 
correcting  such  informality  or  defect  or  striking  out  such  unau- 
thorized matter;  and  the  certificate  amended  shall  be  deemed  to 
be  amended  accordingly  as  of  the  date  such  amended  certificate 
was  filed,  and  upon  the  filing  of  such  an  amended  certificate  of  in- 
corporation, the  corporation  shall  then  for  all  purposes  be  deemed 
to  be  a  corporation  from  the  time  of  filing  the  original  certificate. 

The  supreme  court  may,  upon  due  cause  shown,  and  proof 
made,  and  upon  notice  to  the  attorney-general,  and  to  such  other 
persons  as  the  court  may  direct,  and  upon  such  terms  and  con- 
ditions as  it  may  impose,  amend  any  certificate  of  incorporation 
which  fails  to  express  the  true  object  and  purpose  of  the  cor- 
poration, so  as  to  truly  set  forth  such  object  and  purpose. 
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When  an  amended  or  supplemental  certificate  is  filed,  an  entry 
shall  be  made  upon  the  margin  of  the  index  and  record  of  the 
original  certificate  of  the  date  and  place  of  record  of  every  such 
amended  certificate. 

The  amendment  of  a  certificate  under  this  section  shall  be  with- 
out prejudice  to  any  pending  action  or  proceeding,  or  to  any 
rights  previously  accrued. 

§  10.  Idmitation  of  powers;  provisions  of  oertiflcate. 

1.  ITo  corporation  shall  possess  or  exercise  any  corporate  powers 
not  given  by  law,  or  not  necessary  to  the  exercise  of  the  powers 
so  given. 

2.  The  certificate  of  incorporation  of  any  corporation  may  con- 
tain any  provision  for  the  regulation  of  the  business  and  the  con- 
duct of  the  affairs  of  the  corporation,  and  any  limitation  upon  its 
powers,  or  upon  the  powers  of  its  directors  and  stockholders,  which 
does  not  exempt  them  from  the  performance  of  any  obligation  or 
the  performance  of  any  duty  imposed  by  law. 

§  11.  Grant  of  general  powers. 

Every  corporation  as  such  has  power,  though  not  specified  in 
the  law  under  which  it  is  incorporated: 

1.  To  have  succession  for  the  period  specified  in  its  certificate 
of  incorporation  or  by  law,  and  perpetually  when  no  period  is 
specified. 

2.  To  have  a  common  seal,  and  alter  the  same  at  pleasure. 

3.  To  acquire  by  grant,  gift,  purchase,  devise  or  bequest,  to 
hold  and  to  dispose  of  such  property  as  the  purposes  of  the  cor- 
poration shall  require,  subject  to  such  limitations  as  may  be  pre- 
scribed by  law. 

4.  To  appoint  such  officers  and  agents  as  its  business  shall 
require,  and  to  fix  their  compensation,  and 

5.  To  make  by-laws,  not  inconsistent  with  any  existing  law, 
for  the  management  of  its  property,  the  regulation  of  its  affairs, 
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and  the  transfer  of  its  stock,  if  it  has  any,  and  the  calling  of 
meetings  of  its  members.  Such  by-laws  may  also  fix  the  amount 
of  stock,  which  must  be  represented  at  meetings  of  the  stock- 
holders in  order  to  constitute  a  quorum,  unless  otherwise  pro- 
vided by  law.  By-laws  duly  adopted  at  a  meeting  of  the  mem- 
bers of  the  corporation  shall  control  the  action  of  its  directors. 
Xo  by-law  adopted  by  the  board  of  directors  regulating  the  deo- 
tion  of  directors  or  ofiicers  shall  be  valid  unless  published  for  at 
least  once  a  week  for  two  successive  weeks  in  a  newspaper  in  the 
county  where  the  election  is  to  be  held,  and  at  last  thirty  days 
before  such  election.  SuMivisions  four  and  five  of  this  section 
shall  not  apply  to  municipal  corporations. 

§  13.  Aoqiiisitlon  of  additional  real  property. 

When  any  corporation,  except  a  life  insurance  corporation,  shall 
have  sold  or  conveyed  any  part  of  its  real  property,  the  supreme 
court  may,  notwithstanding  any  restriction  of  a  general  or  special 
law,  authorize  it  to  purchfise  and  hold  from  time  to  time  other  real 
property,  upon  satisfactory  proof  that  the  value  of  the  property  so 
purchased  does  not  exceed  the  value  of  the  property  so  sold  and 
conveyed  within  the  three  years  next  preceding  the  application. 

§  14.  Acqniflition,  holding  and  disposseafiion  of  property  without  the 
state. 

Any  domestic  corporation  transacting  business  or  conducting  op- 
erations in  other  states  of  the  United  States  of  America,  in  the  Dis- 
trict of  Columbia,  in  any  of  the  territories,  districts,  dependencies 
or  insular  or  other  possession  or  acquisitions  thereof  or  in  any 
foreign  countries  may  acquire,  hold  and  dispose  of  such  proper^ 
therein,  real,  personal  and  mixed,  as  may  be  requisite  for  suci 
corporation  in  the  convenient  transaction  of  its  business  or  con- 
duct of  its  operations.  Any  domestic  corporation  establidxing  or 
maintaining  a  charitable,  philanthropic  or  educational  institution 
within  this  state  may  also  carry  on  its  work  and  establish  or  main- 
tain one  or  more  branches  of  such  institution  or  an  additional 
institution  or  additional  institutions  in  any  other  state  of  the 
United  States  of  America,  in  the  District  of  Columbia,  or  in  any 
of  the  territories,  districts,  protectorates,  dependencies  or  insular 
or  other  possessions  or  acquisitions  thereof,  or  in  any  foreign 
countries  and  for  either  of  said  purposes  may  take  by  devise  or 
bequest,  hold,  purchase,  mortgage,  sell  and  convey  or  otherwise 
dispose  of  such  real  and  personal  property  without  this  state  as 
may  be  requisite  therefor.  But  nothing  in  this  section  contained 
shall  be  construed  as  exempting  from  taxation  property  to  any 
additional  amount  than  is  now  allowed  to  such  corporation  under 
existing  laws. 

Amended  by  L.  1920,  chap.  40S.    In  effect  >£ay  8,  1920. 
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§  22.  Prohibition  of  banking  powers. 

No  corporation,  domestic  or  foreign,  other  than  a  corporation 
formed  under  or  subject  to  the  banking  laws  of  this  state  or  of 
the  United  States,  except  as  permitted  by  such  laws,  shall  by 
any  implication  or  construction  be  deemed  to  possess  the  power 
of  carrying  on  the  business  of  discQunting  bills^  notes  or  other 
evidences  of  debt,  of  receiving  deposits,  of  buying  and  selling 
bills  of  exchange,  or  of  issuing  bills,  notes  or  other  evidences  of 
ddbt  for  circulation  as  money,  or  of  engaging  in  any  other  form 
of  banking;  nor  shall  any  such  corporation,  except  an  express 
company  having  contracts  with  railroad  companies  for  the  opera- 
tion of  an  express  service  upon  the  lines  of  such  railroad  com- 
panies, or  a  transatlantic  steamship  company,  or  a  telegraph 
company,  or  a  corporation  incorporated  prior  to  the  year  eighteen 
hundred  and  fifty,  to  promote  the  welfare  of  emigrants,  possess 
the  power  of  receiving  money  for  transmission  or  of  transmitting 
the  same,  by  draft,  traveler's  check,  money  order  or  otherwise. 

Amended  by  L.  1911,  chap.  771. 

§  23.  Qualification  of  members  as  voters. 

Unless  otherwise  provided  in  the  certificate  of  incorporation, 
every  stockholder  of  record  of  a  stock  corporation  shall  be  entitled 
at  every  meeting  of  the  corporation  to  one  vote  for  every  share  of 
stock  standing  in  his  name  on  the  books  of  the  corporation;  and  at 
every  meeting  of  a  non-stock  corporatism,  every  member,  unless 
disqualified  by  the  by-laws,  shall  be  entitled  to  one  vote.  The  stock- 
holders of  a  stock  corporation,  by  a  by-law  adopted  by  a  rote  at  any 
annual  meeting,  or  at  any  special  meeting  duly  called  for  Sjuch 
purpose,  may  prescribe  a  period,  not  exceeding  forty  days  prior 
to  meetings  of  the  stockholders,  during  which  no  transfer  of  stock 
on  the  books  of  the  corporation  may  be  made.  Except  in  cases  of 
express  trust,  or  in  which  other  provision  shall  have  been  made 
by  written  agreement  between  the  parties,  the  record  holder  of 
stock  which  shall  be  held  by  him  as  security,  or  which  shall  actually 
belong  to  another,  upon  demand  therefor  and  payment  of  neces- 
sary expenses  thereof,  shall  issue  to  such  pledgor  or  to  such  actual 
owner  of  such  stock,  a  proxy  to  vote  thereon.  No  member  of 
a  corporation  shall  sell  his  vote  or  issue  a  proxy  to  vote  to  any 
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persons  for  any  sum  of  money  or  any  thing  of  value.  The  books 
and  papers  containing  the  record  of  membership  of  the  corpora- 
tion shall  be  produced  at  any  meeting  of  its  members  upon  the 
request  of  any  member.  If  the  right  to  vote  at  any  such  meeting 
shall  be  challenged,  the  inspectors  of  election,  or  other  persons 
presiding  thereat,  shall  require  such  books,  if  they  can  be  had,  to 
be  produced  as  evidence  of  the  right  of  the  person  challenged  to 
vote  at  such  meeting,  and  all  persons  who  may  appear  from  such 
books  to  be  members  of  the  corporation  may  vote  at  such  meeting 
in  person  or  by  proi^,  subject  to  the  provisions  of  this  chapter. 

§  23a.  Voting  of  stock  by  fiduciaries  who  disagree. 

Where  stock  is  registered  on  the  books  of  a  corporation  in  the 
name  of,  or  has  passed  by  operation  of  law  or  by  virtue  of  any  last 
will  and  testament  to,  two  or  more  fiduciaries,  and  dispute  shall 
arise  among  them  in  respect  to  the  voting  thereon,  the  said  shares 
of  stock  may  be  voted  by  a  majority  of  such  fiduciaries,  and  in 
such  manner  and  for  such  purpose  as  such  majority  shall  author- 
ize and  direct,  and  if  the  number  of  fiduciaries  shaU.  be  even  and 
they  shall  be  equally  divided  upon  the  question  of  voting  such 
stock,  it  shall  be  lawful  for  the  court  having  jurisdiction  of  their 
accounts  upon  petition  filed  by  any  of  such  fiduciaries,  or  by  any 
party  in  interest,  to  direct  the  voting  of  such  stock  in  the  manner 
which  in  the  opinion  of  such  court  will  be  for  the  best  interests 
of  the  parties  beneficially  interested  in  the  stock.  But  the  above 
provisions  of  this  section  shall  not,  after  this  act  takes  effect, 
apply  in  any  case  where  the  instrument  or  order  of  the  court 
appointing  such  fiduciaries  shall  otherwise  direct  the  manner  of 
voting  any  such  stock,  nor  to  any  fiduciaries  appointed  by  court 
prior  to  May  sixth,  nineteen  hundred  and  eighteen,  or  by  last 
will  and  testament  of  a  decedent  whose  death  occurred  prior  to 
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such  date,  nor  to  corporate  stock  at  any  time  transferred  to  or 

held  by  fiduciaries  so  appointed. 

Added  by  L.  1»18,  ch.  472.    In  effect  May  9,  181S. 

Amended  by  L.  1919,  ch.  466,  and  L.  1920,  ch.  596.    In  effect  May  10,  1920. 

§  26.  Proxies. 

Every  member  of  a  corporation,  except  a  religious  corporation, 
entitled  to  vote  at  any  meeting  thereof  may  so  vote  by  proxy. 

'No  officer,  clerk,  teller  or  bookeeper  of  a  corporation  formed 
under  or  subject  to  the  banking  law  shall  act  as  proxy  for  any 
stockholder  at  any  meeting  of  any  such  corporation. 

Every  proxy  must  be  executed  in  writing  by  the  member  him- 
self, or  by  his  duly  authorized  attorney.  No  proxy  hereafter 
made  shall  be  valid  after  the  expiration  of  eleven  months  from 
flie  date  of  its  execution  unless  the  member  executing  it  shall 
have  specified  therein  the  length  of  time  it  is  to  continue  in 
force,  which  shall  be  for  some  limited  period.  Every  proxy  shall 
be  revocable  at  the  pleasure  of  the  person  executing  it;  but  a 
corporation  having  no  capital  stock  may  prescribe  in  its  by-laws 
the  persons  who  may  act  as  proxies  for  members,  and  the  length 
of  time  for  which  proxies  may  be  executed. 

§  27.  Challenges. 

Every  member  of  a  corporation  offering  to  vote  at  any  election 
or  meeting  of  the  corporation  shall,  if  required  by  an  inspector 
of  election  or  other  officer  presiding  at  such  election  or  meeting, 
or  by  any  other  member  present,  take  and  subscribe  the  following 
oath :  "  I  do  solemnly  swear  that  in  voting  at  this  election  I  have 
not,  either  directly,  indirectly  or  impliedly  received  any  promise 
or  any  sum  of  money  or  anything  of  value  to  influence  the  giving 
of  my  vote  or  votes  at  this  meeting  or  as  a  consideration  therefor." 
Any  person  offering  to  vote  as  proxy  for  any  other  person  shall 
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l>reseiit  his  proxy  and,  if  so  rcKiuired,  take  and  &iil)scribe  the  fol- 
lowing oath :  "  I  do  solemnly  swear  that  I  have  not,  either  directJy, 
indirectly  or  impliedly,  given  any  promise  or  any  Sixim  of  money 
or  any  thing  of  value  to  induce  the  giving  of  a  proxy  to  me  to 
vote  at  this  election,  or  received  any  promise  or  any  sum  of  money 
or  any  thing  of  value  to  influence  the  giving  of  my  vote  at  this 
meeting,  or  as  a  consideration  therefor."  The  inspectors  Dr  per- 
sons presiding  at  the  election  may  administer  such  oath,  and  all 
such  oaths  and  proxies  shall  be  filed  in  the  office  of  the  corporation. 

§  28.  Effect  of  failure  to  elect  directors. 

If  the  directors  shall  not  be  elected  on  the  day  designated  in  the 
by-laws,  or  by  law,  the  corporation  shall  not  for  that  reason  be  dia- 
jjolved;  but  every  director  shall  continue  to  hold  his  office  and 
discharge  his  duties  until  his  successor  has  been  elected. 

§  29.  Mode  of  calling  special  election  of  directors. 

If  the  election  has  not  been  held  on  the  day  so  designated,  the 
directors  shall  forthwith  call  a  meeting  of  the  members  of  the  cor- 
poration for  the  purpose  of  electing  directors,  of  which  meeting 
notice  shall  be  given  in  the  same  manner  as  of  the  annual  meeting 
for  the  election  of  directors. 

If  such  meeting  shall  not  be  so  called  within  one  month,  or,  if 
held,  shall  result  in  a  failure  to  elect  directors,  any  member  of 
the  corporation  may  call  a  meeting  for  the  purpose  of  electing 
directors  by  publishing  a  notice  of  the  time  and  place  of  holding 
such  meeting  at  least  once  in  each  week  for  two  successive  weeks 
inmiediately  preceding  the  election,  in  a  newspaper  published  in 
the  county  where  the  election  is  to  be  held  and  in  such  other  man- 
ner as  may  be  prescribed  in  the  by-laws  for  the  publication  of 
notice  of  the  ann,ual  meeting,  and  by  serving  upon  each  member, 
either  personally  or  by  mail,  directed  to  him  at  his  last  known 
post-office  address,  a  copy  of  such  notice  at  least  two  weeks  before 
the  meeting. 

§  30.  Mode  of  conducting  special  election  of  directors. 

Such  meeting  shall  be  held  at  the  office  of  the  corporation,  or  if 
it  has  none,  at  the  place  in  this  state  where  its  principal  business 
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has  been  transacted^  or  if  access  to  such  ofBce  or  place  is  denied  or 
can  ni^t  be  had,  at  some  other  place  in  the  city,  village  or  town 
where  such  ofl&ce  or  place  is  or  was  located. 

At  such  meeting  tlie  members  attending  shall  constitute  a  quo- 
rum. They  may  elect  inspectors  of  election  and  directors  and 
adopt  by-laws  providing  for  future  annual  meetings  and  election 
of  directors,  if  the  corporation  has  no  such  by-laws,  and  transact 
any  other  business  which  may  bq  transacted  at  an  auAual  meeting 
of  the  members  of  the  corporation. 

§  37.  Extension  of  corporate  existence. 

Any  domestic  corporation  at  any  time  before  the  expiration 
thereof,  may  extend  the  term  of  its  existence  bey.ond  the  time 
specified  in  its  original  certificate  of  incorporation,  or  by  law,  or  in 
any  certificate  of  extension  of  corporate  Existence,  by  the  consent 
of  the  stockholders  owning  two-thirds  in  amount  of  its  capital 
stock,  or  if  not  a  stock  corporation,  by  the  consent  of  two-thirds  of 
its  members,  which  consent  shall  be  given  either  in  writing  or  by 
vote  at  a  special  meeting  of  the  stockholders  .called  for  that  purpose, 
upon  the  same  notice  as  that  required  for  the  annual  meetings  of 
the  corporation ;  and  a  certificate  under  the  seal  of  the  corporation 
that  such  consent  was  given  by  the  stockholders  in  writing,  or  that 
it  was  given  by  a  vote  at  a  meeting  as  aforesaid,  shall  be  sub- 
scribed and  acknowledged  by  the  president  or  a  vice-president, 
and  by  the  secretary  or  an  assistant  secretary  of  the  corporation, 
and  if  a  corporation  formed  under  or  subject  to  the  banking 
law  shall  be  fiJed  in  the  office  of  the  superintendent  of  banks, 
if  an  insurance  corporation,  in  the  office  of  the  superintendent 
of  insurance,  and  otherwise  in  the  office  of  the  secretary  of 
state,  and  shall  by  such  officer  be  duly  indexed  in  a  book  pro- 
vided therefor,  and  a  certified  copy  of  such  certificate,  with  a 
certificate  of  such  officer  of  such  filing,  or  a  duplicate  original 
of  such  certificate,  shall  be  filed  and  recorded  and  indexed  in 
the  office  of  the  clerk  of  the  coimty  wherein  the  corporation 
has  its  principal  place  of  business,  and  shall  be  noted  in  the 
margin  of  the  record  of  the  original  certificates  of  such  corporation, 
if  any,  in  such  offices,  and  thereafter  the  term  of  the  existence  of 
such  corporation  shall  be  extended  as  designated  in  such  certificate. 
29 
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The  certificate  of  incorporation  of  any  corporation  whose  dura- 
tion is  limited  by  such  certificate  or  by  law,  may  require  that  the 
consent  of  the  stockholdertj  owning  a  greater  i>ercentage  than  two- 
thirds  of  the  stock,  if  a  stock  corporation,  or  of  more  than  two- 
thirds  of  the  members,  if  a  non-stoci  corporation,  shall  be  requisite 
to  effect  an  extension  of  corporate  existence  as  authorized  by  this 
section. 

Amended  by  L.  1913,  ch.  306  and  L.  1921,  ch.  131. 

§  38.  Bevival.of  corporate  ezistenoe. 

If  the  term  of  existence  of  any  domestic  corporation  shall  have 
expired  and  it  shall  be  made  satisfactorily  to  appear  to  the  supreme 
court  that  such  corporation  was  legally  organized  pursuant  to  any 
law  of  this  state,  and  that  it  shall  have  issued  its  bonds  payable  at  a 
date  beyond  the  date  fixed  in  it«  charter  or  certificate  of  incorpora- 
tion for  the  expiration  of  its  corporate  existence,  and  such  bonds 
shall  be  unmatured  and  unpaid,  or,  if  a  bank,  incorporated  under 
a  general  law  of  this  state,  that  Shallhave  issued  any  other  obliga- 
tions or  shall  have  incurred  any  other  indebtedness  which  at  the 
date  of  the  application  shall  be  unsatisfied  or  unpaid,  the  supreme 
court  may,  upon  the  application  of  any  person  interested  and 
upon  such  notice  to  such  other  parties  as  the  court  may  require, 
by  order,  authorize  the  filing  of  a  certificate  reviving  the  existence 
of  such  corporation,  upon  such  conditions  and  with  such  limita- 
tions as  such  order  shall  specify,  and  extending  such  corporate 
existence  for  a  term  not  exceeding  the  term  for  which  it  was 
originally  incorporated.  Upon  filing  such  certificate  in  the  same 
manner  as  certificates  of  extension  of  corporate  existence  duly 
issued  before  the  expiration  of  the  existence  of  a  domestic  cor- 
poration are  authorized  by  law  to  be  filed,  such  corporate  exist- 
ence shall  be  revived  and  extended  in  pursuance  of  the  terms  of 
such  order,  but  such  revival  and  extension  shall  not  affect  any 
litigation  commenced  after  such  expiration  and  pending  at  the 
time  of  such  revival. 

Amended  by  L.  1911,  cb.  63,  and  L.  1921,  ch.  131. 

§  39.  Approval  of  certiflcates  of  extension  or  revival;  when 
required. 

In  the  c>ase  of  a  corporation  formed  under  or  subject  to  the  bank- 
ing law,  no  certificate  of  extension  or  revival  shall  be  filed  or  re- 
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corded  unless  it  shall  have  indorsed  thereon  the  written  approval 
of  the  superintendent  of  hanks ;  or,  if  an  insurance  corporation, 
unless  it  shall  have  indorsed  thereon  the  written  approval  of  the 
superintendent  of  insurance ;  and,  if  a  turnpike  or  bridge  corpora- 
tion, it  shall  not  be  filed  unless  it  shall  have  i*ndorsed  thereon  or 
annexed  thereto  a  certified  copy  of  a  resolution  of  the  board  of 
supervisors  of  each  county  in  which  such  turnpike  or  bridge  is 
located,  approving  of  and  authorizing  such  extension. 

§  60.  Petition  by  o<Hrporation  to  change  name. 

A  petition  to  assume  another  corporate  name  may  be  made  by  a 
domestic  corporation,  other  than  a  corporation  organized  under 
the  business  corporations  law,  the  transportation  corporations 
law  or  the  membership  corporations  law,  or  organized  under  any 
law  repealed  by  either  of  these  laws,  whether  incorporated  by  a 
general  or  special  law,  to  the  supreme  court  at  a  special  term 
thereof,  held  in  the  judicial  district  in  which  its  principal  business 
oflSce  shall  be  situated,  or,  if  it  be  other  than  a  stock  corporation, 
at  a  special  term  held  in  the  judicial  district  in  which  its  certifi- 
cate of  incorporation  is  filed  or  recorded,  or  in  which  its  principal 
property  is  situated,  or  in  which  its  principal  operations  are  or 
theretofore  have  been  conducted.  If  it  be  a  banking,  insurance 
or  railroad  corporation,  the  petition  must  be  authorized  by  a  reso- 
lution of  the  directors  of  the  corporation,  and  approved  if  a  bank- 
ing corporation,  by  the  superintendent  of  banks;  if  an  insurance, 
corporation  by  the  superintendent  of  insurance,  and  if  a  railroad 
corporation,  by  the  public  service  commission.  The  petition 
to  change  the  name  of  any  other  corporation  must  have  annexed 
thereto  a  certificate  of  the  secretary  of  state,  that  the  name  which 
such  corporation  proposes  to  assume  is  not  the  name  of  any  other 
corporation  appearing  on  his  index  of  corporations  as  authorized 
to  do  business  under  the  laws  of  the  state  of  New  York,  or  a 
name  which  he  deems  so  nearly  resembling  it,  as  to  be  calculated 
to  deceive. 

Amended  by  clmp.  296  of  1910,  and  L.  1917,  chap.  177.  In  effect  Sept.  1, 
1917. 

§  61.  Contents  of  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and 
verified  in  like  manner  as  a  pleading  in  a  court  of  record,  and 
must  specify  the  grounds  of  the  application,  its  present  name,  and 
the  name  it  proposes  to  assume,  which  must  not  be  the  name  of 
any  other  corporation,  or  a  name  so  nearly  resembling  it  as  to  be 
calculated  to  deceive;  and  if  it  he  a  railroad  corporation,  a  corpo- 
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ration  having  banking  powers  or  the  power  to  make  loans  upon 
pledges  or  deposits,  or  to  make  insurances,  that  the  petition  has 
been  duly  a,uthorized  by  a  resolution  of  the  directors  of  the  corpo- 
ration and  approved  by  the  proper  oflScer. 

§  62.  Notice  of  presentation  of  petition. 

If  the  petition  be  made  by  a  corporation  located  elsewhere  than 
in  the  city  and  county  of  New  York,  notice  of  the  presentation 
thereof  shall  be  published  once  in  each  week  for  three  successive 
weeks  in  a  newspaper  of  every  county  in  which  such  corporation 
shall  have  a  business  oflSce,  or  if  it  has  no  business  oflSce,  of  the 
county  in  which  its  principal  corporate  property  is  situated,  or  in 
which  its  operations  are  or  theretofore  have  been  principally  con- 
ducted, which  newspaper,  if  it  be  a  banking  corporation,  shall  be 
designated  by  the  superintendent  of  banks,  if  an  insurance  corpora- 
tion, by  the  superintendent  of  insurance,  or  of  a  railroad  cor- 
posation,  by  the  public  service  commission.  In  the  city  and 
county  of  New  York  such  notice  shall  be  published  once  in  each 
week  for  three  successive  weeks  in  two  daily  newspapers  published 
in  such  county.  If  the  petition  being  made  by  a  domestic  corpora- 
tion organized  under  or  Sjubject  to  the  religious  or  membership 
corporations  law  the  court  may  dispense  with  the  publication  of 
the  notice  of  the  presentation  of  such  petition  or  require  notice 
of  such  presentation  to  be  given  to  such  person-  and  in  such  man- 
ner as  the  court  thinks  proper. 

A  copy  of  the  petition  and  notice  of  motion  shall  be  filed  with 
ihe  secretary  of  state,  and  the  proposed  name  shall  thereupon  be 
reserved  for  said  corporation  until  three  weeks  after  the  date  of 
such  motion,  and  .until  three  weeks  after  the  date  of  any  adjourn- 
ment of  such  motion  if  notice  of  such  adjournment  shall  be  filed 
with  the  secretary  of  state,  and  no  certificate  of  incorporation  of 
a  proposed  corporation,  having  the  same  name  as  the  name  pro- 
posed in  such  petition,  or  a  name  so  nearly  resembling  it  as  to  bo 
calculated  to  deceive,  shall  be  filed  in  any  ofiice  for  the  purpose  of 
effecting  its  incorporation,  and  no  corporation  formed  without  the 
state  of  New  York  having  the  same  name  or  a  name  so  nearly 
resembling  it  as  to  be  calculated  to  deceive  shall  be  given  author- 
ity to  do  business  \n  this  state. 

Amended  li>  chap.  2Ua  of  1910. 
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§  63   Order  authorizing  clwige. 

If  the  court  tx>  which  the  petition  is  presented  is  satisfied  thereby, 
or  by  the  affidavit  and  certificate  presented  therewith,  that  the  peti- 
tion is  true,  and  that  there  is  no  reasonable  objection  to  the  change 
of  name  proposed  and  that  the  petition  has  been  duly  authorized 
and  that  notice  of  the  presentaticm  of  the  petition,  if  required  by 
law,  haa  been  made,  the  court  shall  n^ake  an  order  authoriajing  the 
petitioner  to  assume  the  name  proposed  on  a  day  (specified  therein, 
uot  less  than  thirty  days  after  the  entry  of  the  order.  The  order 
<jhall  be  directed  to  be  entered  and  the  papers  on  which  it  was 
panted  to  be  filad  within  ten  days  thereafter  in  the  office  of  the 
clerk  of  the  county  in  which  its  certificate  of  incorporation,  if  any, 
shall  be  filed,  or  if  there  be  none  filed,  in  which  its  principal  office 
shall  be  located,  or  if  it  has  no  business  office  ii\  the  county  in  which 
it9  principal  property  is  situated,  or  in  which  its  operationa  are  or 
theretofore  have  been  piincipally  conducted,  or  in  the  office  of  the 
clerk  of  the  county  in  which  the  special  term  granting  the  order  is 
held;  and  that  a  certified  copy  of  such  order  shall,  within  ten 
days  after  the  entry  thereof,  be  filed  in  the  office  of  the  secretary 
of  state;  and  also,  if  it  ba  a  banking  corporation,  in  the  office  of 
the  superintendent  of  banks,  or  if  it  be  an  insurance  corporation, 
in  the  office  of  the  superintendent  of  insurance,  or  if  it  be  a  rail- 
road corporation,  in  the  offices  of  the  public  service  conmiissions. 
Such  order  shall  also  direct  the  publication,  within  ten  days  after 
the  entry  thereof  of  a  copy  thereof,  in  a  designated  newspaper,  in 
the  county  in  which  the  order  is  directed  to  be  entered,  once  in 
each  week  for  four  successive  weeks.  The  court  may  dispense 
with  the  publication  of  a  copy  of  such  order  and  require  notice 
to  be  given  to  such  persons  and  in  such  manner  as  it  thinks  proper 
if  the  petition  be  made  by  a  domestic  corporation  organized  under 
or  subject  to  the  religious  or  membership  corporations  law. 
Amended  by  chap.  296  of  1910. 

§  64.  When  change  to  take  effect. 

If  the  order  shall  be  fully,  complied  with,  and  within  forty  days 
after  the  making  of  the  order,  an  affidavit  of  the  publication  tiiereof 
ehall  be  filed  and  recorded  in  the  office  in  which  the  order  is  en- 
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tered,  and  filed  in  each  office  in  which  certified  copies  thereof  are 
required  to  be  filed,  if  any,  the  petitioner  shall,  on  and  after  the 
day  specified  for  that  purpose  in  the  order,  be  known  by  the  name 
which  is  hereby  authorized  ta  be  asfliumed,  and  by  no  other  name. 
No  proceedings  had  prior  to  April  fourth,  eighteen  hundred  and 
ninety-four,  under  sections  two  thousand  four  hundred  and  fbur- 
teen  and  tw<J  thousand  four  hundred  and  fifteen  of  the  code  of  civil 
procedure  for  the  change  of  the  name  of  a  corporation,  shall  be 
invalid  by  reason  of  the  non-filing  of  an  affidavit  of  the  publication 
of  the  order  changing  such  name  within  twenty  days  from  the  date 
thereof. 

And  no  proceedings  heretofore  had  under  the  provisions  of 
article  three,  chapter  twenty-three,  consolidated  laws,  for  the 
change  of  the  name  of  a  corporation,  shall  be  invalid  by  reason  of 
the  non-filing  and  recording  of  such  affidavit  of  the  publication  of 
the  order  changing  such  name  within  forty  days  from  the  making 
of  such  order. 

Amended  by  L.  1913,  ch.  721  and  L.  1921,  ch.  131. 

§  65.  Substitntion  of  new  name  in  pending  action  or  proceeding. 

An  action  or  special  proceeding,  civil  or  criminal,  commenced  by 
or  against  a  corporation  whose  name  is  so  changed  shall  not  abate, 
nor  shall  any  relief,  recovery  or  other  proceeding  therein  be  pre- 
vented, impeded  or  impaired  in  consequence  of  such  change  of 
nama  The  plaintiflf  in  the  action  or  the  party  instituting  the 
special  proceeding,  or  the  people,  as  the  case  requires,  may  at  any 
time,  obtain  an  order  amending  any  of  the  papers  or  proceedings 
therein,  by  the  sub^itution  of  the  new  name,  without  costs  and 
without  prejudice  to  the  action  or  proceeding. 

§  90.  Action  against  officers  of  corporation  for  misconduct. 

An  action  may  be  maintained  against  one  or  more  trustees, 
directors,  managers,  or  other  officers  of  a  corporation,  to  procure 
a  judgment  for  the  following  purposes,  or  so  much  thereof  as  the 
case  requires : 

1.  Compelling  the  defendants  to  account  for  their  official  con- 
duct, including  any  neglect  of  or  failure  to  perform  their  duties, 
in  the  management  and  disposition  of  the  funds  and  property, 
committed  to  their  charge. 
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2.  Compelling  them  to  pay  to  the  corporation,  which  they  rep- 
resent, or  to  its  creditors,  any  money,  and  the  value  of  any  prop- 
erty, which  they  have  acquired  to  themselves,  or  transferred  to 
others,  or  lost,  or  wasted^  by  i^r  through  any  neglect  of  or  failure 
to  perform  or  by  other  violation  of  their  duties. 

3.  Suspending  a  defendant  from  exercising  his  ofiBce,  where  it 
appears  that  he  has  abused  his  trust 

4.  Removing  a?  defendant  from  his  oflSce,  upon  proof  or  con- 
viction of  misconduct,  and  directing  a  new  election  to  be  held  by 
the  body  or  board  duly  authorized  to  hold  the  same,  in  order  to 
supply  the  vacancy  created  by  the  removal ;  or,  where  there  is  no 
such  body  or  board,  or  where  all  the  members  thereof  are  removed, 
directing  the  removal  to  be  reported  to  the  governor,  who  may, 
with  the  advice  and  consent  of  the  senate,  fill  the  vacancies. 

6.  Setting  aside  an  alienation  of  property,  made  by  one  or 
more  trustees,  directors,  managers  or  other  officers  of  a  corporation, 
contrary  to  a  provision  of  law,  or  for  a  purpose  foreign  to  the 
lawful  'business  and  objects  of  the  corporation,  where  the  alienee 
knew  the  purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  ^n  alienation,  where  it  is 
threatened,  or  where  there  is  good  reason  to  apprehend  that  it  will 
be  made. 

7.  The  court  must,  >upon  the  application  of  either  party,  make 
an  order  directing  the  trial  by  a  jury  of  the  issue  of  neglect  or 
failure  of  defendants  to  perform  their  duties;  and  for  that  pur- 
pose the  questions  to  be  tried  must  be  prepared  and  settled  as  pre- 
scribed in  section  nine  hundred  and  seventy  of  the  code  of  civil 
procedure. 

As  to  any  litigation  pending  prior  to  September  one,  nineteen 
hundred  and  seven,  the  provisions  of  this  section  as  they  existed 
prior  to  that  date  shall  apply. 

§  91.  Who  may  bring  such  an  action. 

An  action  may  be  broiught,  as  prescribed'  in  the  last  section,  by 
the  attorney-general  in  behalf  of  the  people  of  the  state,  or,  except 
where  the  action  is  brought  for  the  purpose  specified  in  subdivision 
third  or  fourth  of  that  section,  by  a  creditor  of  the  corporation,  or 
by  a  trustee,  director,  manager,  cw  other  officer  of  the  corporation, 
having  a  general  superintendence  of  its  concerns. 
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§  91a.  Actions  against  officers  by  corporation,  or  receiver  or  tmstee. 

The  supreme  court  shall  also  have  and  exercise  jurisdic- 
tion in  equity,  at  the  suit  of  a  corporation,  or  of  a  receiver,  or 
trustee  in  banki^uptcy  thereof,  to  compel  one  or  more  trustees, 
directors,  managers  or  other  officers  of  the  corporation  to  account 
for  injury  to  or  losses  of  the  funds,  assets  or  property  of  the  cor- 
poration, caused  by  or  through  any  neglect  or  failure  of  the  de- 
fendants to  perform,  or  for  violation  of,  their  duties.  The  court 
must,  upon  the  application  of  either  party,  make  an  order  direct- 
ing the  trial  by  jury  of  the  isSiUe  of  negligence,  and  for  that  pur- 
pose the  questions  to  be  tried  must  be  prepared  and  settled  as 
prescribed  in  section  nine  hundred  and  seventy  of  the  code  of 
civil  procedure. 

Added  by  L.  1^13,  chap.  633. 

§  92.  Visitatorial  power  over  corporation  not  affected  by  this  article. 

This  article  does  not  divest  or  impair  any  visitatorial  power  over 
a  corporation,  which  is  vested  by  statute  in  a  corporate  body,  or  a 
public  officer. 

STOCK  COBPOKATIOH  LAW. 

§  16.  Voluntary  sal^  of  franchise  and  property. 

A  stock  corporation,  except  a  railroad  corporation  and  except 
as  otherwise  provided  by  law,  with  the  consent  of  two-thirds  of  its 
stock,  may  sell  and  convey  its  property,  rights,  privil^es  and  fran- 
chises, or  any  interest  therein  or  any  part  thereof  to  a  domestic 
corporation,  engaged  in  a  business  of  the  same  general  character, 
or  which  might  be  included  in  the  certificate  of  incorporation  of 
a  corporation  organizing  under  any  general  law  of  this  state  for  a 
business  of  the  same  general  character,  and  a  domestic  corporation 
the  principal  business  of  which  is  carried  on  in,  and  the  principal 
tangible  property  of  which  is  located  within  a  foreign  state,  may 
with  the  consent  of  the  holders  of  two-thirds  of  its  capital  stock, 
sell  and  convey  its  property  situate  without  the  state  of  New  York, 
not  including  its  franchises,  to  a  foreign  corporation,  and 
such  sale  and  conveyance  shall,  in  case  of  a  sale  to  a  domestic  cor^ 
poration,  vest  the  rights,  property  ^d  frandhises  thereby  transr 
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ferred,  and  in  case  of  a  sale  to  a  foreign  corporation  the  property 
sold,  in  the  corporation  to  which  they  are  conveyed  for  the  term  of 
its  corporate  existence,  subject  to  the  provisions  and  restrictions 
applicable  to  the  corporation  conveying  them.  Before  such  sale 
or  conveyance  shall  be  made  such  consent  shall  be  obtained  at  a 
meeting  of  the  stockholders  called  upon  like  notice  as  that  required 
for  an  annual  meeting. 
AmVL  by  L.  1020,  ch.  396.    In  effect  May  8,  1920. 

§  17.  Bights  of  non-consenting  stockholders  on  volnntary  sale  of 
f ranchiie  and  property. 

If  any  stockholder  not  voting  in  favor  of  such  proposed  sale  or 
conveyance  shall  at  such  meeting,  or  vnthin  twenty  days  thereafter, 
object  to  such  sale,  and  demand  payment  for  his  stock,  he  may, 
within  sixty  days  after  such  meeting,  apply  to  the  supreme  court 
at  any  special  term  thereof  held  in  the  district  in  which  tiie 
ijrincipal  place  of  business  of  such  corporation  is  situated,  upon 
eight  days'  notice  to  the  corporation,  for  the  appointment  of  three 
persons  to  appraise  the  value  of  such  stock,  and  the  court  shall 
appoint  three  of  such  appraisers,  and  designate  the  time  and  place 
of  their  proceedings  as  shall  be  deemed  itroper,  and  also  direct 
the  manner  in  which  payment  for  such  stock  shall  be  made  to 
such  stockholders.  The  court  may  fill  any  vacancy  in  the  board 
of  appraisers  occurring  by  refusal  or  neglect  to  serve  or  otherwise. 
The  appraisers  shall  meet  at  the  time  and  place  designated,  and 
they  or  any  two  of  them,  after  being  duly  sworn  honestly  and 
faithfully  to  discharge  their  duties,  shall  estimate  and  certify  the 
value  of  such  stock  at  the  time  of  such  dissent,  and  deliver  one 
copy  to  such  corporation,  and  another  to  such  stockholder,  if 
demanded;  the  charges  and  expenses  of  the  appraisers  shall  be 
paid  by  the  corporaticm.  When  the  corporation  shall  have  paid 
the  amooxit  of  such  appraisal,  as  directed  by  the  court,  such  stock- 
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holders  shall  cease  to  have  any  interest  in  such  stock  and  in  the 
corporate  property  of  such  corporation  and  such  stock  may  he 
held  or  disposed  of  by  such  corporation. 

§  18.  Alterations  or  extension  of  bnsiness. 

Any  stock  corporation  heretofore  or  hereafter  or^^anized  under 
any  general  or  special  law  of  this  state  may  alter  its  certificate  of 
incorporation  so  as  to  include  therein  any  purpDses,  powers  or 
provisions  which  at  the  time  of  such  alteration  may  apply  to  cor- 
porations engaged  in  a  business  of  the  same  general  character,  or 
which  might  be  included  in  the  certificate  of  incorporation  of  a 
corporation  organized  under  any  general  law  of  this  state  for  a 
business  of  the  same  general  character,  by  filing  in  the  manner 
provided  for  the  original  certificate  of  incorporation  an  amended 
certificate,  executed  by  the  president  and  secretary,  stating  the 
alteration  projjosed,  and  that  the  same  has  been  duly  authorized 
by  a  vote  of  a  majority  of  the  directors  and  also  by  a  vote  of  stock- 
holders representing  at  least  three-fifths  of  the  capital  stock,  at 
a  meeting  of  the  stockholders  called  for  the  purpose  in  the  man- 
ner provided  in  section  sixty-three  of  this  chapter,  and  a  copy 
of  the  proceedings  of  such  meeting,  verified  by  the  aflSdavit  of  one 
of  the  directors  present  thereat,  shall  be  filed  with  such  amended 
certificate. 

§  25.  Birectors. 

The  directors  of  every  stock  corporation  shall  be  chosen  at  the 
time  and  place  fixed  by  the  by-laws  of  the  corporation  by  a  plural- 
ity of  the  votes  at  such  election.  Each  director  shall  be  a  stock- 
holder unless  otherwise  provided  in  the  certificate,  or  in  a  by-law 
adopted  by  a  stockholders'  meeting.     Vacancies  in  the  board  of 
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directors  shall  be  filled  in  the  maimer  prescribed  in  the  by-laws. 
2f  otice  of  the  time  and  place  of  holding  any  election  of  directors 
shall  be  either  published  at  least  onoe  in  each  week  for  two  suc- 
cessive weeks  immediately  preceding  such  election,  in  a  news- 
paper published  in  the  county  where  such  election  is  to  be  held,  or 
.  delivered  personally  or  mailed,  not  less  than  ten  nor  more  than 
twenty  days  before  the  election,  to  each  person  who  appears  on  the 
books  of  the  corporation  as  a  stockholder;  if  mailed,  it  shall  be 
directed  to  a  stockholder  at  his  address  as  it  appears  on  such  books. 
The  by-laws  may  require  such  notice  to  be  published  and  also 
mailed  or  delivered  as  above  provided.  In  the  case  of  a  domestic 
stock  life  insurance  corporation  no  such  election  shall  be  valid  un- 
less a  copy  of  such  notice  shall  have  been  filed  in  the  office  of  the 
superint^ident  of  insurance  at  least  ten  days  before  the  day  of 
such  election  in  addition  to  the  publication  service  thereof,  or 
both,  required.  Whenever  any  of  the  directors  of  a  domestic 
stock  life  insurance  corporation  shall  have  resigned  and  suc- 
cessors shall  have  been  chosen  {^rsuant  to  the  provisions  of  the 
by-laws  of  the  corporation,  such  successors  diall  not  take  offce* 
nor  exercise  the  duties  thereof  until  ten  days  after  written  notice 
of  their  election  shall  have  been  filed  in  the  office  of  the  super- 
intendent of  insurance.  Policyholders  of  an  insrurance  corpora- 
tion shall  be  eligible  to  election  as  directors,  whether  or  not 
they  be  stockholders.  At  least  one-fourth  in  number  of  the 
directors  of  every  stock  corporation  shall  be  elected  annually. 
Amended  by  chap.  267  of  1^18.    In  ^ect  Apr.  18,  1018. 

§  26.  Change  of  number  of  directors. 

The  number  of  directors  of  any  stock  corporation  may  be 
increased  or  reduced,  but  not  below  the  minimum  number  pre- 

*  So  in  original. 
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scribed  by  law,  when  the  stockholders  owning  a  majority  of  the 
stock  of  the  corporation  shall  so  determine,  at  a  meeting  to  be  held 
at  the  nsual  place  of  meeting  of  the  directors,  on  two  weeks'  notice 
in  writing  to  each  stockholder  of  record.  Such  notice  shall  be 
served  personally  or  by  mail,  directed  to  each  stockholder  at  his 
last  known  postroffice  address.  Proof  of  the  service  of  such  notice 
shall  be  filed  in  the  office  of  the  corporation  at  or  before  the  time 
of  such  meeting.  The  proceedings  of  such  meeting  shall  be 
entered  in-  the  minutes  of  the  corporation  and  a  transcript  thereof 
verified  by  the  president  and  secretary  of  the  meeting  shall  be  filed 
in  the  offices  where  the  original  certificates  of  incorporation  were 
filed.  Such  increase  or  reduction  may  also  be  effected  by  unani- 
mous consent  without  a  meeting,  in  which  case  there  shall  be  filed 
in  the  offices  herein  specified  the  unanimous  consent  of  the  stock- 
holders in  writing,  signed  by  them,  or  their  d,uly  authorized 
proxies,  but  no  such  consent  shall  be  valid  unless  there  is  annexed 
thereto  an  affidavit  of  the  custodian  of  the  stock  book  of  such  cor- 
poration stating  that  the  persons  who  have  signed  such  consent, 
either  in  person  or  by  proxy,  are  the  holders  of  record  of  the 
entire  capital  stock  of  said  corporation  issued  and  outstanding. 
If  a  corporation  formed  imder  or  subject  to  the  banking  law,  the 
consenrt  of  the  Siuperintendent  of  banks,  and  if  an  insurance  cor- 
poration, the  consent  of  the  superintendent  of  insurance,  shall  be 
first  obtained  to  such  increase  or  reduction  of  the  number  of 
directors.  This  section  shall  apply  to  any  stock  corporation 
whether  organized  under  a  general  or  special  law,  and  the  num- 
ber of  directors  may  be  increased  as  hereby  provided'  notwithstand- 
ing the  maximum  number  of  directors  now  prescribed  by  law.  If 
the  number  of  directors  be  increased,  the  additional  directors 
a<uthorized  by  such  increase  shall  be  elected  by  the  votes  of  a 
majority  of  tiie  directors  in  office  at  the  time  of  the  increasa  If 
the  original  or  an  amended  certificate  of  incorporation  of  the 
corporation  shall  provide  that  the  directors  shall  be  divided  into 
two  or  more  classes,  whose  terms  of  office  shall  respectively  expire 
at  different  times,  the  additional  directors  shall  be  divided  among 
such  classes  as  nearly  as  practicable  in  proportion  to  the  respective 
numbers  of  directors  constituting  each  class  prior  to  such  increasa 

Amended  by  L.  1009,  chap.  4^1. 
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§  27.  When  acts  of  directors  void. 

When  the  directors  of  any  corporation  for  the  first  year  of  its 
corporate  existence  shall  hold  over  and  continue  to  be  directors 
after  the  first  year,  because  of  their  neglect  or  refusal  to  adopt  the 
by-laws  required  to  enable  the  stockholders  to  hold  the  annual 
election  for  directors,  all  their  acts  and  proceedings  while  so  hold- 
ing over,  done  for  and  in  the  name  of  the  corporation,  designed  to 
charge  upon  it  any  liability  or  obligation  for  the  services  of  any 
such  director,  or  any  officer,  or  attorney  or  counsel  appointed  by 
them,  and  every  such  liability  or  obligation  shall  be  held  to  be 
fraudjulent  and  void. 

§  28.  Liability  of  directors  for  making  unauthorized  dividends. 

The  directors  of  a  stock  corporation  shall  not  make  dividends, 
except  from  the  sui^lus  profits  arising  from  the  business  of  such 
corporation,  nor  divide,  withdraw  or  in  any  way  pay  to  the  stock- 
holders or  any  of  them,  any  part  of  the  capital  of  such  corporation, 
or  reduce  its  capital  stock,  except  as  authorized  by  law.  In  case 
of  any  violation  of  the  provisions  of  this  section,  the  directors 
under  whose  administration  the  same  may  have  happened,  except 
those  who  may  have  caused  their  dissent  therefrom  to  be  entered 
at  large  upon  the  minutes  of  fliuch  directors  at  the  time,  or  were 
not  present  when  the  same  happened,  shall  jointly  and  severally 
be  liable  to  such  corporation  and  to  the  creditors  thereof  to  the 
full  amount  of  any  loss  sustained  by  such  corporation  or  its 
creditors  respectively  by  reason  of  such  withdrawal,  division  or 
reduction.  But  this  section  shall  not  prevent  a  division  and  dis- 
tribution of  the  assets  of  any  such  corporation  remaining  after  the 
payment  of  all  its  debts  and  liabilities  upon  the  dissolution  of  such 
corporation  or  the  expiration  of  its  charter;  nor  shall  it  prevent 
a  corporation  from  accepting  shares  of  its  capital  stock  in  complete 
or  partial  settlement  of  a  debt  owing  to  the  corporation,  which  by 
the  board  of  directors  shall  be  deemed  to  be  bad  or  doubtful. 

§  30.  Officers. 

The  directors  of  a  stock  corporation  may  appoint  from  their 
number  a  president,  and  may  appoint  a  secretary,  treasurer,  and 
other  officers,  agents  and  employees,  who  shall  respectively  have 
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such  powers  and  perform  such  duties  in  the  management  of  the 
property  and  affairs  of  the  corporation,  subject  to  the  control  of 
the  directors,  as  may  be  prescribed  by  them  or  in  the  by-laws. 
The  directors  may  require  any  such  officer,  agent  or  employee  to 
give  security  for  the  faithful  performance  of  his  duties,  and  may 
remove  him  at  pleasure.  The  policyholders  of  an  insurance  cor- 
poration shall  be  eligible  to  election  or  appointment  as  its  officers. 

§  31.  Inspectors  and  their  oath. 

The  inspectors  of  election  of  every  stock  corporation  shall  be 
appointed  in  the  manner  prescribed  in  the  by-laws,  but  the  inspec- 
tors of  the  first  election  of  directors  and  of  all  previous  meetings 
of  the  stockholders  shall  be  appointed  by  the  board  of  directors 
named  in  the  certificate  of  incorporation.  No  director  or  officer 
of  a  moneyed  corporation  shall  be  eligible  to  election  or  appoint- 
ment as  inspector.  Each  inspector  shall  be  entitled  to  a  reason- 
able compensation  for  his  services,  to  be  paid  by  the  corporation, 
and  if  any  inspector  shall  refuse  to  serve,  or  neglect  to  attend  at 
the  election,  or  his  office  beoome  vacant,  the  meeting  may  appoint 
an  inspector  in  his  place  unless  the  by-laws  otherwise  provide. 
The  inspectors  appointed  to  act  at  any  meeting  of  the  stockholders 
shall,  before  entering  upon  the  discharge  of  their  duties,  be  sworn 
to  faithfully  execute  the  duties  of  inspector  at  8(ueh  meeting  with 
strict  impartiality,  and  according  to  the  best  of  their  ability,  and 
the  oath  so  taken  shall  be  subscribed  by  them,  and  immediately 
filed  in  the  office  of  the  derk  of  the  county  in  which  such  election 
or  meeting  shall  be  held,  with  a  certificate  of  the  result  of  the  vote 
taken  thereat 

§  35.  Liability  of  officers  for  false  certificates,  reports  or  public 
notices. 

If  any  certificate  or  report  made  or  public  notice  given  by  the 
officers  or  directors  of  a  stock  corporation  shall  be  false  in  any 
material  representation,  the  officers  and  directors  signing  the  same 
shall  jointly  and  severally  be  personally  liable  to  any  person  who 
has  become  a  creditor  or  stockholder  of  the  corporation  upon  the 
faith  of  any  such  certificate,  report,  notice  or  any  material  repre- 
sentation therein  to  the  amount  of  the  debt  contracted  upon  the 
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faith  thereof  if  not  paid  when  due,  or  the  damage  sustained  by 
any  purchaser  of  or  subscriber  to  its  stock  upon  the  faith  thereof. 
The  lial>ility  imposed  by  this  section  shall  exist  in  all  cases  where 
the  contents  of  any  such  certificate,  report  or  notice  or  of  any 
material  representation  therein  shall  have  been  communicated 
either  directly  or  indirectly  to  the  person  so  becoming  a  creditor 
or  stockholder  and  he  became  such  creditor  or  stockholder  upon 
the  faith  thereof.  No  action  can  be  maintained  for  a  cause  of 
action  created  by  this  section  unless  brought  within  two  years  from 
the  time  the  certificate,  report  or  public  notice  shall  have  been 
made  or  given  by  the  officers  or  directors  of  such  corporation. 

§  iO.  lune  and  transfers  of  stock. 

The  stock  of  every  stock  corporation  shall  be  represented  by 
certifleates  prepared  by  the  directors  and  signed  by  the  president 
or  vice-president  and  secretary  or  treaa^urer  and  sealed  with  the 
seal  of  the  corporation,  and  diall  be  transferable  in  the  manner 
prescribed  in  this  chapter  and  in  the  by-laws.  No  share  ^all  be 
transferable  until  all  previous  calls  thereon  shall  have  been  fully 
paid  in. 

§  61.  Transfers  of  stock  by  stockholder  indebted  to  corporation. 

If  a  stockholder  shall  be  indebted  to  the  corporation,  the  direc- 
tors may  refuse  to  consent  to  a  transfer  of  his  stock  until  such 
indebtedness  is  paid,  provided  a  copy  of  this  section  is  written  or 
printed  upon  the  certificate  of  stock. 

§  62.  Increase  or  reduction  of  capital  stock. 

Any  domestic  corporation  may  increase  or  reduce  its  capital 
stock  in  the  manner  herein  provided,  but  not  above  the  maximum 
or  below  the  minimum,  if  any,  prescribed  by  general  law  governing 
corporations  formed  for  similar  purposes.  If  increased,  the 
holders  of  the  additional  stock  issued  shall  be  subject  to  the  same 
liabilities  with  respect  thereto  as  are  provided  by  law  in  relation 
to  the  original  capital;  if  reduced,  the  amount  of  its  debts  and 
liabilities  shall  not  exceed  the  amount  of  its  reduced  capital, 
unless  an  insurance  corporation,  in  which  case  the  amount  of  its 
debts  and  liabilities  shall  not  exceed  the  amount  of  its  reduced 
capital  and  other  assets.     The  owner  of  any  stock  shall  not  be 


Digitized  by 


Google 


472  Geneuai.  Statj  tes.  §§  f58,  B4. 

reheved  from  any  liability  existing  prior  to  the  reduction  of  the 
capital  stock  of  any  stock  corporation.  If  a  banking  corporation, 
whether  the  capital  be  increased  or  reduced,  its  assets  shall  at 
least  be  equal  to  its  debts  and  liabilities  and  the  capital  stock,  as 
increased  or  reduced.  A  domestic  railroad  corporation  may  in- 
crease or  reduce  its  capital  stock  in  the  manner  herein  provided, 
notwithstanding  any  provision  contained  herein,  or  in  any  general 
or  special  law  fixing  or  limiting  the  amount  of  capital  stock  which 
may  be  issued  by  it. 

§  63.  Notice  of  meeting  to  increase  or  reduce  capital  stock. 

Every  such  increase  or  reduction  must  be  authorized  either  by 
the  unanimous  consent  of  the  stockholders,  expressed  in  writing 
and  filed  in  the  office  of  the  secretary  of  state  and  in  the  office  of 
the  clerk  of  the  county  in  which  the  principal  business  office  of 
the  corporation  is  located,  or  by  a  vote  of  the  stockholders  owning 
at  least  a  majority  of  the  stock  of  the  corporation,  taken  at  a 
meeting  of  the  stockholders  specially  called  for  that  purpose  in  the 
manner  provided  by  law  or  by  the  by-laws.  Notice  of  the  meeting, 
stating  the  time,  place  and  object,  and  the  amount  of  the  increase 
or  reduction  proposed,  signed  by  the  president  or  a  vice-president 
and  the  secretary,  shall  be  published  once  a  week,  for  at  least  two 
successive  weeks,  in  a  newspaper  in  the  county  where  its  principal 
business  office  is  located,  if  any  is  published  therein,  and  a  copy  of 
such  notice  shall  be  duly  mailed  to  each  stockholder  or  member  at 
his  last-known  post-office  address  at  least  two  weeks  before  the 
meeting  or  shall  be  personally  served  on  him  at  least  five  days 
before  the  meeting. 

§  64.  Conduct  of  such  meeting;  certificate  of  increase  or  redaction. 

If,  at  the  time  and  place  specified  in  the  notice,  the  stockholders 
shall  appear  in  person  or  by  proxy  in  numbers  representing  at 
least  a  majority  of  all  the  shares  of  stock,  they  shall  organize  by 
choosing  from  their  number  a  chairman  and  secretary,  and  take 
a  vote  of  those  present  in  person  or  by  proxy,  and  if  a  sufficient 
number  of  votes  shall  be  given  in  favor  of  such  increase  or  reduc- 
tion, or  if  the  same  shall  have  been  authorized  by  the. unanimous 


Digitized  by 


Google 


§  64.  Stock  Corporatiow  Law.  4V3 

consent  of  stockholders  expressed  in  writing  signed  by  them  or 
their  duly  authorized  proxies,  a  certificate  of  the  proceedings  show* 
ing  a  compliance  with  the  provisions  of  this  chapter,  the  amount 
of  capital  theretofore  authorized,  and  the  proportion  thereof  ac- 
tually issued,  and  the  amount  of  the  increased  or  reduced  capital 
stock,  and  in  case  of  the  reduction  of  capital  stock  the  whole 
amount  of  the  ascertained  debts  and  liabilities  of  the  corporation, 
shall  be  made,  signed,  verified  and  acknowledged  by  the  chairman 
and  secretary  of  the  meeting,  and  filed  in  the  office  of  the  clerk 
of  the  county  where  its  principal  place  of  business  shall  be  located, 
a  duplicate  thereof  in  the  office  of  the  secretary  of  state,  and,  if 
a  corporation  formed  under  or  subject  to  the  banking  law,  a  tripli- 
cate thereof  in  the  office  of  the  superintendent  of  banks,  and  if  an 
insurance  corporation,  a  triplicate  thereof  in  the  office  of  the 
superintendent  of  insurance.  In  case  of  a  reduction  of  the  capital 
stock,  except  of  a  railroad  corporation  or  a  moneyed  corporation, 
such  certificate  or  consent  hereinafter  provided  for  shall  have 
indorsed  thereon  the  approval  of  the  comptroller,  to  the  effect  that 
the  reduced  capital  is  sufficient  for  the  proper  purposes  of  the 
corporation,  and  is  in  excess  of  its  ascertained  debts  and  liabili- 
ties ;  and  in  case  of  the  increase  or  reduction  of  the  capital  stock 
of  a  railroad  corporation  or  a  moneyed  corporation,  the  certificate 
or  the  unanimous  consent  of  stockholders,  as  the  case  may  be,  shall 
have  indorsed  thereon  the  approval  of  the  public  service  commis- 
sion having  jurisdiction  thereof,  if  a  railroad  corporation;  of  the 
superintendent  of  banks,  if  a  corporation  formed  under  or  subject 
to  the  banking  law,  and  of  the  superintendent  of  insurance,  if  an 
insurance  corporation.  When  the  certificate  herein  provided  for, 
or  the  unanimous  consent  of  stockholders  in  writing,  signed  by 
them  or  their  duly  authorized  proxies,  approved  as  aforesaid,  has 
been  filed,  the  capital  stock  of  such  corporation  shall  be  increased 
or  reduced,  as  the  case  may  be,  to  the  amount  specified  in  such 
certificate  or  consent.  The  proceedings  of  the  meeting  at  which 
such  increase  or  reduction  is  voted,  or,  if  such  increase  or  reduc- 
tion shall  have  been  authorized  by  unanimous  consent  without  a 
meeting,  then  a  copy  of  such  consent  shall  be  entered  upon  the 
minutes  of  the  corporation.  If  the  capital  stock  is  reduced,  the 
amount  of  capital  over  and  above  the  amount  of  the  reduced 
30 
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capital  shall,  if  the  meeting  or  consents  so  determine  or  provide, 
be  returned  to  the  stockholders  pro  rata,  at  such  times  and  in  such 
manner  as  the  directors  shall  determine,  except  in  the  case  of  the 
reduction  of  the  capital  stock  of  an  insurance  corporation,  as  an 
alternative  to  make  good  an  existing  impairment 
Amended  L.  1913,  ch.  906. 

TAX  LAW. 

§  4.  Exemption  from  taxation. 

The  following  property  shall  be  exempt  from  taxation: 
14.  The  deposits  in  any  bank  for  savings  which  are  due  deposi- 
tors, the  accumulations  in  any  domestic  life  insurance  corporation, 
held  for  the  exclusive  benefit  of  the  insured,  other  than  real  estate 
and  stocks,  now  liable  for  taxation;  the  accumulations  of  any 
incorporated  co-operative  loan  association  upon  the  shares  of 
such  association  held  by  any  person ;  certificates  of  investment  or 
other  evidences  of  indebtedness,  together  with  any  accumulations 
thereon,  issued  by  any  investment  company  organized  pursuant  to 
the  provisions  of  article  seven  of  the  banking  law  and  actually 
exercising  the  powers  conferred  by  both  subdivisions  two  and  four 
of  section  two  hundred  and  ninety-three  of  the  banking  law :  and 
personal  property  of  any  corporation,  person,  company  or  associa- 
tion transacting  the  business  of  fire,  casualty,  or  surety  insurance 
in  this  state  equal  in  value  to  the  unearned  premiums  required 
by  the  laws  of  this  state,  or  the  r^ulations  of  its  insurance  depart- 
ment, to  be  charged  as  a  liability. 

Amended  by  L.  1917,  chap.  707.    In  effect  June  1,  1917. 

§  13.  Stockholders  of  bank  taxable  on  shares. 

The  stockholders  of  every  bank  or  banking  association  organ- 
ized under  the  authority  of  this  state,  or  of  the  United  States, 
shall  be  assessed  and  taxed  on  the  value  of  their  shares  of  stock 
therein ;  said  shares  shall  be  included  in  the  valuation  of  the  per- 
sonal property  of  such  stockholders  in  the  assessment  of  taxes  in 
the  tax  district  where  such  bank  or  banking  association  is  located, 
and  not  elsewhere,  whether  the  said  stockholders  reside  in  said 
tax  district  or  not. 

§  14.  Place  of  taxation  of  individual  bank  capital. 

Every  individual  banker  shall  be  taxable  upon  the  amount  of 
capital  invested  in  his  banking  business  in  the  tax  district  where 
the  place  of  such  business  is  located  and  shall,  for  that  purpose, 
be  deemed  a  resident  of  such  tax  district. 
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§  23.  BankB  to  make  report. 

The  chief  fiscal  officer  of  every  bank  or  banking  association 
organized  under  the  authority  of  this  state,  or  of  the  United 
States,  shall,  on  or  before  the  first  day  of  June,  in  each  year, 
furnish  the  asdeesors  of  the  tax  district  in  which  its  principal 
office  is  located  a  statement  under  oath  of  the  condition  of  such 
bank  or  banking  association  on  the  first  day  of  May  next  pre- 
ceding, stating  the  amount  of  its  authorized  capital  stock,  the 
number  of  shares  and  the  par  value  of  the  shares  thereof,  the 
amount  of  etock  paid  in,  the  amount  of  its  surplus  and  of  its  undi- 
vided profits,  if  any,  a  complete  list  of  the  names  and  residences 
of  its  stockholders  and  the  number  of  shares  held  by  each.  In 
case  of  neglect  or  refusal  on  the  part  of  any  bank  or  banking 
association  to  report  as  herein  prescribed,  or  to  make  other  or 
further  reports  as  may  be  required,  euch  bank  or  banking  associa- 
tion shall  forfeit  the  sum  of  one  hundred  dollars  for  each  failure, 
and  the  additional  sum  of  ten  dollars  for  each  day  such  failure 
continues,  and  an  action  therefor  shall  be  prosecuted  by  the  county 
treasurer  of  the  county  in  which  such  Imnk  or  banking  associa- 
tion so  neglecting  or  refusing  to  report  is  located,  in  the  city  of 
Buffalo  by  the  city  treasurer  of  said  city  and  in  the  city  of  New 
York  by  the  receiver  of  taxes  thereof.  There  shall,  in  addition 
to  such  report,  be  kept  in  the  office  of  every  such  bank  or  bank- 
ing association  a  full  and  correct  list  of  the  names  and  residences 
of  all  stockholders  therein,  and  of  the  number  of  shares  held  by 
each,  and  such  lists  shall  be  subject  to  the  inspection  of  the 
assessors  at  all  times.  The  list  of  stockholders  furnished  by  such 
bank  or  banking  association  shall  be  deemed  to  contain  the  names 
of  the  owners  of  such  shaares  as  are  set  opposite  them,  respectively, 
for  the  purpose  of  assessment  and  taxation. 

Amended  by  L.  1916,  ch.  323  and  L.  1917,  ch.  153. 

§  24.  Bank  shares,  how  assessed. 

In  assessing  the  shares  of  stock  of  banks  or  banking  associations 
organized  under  the  authority  of  this  state  or  the  United  States, 
the  assessment  and  taxation  shaJl  not  be  at  a  greater  rate  than  is 
made  or  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  this  state.  The  value  of  each  share  of  stock 
of  each  bank  and  banking  association,  except  such  as  are  in  liqui- 
dation, shall  be  ascertained  and  fixed  by  adding  together  the 
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amount  of  the  capital  stock,  surplus  and  undivided  profits  of 
such  bank  or  banking  association  and  by  dividing  the  result  by 
the  number  of  outstanding  shares  of  siuch  bank  or  banking  asso- 
ciation. The  value  of  each  share  of  stock  in  each  bank  or  banking 
a8Sociati<»i  in  liquidation  shall  be  ascertained  and  fixed  Jby  divid- 
ing the  actual  assets  of  such  bank  or  banking  association  by  the 
number  of  outstanding  shares  of  such  bank  or  banking  asso- 
ciation. The  rate  of  tax  upon  the  shares  of  stock  of  baulks  and 
banking  associations  shall  be  one  per  centum  upon  the  value 
thereof^  as  ascertained  and  fixed  in  the  manner  hereinbefore  pro- 
vided, and  the  owners  of  the  stock  of  banks  and  banking  associa- 
tions shall  be  entitled  to  no  deduction  from  the  taxable  value 
of  their  shares  because  of  the  personal  indebtedness  of  such 
ownero,  or  for  any  other  reason  whatsoever.  Complaints  in  rela- 
tion to  the  assessments  of  the  shares  of  stock  of  banks  and  bank- 
ing associations  made  under  the  provisions  of  this  article  shall 
be  heard  and  determined  as  provided  in  section  thii1;y-sevea  of 
this  chapter.  The  said  tax  shall  be  in  lieu  of  all  other  taxes 
whatsoever  for  state,  county  or  local  purposes  upon  the  said  shares 
of  stock,  and  mortgages,  judgments  and  other  choses  in  action 
and  personal  property  held  or  owned  by  banks  or  banking  asso- 
ciations the  value  of  which  enters  into  the  value  of  said  shares 
of  stock  shall  also  be  exempt  from  all  other  state,  county  or  local 
taxation.  The  tax  herein  imposed  shall  be  levied  in  the  follow- 
ing manner:  The  board  of  supervisors  of  the  several  counties 
shall,  on  or  before  the  fifteenth  day  of  December  in  each  year, 
ascertain  from  an  inspection  of  the  assessment-rolls  in  their 
respective  counties,  the  number  of  shares  of  stock  of  banks  and 
banking  associations  in  each  town,  city,  village,  school  and  other 
tax  district,  in  their  several  counties,  respectively,  in  which  sudi 
shares  of  stock  are  taxable,  the  names  of  the  banks  issuing  the 
same,  respectively,  and  the  assessed  value  of  such  shares,  as  ascer- 
tained in  the  manner  provided  in  this  article  and  entered  upon 
the  said  assessment-rolls,  and  shall  forthwith  mail  to  the  president 
or  cashier  of  each  of  said  banks  or  banking  associations  a  state- 
ment setting  forth  the  amount  of  its  capital  stock,  surplus  and 
undivided  profits,  the  number  of  outstanding  shares  thereof,  the 
value  of  each  share  of  stock  taxable  in  said  county,  as  ascer- 
tained in  the  manner  herein  provided,  and  the  aggregate  amount 
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of  tax  to  be  collected  and  paid  by  mch  bank  and  banking  asso- 
ciation, under  the  provisions  of  this  article.  A  certified  copy 
of  each  of  said  statements  shall  be  sent  to  the  county  treasurer. 
It  shall  be  the  duty  of  every  bank  or  banking  association  to 
collect  the  tax  due  upon  its  shares  of  stock  from  the  several  own- 
ers of  such  shares,  and  to  pay  the  same  to  the  treasurer  of  the 
county  wherein  said  bank  or  banking  association  is  located,  and 
in  the  city  of  New  York  to  the  receiver  of  taxes  thereof 
cm  or  before  the  thirty-first  day  of  December  in  said  year 
and  any  bank  oi  banking  association  failing  to  pay  the  said  tax 
as  herein  provided  shall  be  liable  by  way  of  penalty  for  the  gross 
amount  of  the  taxes  due  from  all  the  owners  of  the  shares  of 
stock,  and  for  an  additional  annnint  of  one  hundred  dollars  for 
every  day  of  delay  in  the  payment  of  said  tax.  Every  bank  or 
banking  association  so  paying  the  taxes  due  upon  the  riiares  of  its 
stock  shall  have  a  lien  on  the  shanes  of  stock,  and  on  all  property 
of  the  several  share  ovmenrs  in  its  hands,  or  which  may  at  any 
time  come  into  its  hands,  for  reimbursement  of  the  taxes  so  paid 
on  account  of  the  several  shareholders^  with  legal  interest;  and 
such  lien  may  be  enforced  in  any  appropriate  manner.  The  tax 
hereby  imposed  shall  be  distributed  in  the  followii^  manner:  The 
board  of  supervisors  of  the  several  counties  shall  ascertain  the  tax 
rate  of  each  of  the  several  town,  city,  village,  school  and  other  tax 
districts  in  their  counties,  respectively,  in  which  the  shares  of 
stock  of  banks  and  banking  associations  shall  be  taxable,  which  tax 
rates  shall  include  the  proportion  of  state  and  county  taxes  levied 
in  flfuch  districts^  respectively,  for  the  year  for  which  the  tax  is  im- 
posed, and  the  proportion  of  the  tax  on  bank  stock  to  which  each 
of  said  districts  shall  be  respectively  entitled  shall  be  ascertained 
by  taking  such  proportion  of  the  tax  upon  the  shares  of  stock 
of  banks  and  banking  associations,  taxable  in  such  districts, 
respectively,  under  the  provisions  of  this  chapter  as  the  tax 
rate  of  such  tax  district  shall  bear  to  the  aggregate  tax 
rates  of  all  the  tax  districts  in  which  said  shares  of  stock 
shall  be  taxable.  The  clerks  of  the  several  cities,  villages  and 
school  districts  to  which  any  portion  of  the  tax  on  shares  of 
stock  of  banks  and  banking  associations  is  to  be  distributed 
under  this  section  shall,  in  writing  and  under  oath,  annually  re- 
port to  the  board  of  supervisors  of  their  respective  counties^ 
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during  the  first  week  of  the  aimual  session  of  such  board,  the  tax 
rate  of  such  city,  village  and  school  district  for  the  year  prior  to 
the  meeting  of  each  such  board.  The  said  board  of  supervisors 
shall  issue  their  warrant  or  order  to  the  county  treasurer  on  or 
before  the  fifteenth  day  of  December  in  each  year,  setting  forth 
the  number  of  shares  of  bank  stock  taxable  in  each  town,  cit}', 
village,  school  and  other  tax  district  in  said  county,  in  which 
said  shares  of  stock  shall  be  taxable,  the  tax  rate  of  each  of  said 
tax  districts  for  said  year,  the  proportion  of  the  tax  imposed  by 
this  chapter  to  which  each  of  said  tax  districts  is  entitled,  under 
the  provisions  hereof,  and  commanding  him  to  collect  same,  and 
to  pay  to  the  proper  officer  in  each  of  such  districts  the  proportion 
of  such  tax  to  which  it  is  entitled  under  the  provisions  of  this 
chapter.  The  said  county  treasurer  shall  have  the  same  powers 
to  enforce  the  collection  and  payment  of  said  tax  as  SLVtd  possessed 
by  the  officers  now  chained  by  law  with  the  collection  of  taxea^ 
and  the  said  county  treasurer  shall  be  entitled  to  a  corMnidsion  of 
one  per  centum  for  collecting  and  paying  out  said  moneys,  whidi 
commission  shall  be  deducted  from  the  gross  amount  of  said  tax 
before  the  same  is  distributed.  In  isstuing  their  warrants  to  the 
collectors  of  taxes,  the  board  of  appervisors  shall  omit  therefrom 
assessments  of  and  taxes  upon  the  shares  of  stock  of  banks  and 
banking  associations.  Provided,  that,  in  the  city  of  New  York 
the  statement  of  the  bank  assessment  and  tax  herein  provided  for 
shall  be  made  by  the  board  of  tax  commissioners  of  said  city,  on 
or  before  the  fifteenth  day  of  December  in  each  year,  and  by 
them  forthwith  mailed  to  the  respective  banks  and  i>anking  asso- 
ciations locatedr  in  said  city,  and  a  certified  copy  thereof  sent  to 
the  receiver  of  taxes  of  said  city.  The  tax  shall  be  paid«by  the 
respective  banks  in  said  city  to  the  s^id  receiver  of  taxes  on  or 
before  the  thirty-first  day  of  December  in  said  year,  and  said  tax 
shall  be  collected  by  the  said  receiver  of  taxes  and  shall  be  by 
him  paid  into  the  treasury  of  said  city  to  the  credit  of  the  general 
fund  thereof.  This  section  is  not  to  be  construed  as  an  exemption 
of  the  real  estate  of  banks  or  banking  associations  from  taxation. 
No  shares  of  stock  of  such  banks  and  banking  associations,  by 
whomsoever  held,  shall  be  exempt  from  the  tax  hereby  imposed* 
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§  25.  Indiyidnal  banker,  how  assessed. 

Every  individual  banker  doing  business  under  the  laws  of  this 
state  must  report  before  the  fifteenth  day  of  June  .under  oath  to 
the  assessors  of  the  tax  district  in  which  any  of  the  capital  in- 
vested in  such  banking  business  is  taxable^  the  amount  of  capital 
invested  in  such  banking  business  in  such  tax  district  on  the  first 
day  of  Jime  preceding.  Such  capital  shall  be  assessed  as  personal 
property  to  the  banker  in  whose  name  such  business  is  carried  on. 

§  26.  Notice  of  assessment  to  bank  or  banking  association. 

The  assessors  of  every  tax  district  shall,  within  ten  days  after 
they  have  completed  the  assessment  of  the  stock  of  a  bank  or 
banking  association,  give  written  notice  to  Siuch  bank  or  banking 
association  of  such  assessment  of  the  shares  of  its  respective  share- 
holders and  no  personal  or  other  notice  to  such  shareholders  of 
such  assessment  is  required. 

§  27.  Beports  of  corporations. 

The  president  or  other  proper  officer  of  every  moneyed  or  stock 
corporation  deriving  an  income  or  profit  from  its  capital  or  other- 
wise shall,  on  or  before  June  fifteenth,  deliver  to  one  of  the  assess- 
ors of  the  tax  district  in  which  the  company  is  liable  to  be  taxed 
and,  if  such  tax  district  is  in  a  county  embracing  a  portion  of  the 
forest  preserve,  to  the  comptroller  of  the  state,  a  written  statement 
specifying: 

1.  The  real  property,  if  any,  owned  by  such  company,  the  tax 
district  in  which  die  same  is  situated  and,  unless  a  railroad  cor- 
poration, the  sums  actually  paid  therefor. 

2.  The  capital  stock  actually  paid  in  and  secured  to  be  paid  in, 
excepting  therefrom  the  sums  paid  for  real  property  and  the 
amount  of  such  capital  stock  held  by  the  state  and  by  any  incor- 
porated literary  or  charitable  institution,  and 

3.  The  tax  district  in  which  the  principal  office  of  the  company 
is  situated  or  in  case  it  has  no  principal  office,  the  tax  district  in 
which  its  operations  are  carried  on. 

Such  statement  shall  be  verified  by  the  officer  making  the 
same  to  the  effect  that  it  is  in  all  respects  just  and  true.  If  such 
statement  is  not  made  within  twenty  days  after  the  fifteenth  day 
of  June,  or  is  insufficient,  evasive  or  defective,  the  assessors  mav 
compel  the  corporation  to  make  a  proper  statement  by  mandamus. 
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§  72.  OoUeetion  of  taxes  assessed  against  stocks  in  banks  and 
banking  associations. 

^very  bank  or  banking  association  shall  retain  any  dividend 
until  the  delivery  to  the  collector  of  the  tax-roll  and  warrant  of 
the  current  year,  and  within  ten  days  after  such  delivery  shall 
pay  to  such  collector  so  much  of  such  dividend  as  may  be  neces- 
sary to  pay  any  unpaid  taxes  assessed  on  the  stock  upon  which 
such  dividend  is  declared.  In  case  the  owner  of  such  stock  re- 
sides in  a  place  other  than  where  the  bank  or  banking  association 
is  located,  the  same  power  may  be  exercised  in  collecting  the  tax 
so  assessed  as  is  given  in  case  a  person  has  removed  from  a  tax 
district  in  which  the  assessment  was  made.  The  tax  so  assessed 
shall  be  and  remain  a  lien  on  the  shares  of  stock  against  which 
it  is  assessed  till  the  payment  of  such  tax,  and  if  the  stock  is 
transferred  it  shall  be  subject  to  such  lien.  The  collector  or 
county  treasurer  may  foreclose  such  lien  in  any  court  of  record, 
and  collect  from  the  avails  of  the  sale  of  the  stock  the  tax  assessed 
against  the  same.  In  addition  thereto,  the  same  remedy  may  be 
had  for  the  collection  of  the  tax  on  such  shares  as  is  now  provided 
by  law  for  enforcing  payment  of  personal  tax  against  residents. 

§  180.  Organization  tax. 

Every  stock  corporation  incorporated  under  any  law  of  this 
state  shall  pay  to  the  state  treasurer  a  tax  of  one-twentieth  of  one 
per  centum  upon  the  amount  of  capital  stock  which  the  corporation 
is  authorized  to  have,  and  a  like  tax  upon  any  subsequent  in- 
crease. Any  corporation  issuing  shares  without  designated  mone- 
tary value  shall  pay  to  the  state  treasurer  a  tax  of  five  cents  on 
each  share  which  the  corporation  is  authorized  to  issue  and  a  like 
tax  upon  any  subsequent  increase  thereof.  Provided  that  in  no 
case  shall  such  tax  be  less  than  ten  dollars.  Such  tax  shall  be 
due  and  payable  upon  the  incorporation  of  such  corporation 
or  upon  the  increase  of  its  capital  stock.  Except  in  the  case 
of  a  railroad  corporation  neither  the  secretary  of  state  nor  county 
clerk  shall  file  any  certificate  of  incorporation  or  article  of 
association,  or  give  any  certificate  to  any  such  corporation  or 
association  until  he  is  furnished  a  receipt  for  such  tax  from 
the  state  treasurer,  and  no  stock  corporation  shall  have  or 
exercise  any  corporate  franchise  or  powers,  or  carry  on  business 
in  this  state  until  such  tax  shall  have  been  paid.  And  in  case  of 
a  decrease  of  capital  stock,  upon  which  the  tax  required  by  law  has 
been  paid,  and  a  subsequent  increase  thereof,  a  tax  shall  be  paid 
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only  upon  so  much  of  such  increase  as  exceeds  the  amount  of 
capital  stock  upon  which  a  tax  has  been  before  paid.  In  case 
of  the  consolidation  of  existing  corporations  into  a  corporation, 
such  new  corporation  shall  be  required  to  pay  the  tax  hereinbefore 
provided  for  only  upon  the  amount  of  its  capital  stock  in  excess 
of  the  aggr^ate  amount  of  capital  stock  of  said  corporationa. 
This  section  shall  not  apply  to  state  and  national  banks  or  to 
building,  mutual  loan,  accumulating  fund  and  co-operative  asso- 
ciations. A  railroad  corporation  need  not  pay  such  tax  at  the 
time  of  filing  its  certificate  of  incorporation,  but  shall  pay  the 
same  before  the  public  service  conmiission  shall  grant  a  certificate 
as  required  by  the  railroad  law,  authorizing  the  construction  of 
the  road  as  proposed  in  its  articles  of  association,  and  such  cer- 
tificate shall  not  be  granted  by  the  public  service  conMuission  until 
it  is  furnished  with  a  receipt  for  such  tax  from  the  state  treas- 
urer. If  the  board  of  railroad  commissioners  or  public  service 
commission  shall  have  heretofore  granted,  or  the  public  service 
commission  shall  hereafter  grant,  such  certificate  and  upon  an 
appeal  from  the  determination  of  such  board  of  railroad  commis- 
sioners or  public  service  commission,  such  certificate  has  been 
or  may  hereafter  be  denied  the  state  treasurer  shall  refund  the 
amount  of  tax  so  paid  to  the  railroad  corporation  or  corporations 
by  which  such  tax  was  paid,  upon  proof  of  payment  being  pre- 
■  sented  and  appropriation  being  made  therefor. 

Amwided  by  ch.  472  of  1910,  ch.  91  of  1911,  ch.  493  of  1917  and  krh.  706 
of  1921. 

§  182.  Franchise  tax  on  corporations. 

For  the  privilege  of  doing  business  or  exercising  its  corporate 
franchises  in  this  Bttde  every  corporation,  joint-stock  company  or 
association,  doing  business  in  this  state,  shall  pay  to  the  state 
treasurer  annually,  in  advance,  an  annual  tax  to  be  computed 
upon  the  basis  of  the  amount  of  its  capital  stock,  employed  dur- 
ing the  preceding  year  within  this  state,  and  upon  each  dollar  of 
such  amount.  The  measure  of  the  amount  of  capital  stock  em- 
ployed in  this  state  shall  be  such  a  portion  of  the  issued  capital 
stock  as  the  gross  assets  employed  in  any  business  within  this 
state  bear  to  the  gross  aasets  wherever  employed  in  business.  For 
purposes  of  taxation,  the  capital  of  a  corporation  invested  in  the 
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stock  of  another  corporation  shall  be  deemed  to  be  assets  located 
where  the  physical  property  represented  by  such  stock  is  located. 
If  the  dividends  upon  the  capital  stock  amount  to  six,  or  more 
than  six  per  centum  upon  the  par  value  of  the  capital  stock, 
during  any  year  ending  with  the  thirty-first  d)fty  of  October,  the 
tax  shficll  be  at  the  rate  of  one-quarter  of  a  mill  for  each  one  per 
centum  of  dividends  made  or  declared  upon  the  par  value  of  the 
capital  stock  during  said  year.  If  such  dividend  or  dividends 
amount  to  less  than  six  per  centum  on  the  par  value  of  the  capital 
stock,  and 

(1)  The  assets  do  not  exceed  the  liabilities,  exclusive  of  capital 
stock,  or 

(2)  The  average  price  at  which  such  stock  sold  during  said 
year  did  not  equal  or  exceed  its  par  value,  or 

(3)  If  no  di^dend  was  declared. 

Then  each  dollar  of  the  amount  of  capital  stock  employed  in 
this,  state,  determined  as  hereinbefore  provided,  shall  be  taxed 
at  the  rate  of  three-fourths  of  one  mill.  If  such  dividend  or  divi- 
dends amount  to  less  than  six  per  centum  on  the  par  value  of  the 
capital  stock,  and 

(1)  The  assets  exceed  the  liabilities,  exclusive  of  capital  stock, 
by  an  amount  equal  to  or  greater  than  tha  par  value  of  the  capital 
stock,  or 

(2)  The  average  price  at  which  such  stock  sold  during  said 
year  ia  equal  to  or  greater  than  the  par  value^ 

Then  the  amount  of  capital  stock,  determined  as  hereinbefore 
provided  to  be  employed  in  this  state  shall  be  taxed  at  the  rate 
of  one  and  one-half  mills  on  each  dollar  of  the  valuation  of  the 
capital  stock  employed  in  this  state,  but  such  valuation  shall  not 
be  less  than 

(1)  The  par  value  of  such  stock, 

(2)  The  difference  between  the  assets  and  liabilities,  exclusive 
of  capital  stock, 

^8)  The  average  price  at  which  such  stock  sold  daring  said 
year. 

If  sud)  corporation,  joint-stock  company  or  association  shall 
have  more  than  one  kind  of  capital  stock,  and  upon  one  of  such 
kinds  of  stock  a  dividend  or  dividends  amounting  to  six  or  more 
than  six  per  centum  upon  the  par  value  thereof,  has  been  made 


Digitized  by 


Google 


Tax  Law.  483 

or  declared,  and  upon  the  other  no  dividend  has  been  made  or 
declared,  or  the  dividend  or  dividends  made  or  declared  thereon 
amount  to  less  than  six  per  centum  upon  the  par  value  thereof, 
then  the  tax  shall  be  at  the  rate  of  one-quarter  of  a  mill  for  each 
one  per  centum  of  dividends  made  or  declared  upon  the  capital 
sto(i  upon  the  par  value  of  which  the  dividend  or  dividends 
made  or  declared  amount  to  six  or  more  than  six  per  centima, 
and  in  addition  thereto  a  tax  shall  be  charged  upon  the  capital 
stock 

(1)  Upon  which  no  dividend  was  made  or  declaxed,  or 

(2)  Upon  which  the  dividend  or  dividends  made  or  declared 
'  did  not  amount  to  six  per  centum  upon  the  par  value^ 

At  the  rate  as  hereinbefore  provided  for  the  taxation  of  capital 
stock  upon  which  no  dividend  was  made  or  declared,  or  .upon 
which  the  dividend  or  dividends  made  or  declared  did  not  amount 
to  six  per  centum  on  the  par  value. 

All  corporations  not  taxable  under  the  preceding  paragraphs  of 
this  section  shall  be  taxed  in  an  amount  not  less  than  would  be 
produced  by  an  assessment  of  one  and  one-half  mills  on  each  one 
dollar  of  the  actual  value  of  its  capital  stock,  determined  to  be 
employed  in  this  state  as  hereinbefore  provided,  or  one  and  one- 
half  mills  upon  each  dollar  of  such  capital  stock  at  the  average 
price  at  which  said  stock  sold  during  the  said  year. 

§  183.  Certain  corporations  exempt  from  tax  on  capital  stock. 

Banks,  savings  banks,  institutions  for  savings,  title  guaranty, 
insurance  or  surety  corporations,  every  trust  company  incorpo- 
rated, organized  or  formed,  under,  by  or  pursuant  to  a  law  of  this 
state,  and  any  company  authorized  to  do  a  trust  company  busi- 
ness, solely  or  in  connection  with  any  other  business,  under  a 
general  or  special  law  of  this  state,  laundering  corporations,  manu- 
facturing corporations  to  the  extent  only  of  the  capital  actually 
employed  in  this  state  in  manufacturing,  and  in  the  sale  of  the 
product  of  such  manufacturing,  mining  corporations,  wholly  en- 
gaged in  mining  ores  within  this  state,  agricultural  and  horticul- 
tural societies  or  associations,  and  corporations,  joint-stock  com- 
panies or  associations  owning  or  operating  elevated  railroads  or 
gorface  railroads  not  operated  by  steam  or  formed  for  supply- 
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ing  water  or  gas  for  electric  or  steam  heating,  lighting  or  powei 
purposes,  and  liable  to  a  tax  under  sections  one  hundred  and 
eighty-five  and  one  hundred  and  eighty-six  of  this  chapter,  shaU 
be  exempt  from  the  payment  of  the  taxes  prescribed  by  section 
one  hundred  and  eighty-two  of  this  chapter.  But  such  a  launder- 
ing, manufacturing  or  mining  corporation  shall  not  be  exempted 
from  the  payment  of  such  tax,  unless  at  least  forty  per  centum  of 
the  capital  stock  of  such  corporation  is  invested  in  property  in 
this  state  and  used  by  it  in  its  laundering,  manufacturing  or 
mining  business  in  this  stata 

Amended  by  ch.  785  of  1897,  ch.  558  of  1901,  and  ch.  474  of  1906. 

§  188.  Franchise  tax  on  trust  companies. 

Every  trust  company  incorporated,  organized  or  formed  under, 
by  or  pursuant  to  a  law  of  this  state,  and  any  company  authorized 
to  do  a  trust  company's  business  solely  or  in  connection  vdth  any 
other  business,  under  a  general  or  special  law  of  this  state,  shall 
pay  to  the  state  annually  for  the  privilege  of  exercising  its  corpo- 
rate franchise  or  carrying  on  its  business  in  such  corporate  or 
organized  capacity,  an  annual  tax  which  shall  be  equal  to  one 
per  centum  on  the  amount  of  its  capital  stock,  surplus,  and  un- 
divided profits. 

Amended  by  ch.  535  of  1901. 

§  189.  Franchise  tax  on  savings  banks. 

Every  savings  bank  incorporated,  organized  or  formed  under, 
by  or  pursuant  to  a  law  of  this  state,  shall  pay  to  the  state  annu- 
ally for  the  privilege  of  exercising  its  corporate  franchise  or  carry- 
ing on  its  business  in  such  corporate  or  organized  capacity,  an 
annual  tax  which  shall  be  equal  to  one  per  centum  on  the  par  value 
of  its  surplus,  and  undivided  earnings. 

Added  by  ch.  117  of  1901. 

§  190.  Purchase  of  state  bonds;  credit  to  be  given. 

Every  corporation,  company  or  association  required  by  secticm 
one  hundred  and  eicrhtv-seven,  one  hundred  and  eighty-eight,  or 
one  hundred  and  eighty-nine  of  this  chapter,  to  pay  to  the  state 
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an  annual  tax  equal  to  a  percentage  of  its  gross  premiums, 
capital,  stock,  surplus,  undivided  profits  or  undivided  earnings, 
or  one  or  more,  for  the  privilege  of  exercising  its  corporate 
franchise  or  carrying  on  its  business  in  such  corporate  or  or- 
ganized capacity,  which  shall  own  any  of  the  bonds  of  the  state 
of  New  York,  shall  have  credited  to  it  annually  to  apply  upon 
or  in  lieu  of  the  payment  of  such  tax  an  amount  equal  to  one 
per  centum  of  the  par  value  of  all  such  bonds  of  the  state, 
bearing  interest  at  a  rate  not  exceeding  three  per  centum  per 
annum,  owned  by  such  corporation,  company  or  association,  and 
registered  in  its  name  or  registered  in  the  name  of  a  public 
department,  a  public  oflScer  or  officers  of  this  state,  or  of  any 
other  state,  or  of  the  United  States,  in  trust  for  such  corpo- 
ration, company  or  association,  on  the  thirtieth  day  of  June 
prior  to  the  date  when  such  tax  shall  become  due  and  pay- 
able; provided,  however,  that  there  shall  in  no  case  be  cred- 
ited to  any  such  corporation,  company  or  association  an  amount 
in  excess  of  the  amount  due  to  the  state  from  such  corpora- 
tion, company  or  association  for  taxes  payable  to  the  state  un- 
der this  chapter  for  the  fiscal  year  for  which  such  credit  is 
given;  and  further  provided  that  any  such  credit  so  allowed 
under  this  section  shall  not  bear  interest. 
Amended  by  L.  1913,  chs.  357»  704. 

§  191.  Tax  upon  foreign  bankers. 

Every  foreign  banker  doing  business  in  this  state,  shall  an- 
nually pay  to  the  treasurer  a  tax  of  five  per  centum  on  the 
amount  of  interest  or  compensation  of  any  kind  earned  and 
collected  by  him  on  money  loaned,  used  or  employed  in  this 
state  by  such  banker.  The  term,  doing  a  banking  business, 
as  used  in  this  section,  means  doing  such  business  as  a  cor- 
poration may  be  created  to  do  under  article  three  of  the  bank- 
ing law,  or  doing  any  business  which  a  corporation  is  author- 
ized by  such  article  to  do.  The  term,  foreign  banker  doing 
a  banking  business  in  this  state,  as  used  in  this  section,  in- 
cludes: 
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1.  Every  foreign  corporation  doing  a  banking  business  in  this 
state,  except  a  national  bank. 

2.  Every  unincorporated  company,  partnership  or  association 
of  two  or  more  individuals,  organized  under  or  pursuant  to  the 
laws  of  another  state  or  country,  doing  a  banking  business  in  this 
state. 

3.  Every  other  unincorporated  company,  partnership  or  associa- 
tion of  two  or  more  individuals,  doing  a  banking  business  in  this 
state,  if  the  members  thereof,  owning  more  than  a  majority  inter- 
est therein,  or  entitled  to  more  than  one-half  of  the  profits  thereof, 
or  who  would,  if  it  were  dissolved,  be  entitled  to  more  than  one- 
half  of  the  net  assets  thereof,  are  not  residents  of  this  state. 

4.  Every  non-resident  of  this  state  doing  a  banking  business  in 
this  state,  in  his  own  name  and  right  only. 

Amended  by  ch.  500  of  1900. 

§  192.  Seports  of  corporations. 

Corporations  liable  to  pay  a  tax  under  this  article  shall  report 
as  follows: 

1.  Corporations  paying  franchise  tax.  Every  corporation,  asso- 
ciation or  joint-stock  company  liable  to  pay  a  taximder  section  one 
hundred  and  eighty-two  of  this  chapter  shall,  between  the  first 
day  of  November  and  the  fifteenth  day  of  December  in  each  year, 
make  a  written  report  to  the  tax  commission  of  its  condition 
at  the  close  of  its  business  on  October  thirty-first  preceding,  stat- 
ing the  amount  of  its  authorized  capital  stock,  the  amount  of 
stock  paid  in,  the  date  and  rate  per  centum  of  each  dividend 
declared  by  it  during  the  year  ending  with  such  day,  the  entire 
Hmount  of  the  capital  of  such  corporation,  and  the  capita] 
employed  by  it  in  this  state  during  such  year.  Upon  written 
application  the  state  tax  commission  may,  in  its  discretion, 
extend  the  time  in  which  to  make  report,  but  not  beyond  the 
fifteenth  day  of  Feibruary  succeeding. 

2.  Transportation  and  transmission  corporations.  Every  trans- 
portation or  transmission  corporation,  joint-stock  company  or 
association  liable  to  pay  an  additional  tax  under  section  one  hun- 
dred and  eighty-four  of  this  chapter,  shall  also,  on  or  before 
August  first  in  each  year,  make  a  written  report  to  the  comptroller 
of  its  condition  at  the  dose  of  its  business  on  June  thirtieth  pre- 
ceding, stating  the  amount  of  its  gross  earnings  from  all  sources 
and  the  amount  of  its  gross  earnings  from  its  transportation  or 
transmission  business  originating  and  terminating  within  this 
state. 
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8.  Elevated  and  surface  railroad  corporations.  Every  cor- 
poration, joint-stock  company  or  association  liable  to  pay  a  tax 
under  section  one  hundred  and  eighty-five  of  this  chapter,  shall, 
on  or  before  August  first  of  each  year,  make  a  written  report  to 
the  comptroller  of  its  condition  at  the  close  of  its  business  on 
June  thirtieth  preceding,  stating  the  amount  of  its  gross  earnings 
from  business  done  in  this  state,  the  amount  of  dividends  of  every 
nature  declared  or  paid  during  the  year  ending  June  thirtieth, 
the  authorized  capital  of  the  company  and  the  amount  of  capital 
stock  actually  issued  and  outstanding, 

4.  Water-works,  gas,  electric,  steam-heating,  lighting  and  power 
corporations.  Every  corporation,  joint-stock  company  or  associa- 
tion liable  to  pay  a  tax  under  section  one  hundred  and  eighty-six 
of  this  chapter,  shall,  on  or  before  December  first  of  each  year, 
make  a  written  report  to  the  comptroller  of  its  condition  at  the 
close  of  its  business  on  October  thirty-first  preceding,  stating  the 
amount  of  its  gross  earnings  from  business  done  in  this  state, 
the  amount  of  dividends  of  every  nature  declared  or  paid  during 
the  year  ending  with  October  thirty-first,  the  authorized  capital  of 
the  company  and  the  amount  of  capital  stock  actually  issued  and 
outstanding. 

6.  Insurance  corporations.  Every  insurance  corporation  liable 
to  pay  a  tax  under  section  one  hundred  and  eighty-seven  of  this 
chapter,  shall,  on  or  before  March  first  in  each  year,  make  a 
written  report  to  the  comptroller  of  its  condition  at  the  close  of 
its  business  on  December  thirty-first  preceding,  stating  the  gross 
amount  of  all  premiums  referred  to  in  section  one  hundred  and 
eighty-seven  of  this  chapter,  received  during  the  preceding  cal- 
endar year  on  business  done  thereby  in  this  state  during  the  year 
ending  with  such  day  and  at  all  times  prior  thereto,  whether  the 
premiums  were  in  money  or  in  the  form  of  notes,  credits  or  other 
substitutes  for  money. 

6.  Foreign  bankers.  Every  foreign  banker  liable  to  pay  a  tax 
under  section  one  hundred  and  ninety-one  of  this  chapter  shall, 
on  or  before  February  first  in  each  year,  make  a  written  report 
to  the  comptroller  of  the  condition  of  his  business  on  December 
thirty-first  preceding,  stating  the  amount  of  tax  for  which  he  is 
liable  under  this  article,  and  giving  in  detail  the  facts  required 
by  the  last  preceding  section  for  the  purpose  of  ascertaining  and 
computing  the  same. 

7.  Trust  companies.  Every  company  liable  to  pay  a  tax  under 
section  one  hundred  and  eighty-eight  of  this  chapter  shall,  on 
or  before  August  first  in  each  year,  make  a  written  report  to  the 
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comptroller  of  its  condition  at  the  close  of  business  on  June 
thirtieth  preceding,  separately  stating  the  amount  of  its  capital 
stock,  the  amount  of  its  surplus,  and  the  amount  of  its  imdivided 
profits,  and  containing  such  other  data,  information  or  matter  as 
the  comptroller  may  require. 

8.  Savings  banks.  Every  saving  bank  liable  to  pay  a  tax 
under  section  one  hundred  and  eighty-nine  of  this  chapter,  shall 
on  or  before  August  first  in  each  year,  make  a  written  report  to 
the  comptroller  of  its  condition  at  the  close  of  business  on  June 
thirtieth  preceding,  stating  the  par  value  of  its  surplus,  and 
undivided  earnings  and  containing  such  other  data,  information 
or  matter  as  the  comptroller  may  require.  (Former  sec.  189 
without  change  of  substance.) 

9.  Investment  companies.  Every  investment  company  liable 
to  pay  a  tax  under  section  one  hundred  and  eighty-eight-a  of 
this  chapter  shall,  on  or  before  August  first  in  each  year,  make  a 
written  report  to  the  tax  commission  of  its  condition  at  the  dose 
of  business  on  June  thirtieth  preceding,  separately  stating  the 
amount  of  its  capital  stock,  the  amount  of  its  surplus,  and  the 
amount  of  its  undivided  profits,  and  containing  sudi  other  data, 
information  or  matter  as  the  tax  commission  may  require. 

Amended  by  L.  1917,  chaps.  80  and  707. 

PENAL  LAW. 

§  290.  Kiscondnct  of  officers,  directors,  tmsitees  or  employees  of 
banking  corporations. 

A  director  of  a  corporation,  organized  under  the  laws  of  this 
state,  having  banking  powers,  who  concurs  in  imy  vote  or  act  of 
the  directors  of  such  corporation,  or  any  of  them,  by  which  it  is 
intended  to  make  a  loan  or  discount  to  any  director  of  such  cor- 
poration, or  upon  paper  upon  which  any  such  director  is  liable  or 
responsible  to  an  amount  ebcceeding  the  amount  allowed  hy 
statue;  or 

Any  director,  trustee,  officer  or  employee  of  any  corporation 
to  which  the  banking  law  is  applicable  who  makes  or  maintains, 
or  attempts  to  make  or  maintain,  a  deposit  of  such  corporation's 
funds  with  any  other  corporation  on  condition,  or  with  the  under- 
standing, express  or  implied,  that  the  corporation  receiving  such 
deposit  make  a  loan  or  advance,  directly  or  indirectly,  to  any 
director,  trustee,  officer  or  employee  of  the  corporation  so  making 
or  maintaining  or  attempting  to  make  or  maintain  such  deposit ;  or 

Any  officer  or  employee  of  any  corporation  to  which  the  bank- 
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ing  law  is  applicable  who  intentionally  conceals  from  the  directors 
or  tiiustees  of  such  corporation  any  discounts  or  loans  made  by  it 
between  the  regular  meetings  of  its  board  of  directors  or  trustees, 
or  the  purchase  of  any  securities  or  the  sale  of  any  of  its  securities 
during  the  same  period,  or  knowingly  fails  to  report  to  its  board 
of  directors  or  trustees  when  required  to  do  so  by  law,  all  dis- 
counts or  loans  made  by  it  knd  all  securities  purchased  or  sold  by 
it  between  the  regular  meetings  of  its  board  of  directors  or  trus- 
tees; or 

Any  director,  officer  or  employee  of  a  bank  or  trust  company 
who  makes  any  agreement,  express  or  implied,  before  or  at  the 
time  of  issuing  a  certificate  of  deposit,  by  which  its  holder  may 
demand  or  receive  payment  thereof  in  advance  of  its  maturity. 

Is  guilty  of  a  misdemeanor.  , 

I^othing  in  this  section  shall  render  any  loan  made  by  the 
directors  of  any  such  corporation,  in  violation  thereof,  invalid. 

Amended  by  L.  1910,  ch.  398. 

§  291.  Sale  or  hypothecation  of  bank  notes  by  officer. 

An  officer  or  agent  of  any  corporation  having  banking  powers, 
who  sells,  or  causes  or  permits  to  be  sold,  any  bank  notes  of  such 
corporation,  or  pledges  or  hypothecates,  or  causes  or  permits  to  be 
pledged  or  hypothecated,  with  any  other  corporation,  association 
or  individual,  any  such  notes,  as  a  security  for  a  loan  or  for  any 
liability  of  auch  corporation,  is  punishable  by  imprisonment  in  a 
county  jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  five 
thousand  dollars,  or  both. 

§  292.  Officer  of  bank  putting  excessive  number  of  its  notes  in 
circulation. 

An  officer  or  agent  of  any  corporation  having  banking  powers, 
who  issues  or  puts  in  circulation,  or  causes  or  permits  to  be 
issued  or  put  in  circulation,  the  bank  notes  of  such  corporation 
in  an  amount,  which,  together  with  previous  issues,  leaves  in 
circulation  or  outstanding  a  greater  amount  of  notes  than  such 
corporation  is  allowed  by  law  to  issue  and  circulate,  is  punishable 
by  imprisonment  in  a  county  jail  not  exceeding  one  year,  op  by 
a  fine  not  exceeding  five  thousand  dollars,  or  both. 
31 


Digitized  by 


Google 


490  General  StatCtes. 

§  283.  Officer  or  agent  of  banking  corporation  making  guaranty  or 
indorsement,  in  its  behalf,  beyond  the  legal  Umit. 

An  officer  or  agent  of  any  banking  corporation,  who  makes  or 
delivers  any  guaranty  or  indorsement  on  behalf  of  such  corpo- 
ration, \^hereby  it  may  become  liable  upon  any  of  its  discounted 
notes,  bills  or  obligations,  in  a  simi  beyond  the  amount  of  loans 
and  discounts  which  such  corporation  may  legally  make,  is  guilty 
of  a  misdemeanor. 

§  294.  Bank  officer  overdrawing  his  account  or  asking  for  or  re- 
ceiving commissions  or  gratuities  from  persons  procuring 
loans  or  making  overdrafts  of  their  accounts. 

An  officer,  director,  agent,  teller,  clerk  or  employee  of  any 
bank,  banking  association,  savings  bank  or  trust  company,  who, 
either, 

1.  Knowingly  overdraws  his  account  with  such  bank,  banking 
association,  savings  bank  or  trust  company,  and  thereby  obtains 
the  money,  notes  or  funds  of  any  such  bank,  banking  association, 
savings  bank  or  trust  company;  or 

2.  Asks  or  receives,  or  consents  or  agrees  to  receive,  any  commis- 
sion, emolument,  gratuity  or  reward,  or  any  promise  of  any  com- 
mission, emolument,  gratuity  or  reward,  or  any  money,  property 
or  thing  of  value  or  of  personal  advantage  for  procuring  or  endeav- 
oring to  procure  for  any  person,  firm  or  corporation,  any  loan 
from,  or  the  purchase  or  discount  of  any  paper,  note,  draft,  check 
or  bill  of  exchange  by  any  such  bank,  banking  association,  savings 
bank  or  trust  company,  or  for  permitting  any  person,  firm  or  cor- 
poration to  overdraw  any  account  with  such  bank,  banking  associa- 
tion, savings  bank  or  trust  company,  is  guilty  of  a  misdemeanor. 

Amended  by  L.  1905,  ch.  248. 

i§  295.  Beceiving  deposits  in  insolvent  bank. 

An  officer,  agent,  teller  or  clerk  of  any  bank,  banking  associa- 
tion or  savings  bank,  and  every  individual  banker  or  agent,  and 
every  private  banker  or  agent  and  any  teller  or  clerk  of  an  individ- 
ual banker,  or  of  a  private  banker  or  any  officer,  agent  or  clerk  of 
any  corporation  transacting  any  part  of  the  business  which  a  bank- 
ing corporation  is  authorized  by  law  to  transact  who  receives  any 
deposit,  knowing  that  such  bank  or  association  or  banker  or  corpo- 
ration is  insolvent,  is  guilty  of  a  misdemeanor,  if  the  amount  or 
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value  of  such  deposit  be  less  than  twenty-five  dollars ;  if  the  amount 
or  value  of  such  deposit  be  twenty-five  dollars  or  over,  such  person 
shall  be  guilty  of  a  felony,  punishable  by  imprisonment  for  not  less 
than  one  nor  more  than  five  years,  or  by  a  fine  of  not  less  than  five 
hundred  nor  more  than  three  thousand  dollars,  or  by  both. 
Amended  by  L.  1914,  ch.  383.    In  effect  April  15,  1914. 

§  296.  TTnlawf ul  investments  by  officers  of  savings  banks. 

Any  officer  or  trustees  of  a  savings  bank  authorizing  or  making 
any  investment  of  the  funds  of  the  bank  in  securities,  not  author- 
ized by  law,  is  guilty  of  a  misdemeanor. 

§  297.  Hisoonduct  by  directors  of  monied  corporations. 
Every  director  of  a  monied  corporation  who: 

1.  In  case  of  the  fraudulent  insolvency  of  such  corporation, 
shall  have  participated  in  such  fraud;  or 

2.  Willfully  does  any  act  as  such  director  which  is  expressly 
forbidden  by  law,  or  willfully  omits  to  perform  any  duty  imposed 
upon  him  as  such  director  by  law. 

Is  guilty  of  a  misdemeanor,  if  no  other  punishment  is  pre- 
scribed therefor  by  law. 

The  insolvency  of  a  monied  corporation  is  deemed  fraudulent 
unless  its  aflFairs  appear  upon  investigation  to  have  been  adminis- 
tered fairly,  legally  and  with  the  same  care  and  diligence  that 
agents  receiving  a  compensation  for  their  services  are  bound,  by 
law,  to  observe. 


Misconduct  by  banks  and  bankers. 

.Any  moneyed  corporation  or  individual  banker  authorized  to 
carry  on  the  business  of  banking  under  the  laws  of  this  state  who: 

1.  Receives,  pays  out,  gives  or  offers  in  payment  as  money  to 
circulate,  or  who  attempts  to  circulate  as  money,  any  bill,  note  or 
other  evidence  of  debt  issued  or  purporting  to  have  been  issued 
by  any  corporation  or  individual,  situated  or  residing  without  this 
state,  and  which  bill,  note  or  other  evidence  of  debt  shall,  upon 
any  part  thereof,  purport  to  be  payable  or  redeemable  at  any  place 
or  by  any  corporation  or  individual  within  this  state ;  or, 

2.  Issues,  utters  or  circulates  as  money,  or  in  any  way,  directly 
or  indirectly,  aids  or  assists  in  the  issuing,  uttering  or  circulating 
as  money  within  this  state,  of  any  bank  bill,  note  or  other  evidence 
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of  debt  in  the  similitude  of  a  bank  note  issued  or  purporting  to 
have  been  issued  by  any  corporation  or  individual  situated  or 
residing  without  this  state ;  or  proqures  or  receives,  in  any  manner 
whatever,  any  such  bank  bill,  note  or  other  evidence  of  debt  with 
intent  to  issue,  utter  or  circulate,  or  with  intent  to  aid  in  issuing, 
uttering  or  circulating  the  same  as  money  within  this  state;  or 

3.  Directly  or  indirectly  lends  or  pays  out  for  paper  discounted 
or  purchased  any  bank  bill,  note  or  other  evidence  of  debt,  which 
is  not  received  at  par  by  such  corporation  or  banker  for  debts  due 
such  corporation  or  banker ;  or, 

4.  Issues  or  puts  in  circulation  any  bank  bill  or  note  of  any 
such  corporation  or  banker,  unless  the  same  shall  be  made  payable 
on  demand  and  without  interest,  except  bills  of  exchange  on 
foreign  coimtries  or  places  beyond  the  limits  or  jjurisdiction  of  the 
United  States,  and  except  certificates  of  deposit  payable  on  pre- 
sentation, with  or  without  interest,  to  bearer  or  to  the  order  of  a 
person  named  therein,  or  certificates  of  deposit  payable,  with  or 
without  interest,  to  the  order  of  a  person  named  therein  showing 
the  amount  of  the  deposit,  the  date  of  issue  and  the  date  when  due; 
but  such  certificates  shall  not  be  issued  accept  as  representing 
money  actually  on  deposit.  ^ 

Is  guilty  of  a  misdemeanor.  Nothing  in  this  section  contained 
shall  be  construed  to  prohibit  any  such  corporation  or  banker  from 
receiving  and  paying  out  such  foreign  bank  bills  as  they  shall 
receive  at  par  in  the  ordinary  course  of  their  business,  or  to  pro- 
hibit such  corporation  or  banker  from  receiving  foreign  notes  from 
their  dealers  and  customers  in  the  r^ular  and  uskual  course  of 
their  business,  at  a  rate  of  discount  not  exceeding  that  which  is 
or  shall  be  at  the  time  fixed  by  law,  for  the  redemption  of  the 
bills  of  the  banks  of  this  state  at  their  agencies,  or  from  obtaining 
from  the  corporations,  associations  or  individuals  by  which  such 
foreign  notes  are  made,  the  payment  or  redemption  thereof* 

Amended  by  ch.  692  of  1892. 

Subd.  4  amended  by  chap.  398  of  1910. 

§  299.  TTnlawful  discount  of  bills  of  foreign  banks. 

Any  person,  association  or  corporation  within  the  state  who,  di- 
rectly or  indirectly,  on  any  pretense  whatever,  procures  or  receives 
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or  offers  to  receive  from  any  corporation  or  person  any  bank  bill 
or  note  or  other  evidence  of  debt  in  the  similitude  of  a  bank  note 
issued  or  purporting  to  have  been  issued  by  any  corporation  or 
individual,  situated  or  residing  without  this  state,  at  a  greater 
rate  of  discount  than  is  or  shall  be  at  the  time  fixed  by  law  for  the 
redemption  of  the  bills  of  the  banks  of  this  state  at  their  agencies, 
is  guilty  of  a  misdemeanor. 

§  300.  Miioonduot  by  officers  of  banking  department. 

The  superintendent  of  banks,  or  any  officer  in  the  banking  de- 
partment who  countersigns  bills  or  notes  for  any  person  or  corpo- 
ration exceeding  the  value  of  the  interest-bearing  stocks  of  the 
state  of  New  York  or  of  the  United  States,  or  other  securities 
deposited  with  such  superintendent  by  such  person  or  corporation 
on  account  thereof,  is  guilty  of  a  felony,  punishable  by  a  fine  of 
not  less  than  five  thousand  dollars  or  by  imprisonment  for  not 
less  than  five  years,  or  by  both. 

§  301.  TTsing  dies  and  plates  of  extinct  state  bank. 

Any  person  who  uses  the  dies  and  plates  of  a  state  bank  in  the 
manufacture  of  notes  and  bills,  after  such  bank  has  become  a 
national  bank  in  pursuance  of  law,  is  guilty  of  a  misdemeanor. 

§  302.  Trnauthorised  use  of  the  term  ''  bank." 

Any  person  engaged  in  banking  in  this  state,  not  subject  to  the 
supervision  of  the  superintendent  of  banks,  and  not  required  by 
law  to  report  to  such  superintendent,  who  was  not  engaged  in  such 
banking  before  May  23,  1885,  who 

1.  Uses  an  office  sign  at  the  place  where  such  business  is  trans- 
acted, having  thereon  any  artificial  or  corporate  name,  or  other 
words,  indicating  that  such  place  or  office  is  the  place  or  office  of 
a  bank;  or, 

2.  Uses  or  circulates  any  letter-heads,  bill-heads,  blank  notes, 
blank  receipts,  certificates,  circular  or  any  written  or  printed 
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paper  whatever,  having  thereon  any  artificial  or  corporate  name, 
or  other  word  or  words  indicating  that  such  business  is  the  business 
of  a  bank ; 

Is  guilty  of  a  misdemeanor. 


False  statements  or  rumors  as  to  banking  institntion. 

Any  person  who  willfully  and  knowingly  makes,  circulates  or 
transmits  to  another  or  others  any  statement  or  rumor,  written, 
printed,  or  by  word  of  mouth,  which  is  untrue  in  fact  and  is  di- 
rectly or  by  inference  derogatory  to  the  financial  condition  or  af- 
fects the  solvency  or  financial  standing  of  any  bank,  private 
banker,  savings  bank,  bank  association,  building  and  loan  associa- 
tion or  trust  company  doing  business  in  this  state,  or  who  know- 
ingly counsels,  aids,  procures  or  induces  another  to  start,  trans- 
mit or  circulate  any  such  statement  or  rumor,  is  guilty  of  a  mis- 
demeanor punishable  by  a  fine  of  not  more  than  one  thousand  dol- 
lars or  by  imprisonment  for  not  more  than  one  year,  or  both. 

Added  by  L.  1912,  ch.  211. 

Amended  by  L.  1914,  ch.  112.    In  effect  AprU  4,  1914. 

§  304.  Falsification  of  books,  reports  or  statements  of  corporations 
subject  to  the  banking  law,  by  an  officer,  director,  trustee, 
employee  or  agent  thereof. 

Any  officer,  director,  trustee,  employee  or  agent  of  any  corpora- 
tion to  which  the  banking  law  is  applicable  who  makes  a  false 
entry  in  any  book,  report  or  statement  of  such  corporation  with 
intent  to  deceive  any  oflScer,  director  or  trustee  thereof,  or  any 
agent  or  examiner  lawfully  appointed  to  examine  into  its  con- 
dition or  into  any  of  its  aifairs,  or  any  public  officer,  office  or 
board  to  which  such  corporation  is  required  by  law  to  report,  or 
which  has  authority  by  law  to  examine  into  its  condition  or  into 
any  of  its  affairs,  or  who,  with  like  intent,  willfully  omits  to 
make  a  true  entry  of  any  material  particular  pertaining  to  the 
business  of  such  corporation  in  any  book,  report  or  statement  of 
such  corporation  made,  written  or  kept  by  him  or  under  his 
direction,  is  guilty  of  a  felony. 

Added  by  L.  1912,  eh.  208.    In  effect  September  1,  1912. 
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§  308.  Abstraction  or  misappropriation  of  money,  funds  or  property, 
or  misapplication  of  credit  of  corporations  to  which  the 
banking  law  is  applicable,  by  an  officer,  director,  trustee, 
employee  or  agent  thereof. 

Any  oflScer,  director,  trustee,  employee  or  agent  of  any  corpora- 
tion to  which  the  banking  law  is  applicable,  who  abstracts  or 
willfully  misapplies  any  of  the  money,  funds  or  property  of  such 
corporation,  or  willfully  misapplies  its  credit,  is  guilty  of  a  felony. 
Nothing  in  this  section  shall  be  deemed  or  construed  to  repeal, 
amend  ot  impair  any  existing  provision  of  law  prescribing  a  pun- 
ishment for  any  such  offense. 

Added  by  L.  1913,  ch.  102.     In  effect  September  1,  1913. 

§  660.  Frauds  in  the  organization  of  corporations. 

A  person  who: 

1.  Without  authority  subscribes  the  name  of  another  to  or 
inserts  tho  name  of  another  in  any  prospectus^  circular  or  other 
advertisement  or  announcement  of  any  corporation  or  jointrstock 
association  existing  or  intended  to  be  formed  with  intent  to  per- 
mit the  same  to  be  published,  and  thereby  to  lead  persons  to 
believe  that  the  person  whose  name  is  so  subscribed  is  an  officer, 
agent,  member  or  promoter  of  such  corporation  or  association ;  or, 

2.  Signs  the  name  of  a  fictitious  person  to  any  subscription  for 
or  agreement  to  take  stock  in  any  corporation,  existing  or  pro- 
posed ;  or, 

3.  Signs  to  any  such  subscription  or  agreement  the  name  of 
any  person,  knowing  that  such  person  does  not  intend  in  good 
faith  to  comply  with  the  terms  thereof,  or  under  any  understand- 
ing or  agreement,  that  the  terms  of  such  subscription  or  agree- 
ment are  not  to  be  complied  with  or  enforced, 

Is  guilty  of  a  misdemeanor. 

§  661.  Frauds  in  procuring  organization  of  corporations. 

An  officer,  agent  or  clerk  of  a  corporation,  or  of  persons  pro- 
posing to  oi^anize  a  corporation,  or  to  increase  the  capital  stock  of 
a  corporation,  who  knowingly  exhibits  a  false,  forged  or  altered 
book,  paper,  voucher,  security  or  other  instrument  of  evidence 
to  any  public  officer  or  board  authorized  by  law  to  examine  the 
©Ionization  of  such  corporation,  or  to  investigate  its  affairs,  or  to 
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allow  an  increase  of  its  capital,  with  intent  to  deceive  such  officer 
or  board  in  respect  thereto,  is  punishable  by  imprisonment  in  a 
state  prison  not  exceeding  ten  years. 

§  662.  Fraudulent  inue  of  stocks  and  bonds. 

An  officer,  agent  or  other  person  in  the  service  of  any  jointrstock 
company  or  corporation  formed  or  existing  under  the  laws  of  thi^ 
sfate;,  or  of  the  United  States  or  of  any  state  or  territory  thereof, 
or  of  any  foreign  government  or  coxmtry,  who  willfully  and  know- 
ingly, with  intent  to  defraud: 

1.  Sells,  pledges  or  issues,  or  causes  to  be  sold,  pledged  or 
issued,  or  signs  or  executes,  or  causes  to  be  signed  or  executed 
with  intent  to  sell,  pledge  or  issue,  or  causes  to  be  sold,  pledged 
or  issued,  any  certificate  or  instrument  purporting  to  be  a  certifi- 
cate or  evidence  of  the  ownership  of  any  share  or  shares  of  such 
company  or  corporation,  or  any  bond  or  evidence  of  debt,  or 
writing  purporting  to  be  a  bond  or  evidence  of  debt  of  such  com- 
pany or  corporation,  without  being  first  thereto  duly  authorized 
by  such  company  or  corporation,  or  contrary  to  the  charter  or  laws 
under  which  such  corporation  or  company  exists,  or  in  excess  of 
the  power  of  such  company  or  corporation  or  of  the  limit  imposed 
by  law  or  otherwise  upon  its  power  to  create  or  issue  stock  or  evi- 
dences of  debt ;  or, 

2.  Reissues,  sells,  pledges  or  disposes  of,  or  causes  to  be  re- 
issued, sold,  pledged  or  disposed  of,  any  surrendered  or  canceled 
certificates,  or  other  evidence  of  the  transfer  or  ownership  of  any 
such  share  or  shares. 

Is  punishable  by  imprisonment  for  a  term  not  exceeding  seven 
years,  or  by  a  fine  not  exceeding  three  thousand  doUars,  or  by 
both. 

§  663.  Aoting  for  foreign  oorporations  not  anthoriied  to  do  bniiiLeiP 
in  this  state. 

Any  person,  or  corporation,  who, 

1.  Acts  as  agent  or  representative  of  any  mortgage,  loan  or 
investment  corporation  or  building  and  mutual  loan  corporation 
or  association  or  co-operative  savings  and  loan  association  organ- 
ized outside  of  this  state,  while  such  mortgage,  loan  or  investment 
corporation  or  building  and  mutUftl  lofm  corporation  or  asspcia- 
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tion  or  cooperative  savings  and  loan  association  shall  not  be 
authorized  under  a  license  of  the  superintendent  of  banks  to  do 
business  in  this  state ;  or, 

2.  Acts  as  agent  or  representative  in  this  state  of  a  foreign 
corporation,  other  than  a  moneyed  corporation,  with  the  words 
"  trust,"  "  bank,"  "  banking,"  "  insurance,"  "  assurance,"  "  in- 
demnity,'  "  guarantee,"  *'  guaranty,"  '*  savings,"  "  investment," 
"  loan,"  "  benefit,"  or  any  other  words  or  terms  indicating,  repre- 
enting  or  holding  out  such  company  to  be  a  moneyed  corporation 
as  a  part  of  its  name  or  corporate  title,  or  who,  in  connection  with 
such  corporation  or  otherwise,  shall  put  forth  any  sign  containing 
said  name,  or  who  shall  advertise  or  publish  the  said  company  as 
doing  business  in  this  state,  directly  or  indirectly,  through  agents 
or  otherwise,  while  such  company  shall  not  be  authorized  under  a 
certificate  procured  from  the  secretary  of  state  pursuant  to  section 
fifteen  of  the  general  corporation  law  to  do  business  in  this  states 
is  guilty  of  a  misdemeanor. 

§  664.  Miscondnot  of  offioen  and  directon  of  itock  oorporatioBS. 

A  director  of  a  stock  corporation,  who  concurs  in  any  vote  or 
act  of  the  directors  of  such  corporation,  or  any  of  them,  by  which 
it  is  intended : 

1.  To  make  a  dividend,  except  from  the  surplus  profits  arising 
from  the  business  of  the  corporation,  and  in  the  cases  and  manner 
allowed  by  law ;  or, 

2.  To  divide,  withdraw,  or  in  any  manner  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  capital  stock  of  the  cor- 
poration or  to  reduce  such  capital  stock  without  the  consent  of 
the  legislature;  or, 

3.  To  discount  or  receive  any  note  or  other  evidence  of  debt  in 
payment  of  an  installment  of  capital  stock  actually  called  in,  and 
required  to  be  paid,  or  with  intent  to  provide  the  means  of  making 
such  payment;  or, 

4.  To  receive  or  discQunt  any  note  or  other  evidence  of  debt 
with  intent  to  enable  any  stockholder  to  withdraw  any  part  of 
the  money  paid  in  by  him  on  his  stock ;  or, 

5.  To  apply  any  portion  of  the  funds  of  such  corporation, 
except  surplus  profits,  directly  or  indirectly,  to  the  purchase  of 
shares  of  its  own  stock, 

Is  guilty  of  a  misdemeanor* 
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An  officer  or  director  of  a  stock  corporation  who: 

6.  I^ues,  participates  in  issuing,  or  concurs  in  a  vote  to 
issue  any  increase  of  its  capital  stock  beyond  the  amount  of  the 
capital  stock  thereof,  duly  aiuthorized  by  or  in  pursuance  of  law; 
or, 

7.  Sells,  or  agrees  to  sell,  or  is  directly  or  indirectly  inter- 
ested in  the  sale  of  any  share  of  stock  of  such  corporation,  or  in 
any  agreement  to  sell  the  same,  unless  at  the  time  of  such  sale 
or  agreement  he  is  an  actual  owner  of  such  share, 

Is  guilty  of  a  misdemeanor,  punishable  by  imprisonment  for 
not  less  than  six  months,  or  by  a  fine  not  exceeding  five  thousand 
dollars,  or  by  both. 

§  665.  Hifloonduct  of  directors,  offloers,  agents  and  employees  of 
corporations. 

A  director,  officer,  agent  or  employee  of  any  corporation  or 
joint-stock  association  who: 

1.  Knowingly  receives  or  possesses  himself  of  any  of  its  prop- 
erty otherwise  than  in  payment  for  a  just  demand,  and  with 
intent  to  defraud,  omits  to  make  or  to  cause  or  direct  to  be  made 
a  ^ull  and  true  entry  thereof  in  its  books  and  accounts;  or, 

2.  Makes  or  concurs  in  making  any  false  entry,  or  concurs  in 
omitting  to  make  any  material  entry  in  its  books  or  accounts;  or, 

3.  Knowingly  (a),  concurs  in  making  or  publishing  any  written 
report,  exhibit  or  statement  of  its  affairs  or  pecuniary  condition 
containing  any  material  statement  which  is  false,  or  (b),  omits 
or  concurs  in  omitting  any  statement  required  by  law  to  be  con- 
tained therein ;  or, 

4.  Having  the  custody  or  control  of  its  books,  willfully  refuses 
or  n^lects  to  make  any  proper  entry  in  the  stock  book  of  such 
corporation  as  required  by  law,  or  to  exhibit  or  allow  the  same 
to  be  inspected,  and  extracts  to  be  taken  therefrom  by  any  person 
entitled  by  law  to  inspect  the  same,  or  take  extracts  therefrom ;  or, 

5.  If  a  notice  of  an  application  for  an  injunction  affecting  the 
property  or  business  of  such  joint-stock  association  or  corporation 
is  served  upon  him,  omits  to  disclose  the  fact  of  such  service  and 
the  time  and  place  of  such  application  to  the  other  directors, 
officers  and  managers  thereof;  or, 
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6.  Refuses  or  neglects  to  make  any  report  or  statement  lawfully 
required  by  a  public  officer, 
Is  guilty  of  a  misdemeanor. 

§  666.  TTnlawful  use  of  certain  titles  in  connection  with  corporate 
name. 

Any  person,  association  or  corporation  other  than  a  moneyed 
corporation,  who  shall  within  this  state  directly  or  indirectly,  or 
through  agents  or  representatives  transact  business  under,  or  in 
anywise  use  a  corporate  name  or  a  corporate  title  with  the  words 
"  trust,"  "  bank,"  "  banking,"  "  insurance,"  "  assurance,"  "  in- 
demnity," "  gufi&rantee,"  "  guaranty,"  "  savings,"  **  investment," 
"  loan,"  "  benefit,"  as  a  part  of  such  name  or  title,  is  guilty  of  a 
misdemeanor;  provided,  however,  that  any  domestic  corporation, 
other  than  a  moneyed  corporation,  heretofore  duly  organized  and 
heretofore  duly  authorized  by  law  to  use  and  on  April  twenty- 
ninth,  nineteen  hundred  and  four,  lawfully  using  either  or  any  of 
such  words  as  a  part  of  its  lawful  corporate  title,  may  lawfully 
continue  to  use  such  corporate  title,  provided  and  if  it,  being  a  cor- 
poration other  than  a  moneyed  corporation,  shall,  wherever  the 
name  shall  be  printed,  written,  engraved  or  displayed,  add,  in 
legible  English  characters,  of  substantially  the  same  size  and  style 
as  the  name,  directly  under  the  said  name  or  immediately  in  con- 
nection therewith,  wherever  so  used,  the  words  '^  not  a  moneyed 
corporation." 


§  667.  Presumption  of  knowledge  of  corporate  condition  and  busi- 
ness and  of  assent  thereto  by  directors;  definitions. 

It  is  no  defense  to  a  prosecution  for  a  violation  of  the  provisions 
of  this  article  and  article  twenty-six,  that  the  corporation  is  a 
foreign  corporation,  if  it  carries  on  business  or  keeps  an  office 
therefor  in  this  state. 

The  term  "  director  "  as  used  in  this  article  and  article  twenty- 
six  includes  any  of  the  persons  having,  by  law,  the  direction  or 
management  of  the  affairs  of  a  corporation,  by  whatever  name 
described. 

A  director  of  a  corporation  or  joint-stock  association  is  deemed 
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to  have  such  a  knowledge  of  the  affairs  of  the  corporation  or  asso- 
ciation as  to  enable  him  to  determine  whether  any  act,  proceeding 
or  omission  of  its  directors  is  a  violation  of  this  article  and  arti- 
cle twenty-six.  If  present  at  a  meeting  of  the  directors  at  which 
any  act,  proceeding  or  omission  of  such  directors  in  violation  of 
this  article  and  article  twenty-six  occurs,  he  must  be  deemed  to 
have  concurred  therein,  unless  he  at  the  time  causes  or  in  writing 
requires  his  dissent  therefrom  to  be  entered  on  the  minutes  of  the 
directors.  If  absent  from  such  meeting,  he  must  be  deemed  to 
have  concurred  in  any  such  violation,  if  the  facts  constituting  such 
violation  appear  on  the  record  or  minutes  of  the  proceedings  of 
the  board  of  directors,  and  he  remains  a  director  of  the  corpora- 
tion for  six  months  thereafter  without  causing  or  in  writing  requir- 
ing his  dissent  from  such  violation  to  be  entered  on  such  record  or 
minutes. 

§  668.  Hisconduot  at  corporate  electionB. 

Any  person  who: 

1.  Being  entitled  to  vote  at  any  meeting  of  the  stockholders  or 
bondholders  or  both  of  a  stock  corporation,  sells  his  vote,  or  who 
issues  a  proxy  to  vote  to  any  person  for  any  sum  of  money  or  thing 
of  value,  except  as  expressly  authorized  by  law;  or, 

2.  Acts  as  an  inspector  of  election  at  any  such  meeting  and  vio- 
lates an  oath  taken  by  him  in  pursuance  of  law  as  such  inspector, 
or  violates  the  provisions  of  an  oath  required  by  law  to  be  taken  by 
him  as  such  inspector,  or  is  guilty  of  any  dishonest  or  corrupt  con- 
duct as  such  inspector, 

Is  guilty  of  a  misdemeanor. 

§  1293b.  Obtaining  property  or  credit  by  use  of  false  stat^nent. 

Any  person 

1.  Who  shall  knowingly  make  or  cause  to  be  made,  either  di- 
rectly or  indirectly,  or  through  any  agency  whatsoever,  any  false 
statement  in  writing,  with  intent  that  it  shall  be  relied  upon,  re- 
specting the  financial  condition,  or  means  or  ability  to  pay,  of 
himself,  or  any  other  person,  firm  or  corporation,  in  whom  he  is 
interested,  or  for  whom  he  is  acting,  for  the  purpose  of  procuring 
in  any  form  whatsoever,  either  the  delivery  of  personal  property, 
the  payment  of  cash,  the  making  of  a  loan  or  credit,  the  exten- 
sion of  a  credit,  the  discount  of  an  account  receivable,  the  execu- 
tion, making  or  delivery  by  any  person,  firm,  or  corporation  of 
any  bond  or  undertaking  or  the  making,  acceptance,  discount,  sale 
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or  indorsement  of  a  bill  of  exchange,  or  promissory  note,  for  the 
benefit  of  either  himself  or  of  such  person,  firm  or  corporation ;  or 

2.  Who,  knowing  that  a  false  statement  in  writing  has  been 
made,  respecting  the  financial  condition  or  means  or  ability  to 
pay,  of  himself,  or  such  person,  firm  or  corporation,  in  which  he 
is  interested,  or  for  whom  he  is  acting,  procures,  upon  the  faith 
thereof,  for  the  benefit  either  of  himself,  or  of  such  person,  firm 
or  corporation,  either  or  any  of  the  things  of  benefit  mentioned 
in  subdivision  one  of  this  section;  or 

3.  Who,  knowing  that  a  statement  in  writing  has  been  made, 
respecting  the  financial  condition  or  means  or  ability  to  pay,  of 
himself  or  such  person,  firm  or  corporation,  in  which  he  is  inter- 
ested, or  for  whom  he  is  acting,  represents  on  a  later  day,  either 
orally  or  in  writing,  that  such  statement  theretofore  made,  if  then 
again  made  on  said  day,  would  be  then  true,  when  in  fact,  said 
statement  if  then  made  would  be  false,  and  procures  upon  the  faith 
thereof,  for  the  benefit  either  of  himself  or  of  such  person,  firm  or 
corporation,  either  or  any  of  the  things  of  benefit  mentioned  in 
subdivision  one  of  this  section, 

Shall  be  guilty  of  misdemeanor  and  punishable  by  imprison- 
ment for  not  more  than  one  year  or  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  both  fine  and  imprisonment. 

Added  by  L.  1912,  ch.  840.  and  L.  1921,  ch.  306. 

S$  2400.  Taking  security  upon  certain  property  for  usurious  loans. 

A  person  who  takes  security,  upon  any  household  furniture, 
sewing  machines,  plates  or  silverware  in  actual  use,  tools  or  imple- 
ments of  trade,  wearing  apparel  or  jewelry,  for  a  loan  or  forbear- 
ance of  money,  or  for  the  use  or  sale  of  his  personal  credit,  con- 
ditioned upon  the  payment  of  a  greater  rate  than  six  per  centum 
per  annum  or,  who  as  security  for  such  loan,  use  or  sale  of  personal 
credit  as  aforesaid,  makes  a  pretended  purchase  of  such  property 
from  any  person,  upon  the  like  condition,  and  permits  the  pledger 
to  retain  the  possession  thereof  is  guilty  of  a  misdmeanor. 
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Abstract  of  Title: 

mortgage  loans  by  savings  banks 241 

Acceptance: 

claims  of  creditors 76 

private   banker's   affidavit 26 

revocation    26,  158 

Acceptance!: 

banks   106,  108 

investment  companies 208 

trust  companies    185,  190 

Acconnting: 

by  trust  company  acting  as  fiduciary 188 

Accounts  (see  Books  and  Accounts). 

Actions: 

by  attorney-general  in  name  of  superintendent 31 

by  superintendent,  against  directors,  trustees  or  officers 81 

by  superintendent  in    liquidation,   preference 71 

by  superintendent  to  enforce  agreements 44 

by  superintendent  where  attorneys'  liens  are  asserted 64 

failure  to  transmit  money 167 

interpleader  in,  to  recover  deposits  (see  Interpleader). 

on  unaccepted  claims 76 

payment  of  sums  recovered  into  state  treasury 19 

to  enforce  stockholders*  liability: 

banks   120 

powers  of  superintendent 80 

safe  deposit  companies 322 

trust  companies    206 

to  recover  sums  due  banking  department 17 

usury: 

banks   and   bankers 114 

trust  companies    200 

Administrators   (see  also  Executors)^ 

included  in  definition  of  private  banker 2 

liability  as  stockholders: 

when  bank  may  act  as 100 

banks  120 

safe  deposit  companies 322 

trust  companies 206 

trust  company  acting  as 186,  188 
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(RefereaeeM  are  to  «eotloiuiO 
AffidATiU: 

as  to  payment  of  capital : 

banks    108 

investment  companies   291 

personal  loan  companies 34V 

safe  deposit  companies 316 

trust  companies 183 

as  to  payment  of  subscriptions: 

land   bank    423 

of  private  bankers  seeking  exemption: 

contents    160 

duties  of  superintendent 26 

revocation  of  acceptance 20,  163 

Agent: 

acts  of,  as  prima  facie  evidence  against  principal • STt 

of  foreign  corporation  (see  Foreign  Corporations), 
of  private  banker: 

receipt  for  money  received  for  transmission 168 

to  continue  liquidation 70 

Aggregate  Demand  Deposits: 

definition   of    ••••••••••      ^ 

reserves  against   (see  Reserves). 

Amendment  of  By-Laws: 

credit  unions  478 

land  bank    486 

savings  and  loan  associations 410 

savings  banks   262 

Amortisation  of  Secnrities: 

banks    100,  116 

savings  and  loan  associations 391,  394 

savings  banks   '. 246,  264,  278 

trust  companies    193,  194,  202 

Annual  Meeting  of  Directors: 

banks 128 

credit  unions    4^ 

trust  companies    213 

Annual  Meeting  of  Stockholden  or  Shareholders: 

banks    122,  127 

credit  unions    451,  464 

land  bank   462,  436 

personal  loan  companies 353 

safe  deposit  companies 324 

savings  and  loan  associations 376 

trust  companies    209 
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(Referencea  «re   to   •ectlona.) 

Annual  Report  of  Superintendent ^3 

Annual  Report  of  Unclaimed  Deposits   (see  Unclaimed  Deposits,  Divi- 
dends and  Interest). 

Application  Certificate: 

defective,  not  to  be  filed  for  examination 21 

filing    by    superintendent 23 

filing   "  for   examination  " 22 

foreign  corporations: 

banking  corporation    144 

duties  of  superintendent 27 

investment  company 303 

personal  loan  brokers 359 

private   bankers    151 

Application  of  Banking  Law: 

banking  department  charged  with  enforcement 10 

to  whom  applicable 1 

what  private  bankers  subject 150 

Appointment: 

superintendent   of   banks 10 

deputies,    clerks,   etc IS 

Apply  Tal: 

discretion  of  superintendent 48 

Arreara  of  Interest: 

valuation  of  securities  by  superintendent 64 

Artificial  Name: 

prohibition  against  use  of 141 

Aasessments  by  Superintendent: 

application  of  interest  or  proceeds  of  securities. .'. 34 

efi'ect  of  change  from  state  to  national  bank 137 

entitled  to  priority 32 

for  encroachments  on  reserves  (see  Encroachment  on  Reserves), 
liability  for: 

banks   135 

investment  companies   299 

personal  loan  companies  and  brokers 3fi6 

safe  deposit  companies 330 

savings  banks   277 

trust  companies   220 

of  stockholders  of  insolvent  corporation 80 

of  stockholders  when  capital  impaired  (see  Impairment  of  Capital). 

payment  into  state  treasury 19 

32 
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(Reference*  «re  to  «eetlomB«> 

Assessments  by  Superintendent —  (Ckintinued) : 

proceedings  in  name  of  superintendent 31 

to  pay  expenses  of  department 17 

Assets: 

creditors  to  share  ratably 76 

insolvency  or  suspension  of  private  banker.  .^ 156 

inventory  of 66 

liquidation  and  conserving  of,  by  superintendent 69 

notice  to  persons  holding  assets  of  insolvent 65 

priorities  (see  Priorities). 

transfer  to  agent  to  continue  liquidation 79 

voluntary  dissolution 486 

when  judgment  not  lien  on 77 

Assignment: 

of  judgment  or  contract  to  savings  bank 2S9a 

Attorney-General : 

actions  to  procure  dissolution 59 

payment  of  recoveries  into  state  treasury 19 

purchase  of  judgment  or  contract  by  savings  bank 239a 

proceedings  in  name  of  superintendent 31 

voluntary   dissolution    486 

Attorney  in  Fact: 

power  of  trust  company  to  act  as 185 

superintendent  as,  to  accept  service  of  process 28,  145,  223,  304 

Attomeys-at-law  (see  Ck>un8el). 

Attorneys'  Liens. 

determination  of,  in  liquidation ^ 64 

Authorization  Certificate: 

conditions  precedent  to  commencing  business: 

banks   103 

credit  unions   .' 452 

investment  companies   291 

land  bank 423 

personal  loan  companies 341 

private  bankers    152 

safe  deposit  companies 316 

savings  banks   « 233 

trust  companies 183 

issuance,   contents,   etc 24 

revocation  by   superintendent 29 

effect  on  personal  loan  company 351 

effect  on  private  banker 158 

failure  of  personal  loan  company  to  submit  bond 342 

rights  and  privileges  of  private  bankers  under 153 

Available  Fund: 

savings  banks 251 
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it: 

disposition  of   property   on    liquidation tl,  68 

lien  of  safe  deposit  company 331 

power  to  receive  property  for  safe  keepinf^: 

banks 106 

safe    deposit    company 317 

tnist^oompanies 185 

Bankiiig  Department: 

charged  with  execution  of  banking  law 10 

communications  from    (see  Communications  from  Banking  Depart- 
ment). 

deputies,   clerks,   etc 13 

details  of  business  to  be  made  public 82 

fees  for  copies  and  certifications 18 

how  expenses   defrayed    17 

offices  and  furniture 12 

reimbursement  of  state  treasury 19 

Bankruptcy: 

trust    company    as    receiver    iit 186,  188 


amortization  of  securities 109 

amount  of  capital  stock  required 100 

annual   meeting   of   directors 128 

annual  meeting  of  stockholders 122 

annual  report  of  unclaimed  deposits,  dividends  and  interest 134 

as  depositaries  of  private  bankers'  reserves 106 

assessments  by  superintendent: 

for   encroachments   on   reserves 30 

for  expenses  of  banking  department 17 

liability  for   135 

assessment  of  stockholders  when  capital  impaired 121 

branch  offices  110 

calculation  of  earnings  for  dividend  period 116 

change  from  state  bank  to  trust  company 138 

change  from  state  to  national  bank 137 

change  of   location    119 

change  of  number  of  directors 127 

communications  from  banking  department 132 

conditions  precedent  to  commencing  business 103 

definition  of    2 

depositary  of  savings  bank  funds 251 

deposit  of  securities  with  superintendent 105 

deposits  of  minors,  trust  deposits  and  joint  deposits 148 

designation   as  reserve  depositaries 38 
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Banks. —  (Continued): 

dividends  to  stockholders 118 

eleotion  of  officers 128 

examinations : 

by  directors 130 

by  superintendent 39 

foreign  banks 144-147 

forfeiture  of  corporate  rights  by  non-user 485 

general  powers 106 

when  to  act  as  executor,  etc 106 

inooi^ration 100 

incorporators  (See  Incorporators). 

interest  chargeable  by 114,  115 

interpleader   in  certain  actions  against 113 

liquidation    (See  Liquidation  by  Superintendent), 
merger  (see  Merger). 

monthly  meeting  of  directors 129 

national  bank  changing  to  state  bank 104 

notice  of  intention  to  organize 101 

oath    of    directors 124 

organization  certificate  100 

penalties  (See  Penalties  and  Forfeitures). 

preservation  of  books  and  records 136 

prohibitions: 

against  bills  payable  otherwise  than  in  money 142 

against  encroachments  on  powers  of 140 

qualifications  and  disqualifications  of  directors 123 

quorum  of  directors 129 

rate  of  interest;  effect  of  usury 114,  115 

reports: 

of  directors'  examinations 131 

to  superintendent 133 

reserves    against    deposits 112 

restrictions : 

as  to  entries  in  books 109 

on  branch   offices 110 

on  deposit  of  funds Ill 

on  loans   i 108 

on  officers,  directors  and  employees 199 

on  purchases  of  securities 106 

on  taking  and  holding  real  estate 107 

on  total  liabilities  of  one  person. 106 

rights  and  liabilities  of  stockholders 120 

statement  to  directors 129 

surplus  fund   117 

tenure  of  office  of  directors 125 

trust  deposits   143 
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Banks  —  ( Continued ) : 

unauthorised  use  of  sign  or  words  indicating  bank 141 

usury,  effect  of  114 

vacancies  in  board  of  directors 126 

voluntary  dissolution   '. 486 

when  cori>orate  existence  begins 103 

Board  of  Directors  (see  Directors). 

Bonds: 

deposits  of,  with  superintendent  (see  Deposits  with  Superintendent). 

estimated  market  value  of 53 

investments  of  savings  banks   239 

iBTcstmeni  of  public  «funds  in,  of  land  bank 149 

list  of  bonds  by  superintendent 52 

official   (see  Official  Bonds), 
private  bankers: 

termination  of  liability  on 161 

to  superintendent: 

personal  loan  companies 341,  342 

savings  banks    234,  235 

Books  and  Accounts: 

orders  with  respect  to 56 

preservation  of   (see  Preservation  of  Books  and  Records), 
requirements  as  to: 

banks 109 

investment  companies   295 

personal  loan  companies  and  brokers 367 

private   bankers    165 

safe  deposit  companies 320 

savings  and  loan  associations 391 

savings  banks   246 

trust  companies   194 

Borrowing  Money  (see  also  Loans) : 

power  to  borrow: 

credit  unions    453 

savings  and  loan  associations 378,  388 

savings  banks  238 

restrictions  on  officers,  etc.: 

banks 139 

credit  unions  454 

investment  companies  301 

savings  banks   267 

trust  companies   222 

Boxes: 

when  superintendent  may  open , 67 
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Bnoch  Offices: 

banks 110 

foreign  trust  company  cannot  maintain 223 

investment  companies  293 

personal   loan  companies 349 

powers  and  duties  of  superintendent 61 

safe  deposit  companies 318,  319 

trust  companies   196 

savings  banks   %  246 

Bvnetin  Boaid: 

weekly  statement  by  soperintendent 82 

Burden  of  Proof: 

failure  to  transmit  money 167 

By-Laws: 

amendment  of  (see  Amendment  of  By-Laws). 

construction  of  term 419 

failure  to  file  with  organization  certificate 21 

filing  with  organization  certificate 22 

foreign  banking  corporation  must  submit  copy  to  superintendent. . . .  144 
requirements  as  to: 

credit  unions  461 

land  bank    422 

savings  and  loan  associations 376 

savings  banks   262 

Calculation  of  Earnings  (see  Earnings). 

Canal  Land  Contracts: 

investments  by  savings  banks 239a 

Capital: 

branch  offices,  requirements  for: 

banks   110 

investigation  by  superintendent 61 

personal  loan  companies 349 

trust  companies 195 

examination  by  superintendent  as  to  payment  of 24 

impairment  of   (see  Impairment  of  Capital). 

investments  of  (see  Investments). 

must  be  fully  paid  in  cash: 

banks 103 

investment  companies   291 

personal  loan  companies 341 

safe  deposit  companies 316 

trust  companies   16$ 

of  personal  loan  brokers  and  private  bankers  (see  Permanent  Capital)  • 

reduction  of  (see  Reduction  of  Capital). 
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Capital —  (Continued) : 
requirements  as  to: 

banks   100 

credit    unions    466 

foreign   banking  corporations 144 

foreign  investment  company 313 

investment    companies    290 

personal   loan   companies 340 

safe  deposit  companies 316 

savings  and  loan  associations 379 

trust  companies   180 

Capital  and  Sorplus: 

amount  required  of  reserve  depositary 33 

percentage  of,  that  may  be  loaned: 

banks   108 

trust  companies    190 

requirements  for  foreign  branches: 

banks   110 

trust  companies   196 

Certificates: 

application  certificate   (see  Application  Certificate). 

appointment   of   special    deputies 62 

authorization  certificate  (see  Authorisation  Certificate). 

authorizing  change  of  location 60 

authorizing  opening  of  branch  offices 61 

organization  certificate  (see  Organization  Certificate). 

Certificates  of  Deposit: 

restriction  on  issuance  by  savings  bank 243 

Certifications. 

fees  for,  to  superintendent 18 

Change  of  Location: 

powers  and  duties  of  superintendent 60 

requirements  as  to: 

banks    119 

credit   unions    460 

investment  companies   296 

personal  loan  companies 362 

private  bankers    160 

safe    deposit   companies 321 

savings  and  loan  associations 403 

savings    banks    259 

trust  companies f ....*. 206 
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Charters: 

conforming  to  banking  law: 

savings  banks 281 

sayings  and  loan  associations 418 

foreign  banking  corporations 144 

foreign  investment  companies dOZ,  304 

foreign  tmst  companies 22ii 

dtisenahip: 

statement  in  application  eeriiileaie: 

personal  loan  brokers S59 

private  bankers 151 

Claims  of  Creditors: 

acceptance  or  rejection 75 

list  of,  by  superintendent 73 

notice  to  creditors  to  make  proof 72 

objections  to   74 

saperintendenVs  power  to  compromise 09 

Classification: 

depositors  of  savings  bank 256 

directors  of  trust  company 208 

Clerks  of  Banking  Department: 

appointment^  compoisation,  etc 13 

how  compensation  paid 17 

retirement  on  pension 10 

Collateral  Demand  Loans: 

banks  and  bankers 115 

trust  companies   201 

Collection  of  Debts: 

powers  of  superintendent 09 

Commencement  of  Business: 

extension  of  time 49 

forfeiture  of  corporate  rights  by  non-user 486 

precedent  conditions  (see  Conditions  Precedent  to  Commencing  Busi- 
ness) . 

Committee  of  Lunatic: 

trust  company  as 185,  188 

Communications  from  Banking  Department: 

banks   132 

credit  unions  476 

investment  companies   , , , ,,..,..,., 297 
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Commtmicatioiis  from  Banking  Department —  ( Continue ) : 

personal  loan  companies 358 

safe  deposit  companies 928 

savings  and  loan  associations 412 

savings  banks   276 

Comparison: 

securities  deposited  with  superintendent 36 

Compensation: 

banking  department: 

deputies,  clerks  and  other  employees 13 

how  paid 17 

special  deputies,  etc.,  assisting  in  liquidation 63 

superintendent  of  banks  10 

credit  unions: 

directors  of   468 

officers  of   472 

land  bank  officers 434 

savings  bank  trustees,  officers  and  attorneys 265 

Complaint: 

in  action  on  unaccepted  claim 76 

Compounding  Debts  and  Compromisiiig  Claims: 

powers  of  superintendent    69 

Comptroller  (see  State  Comptroller) 

Conditions  Precedent  to  Commencing  BnsineM: 

banks  103 

change  from  national  to  state  bank 104 

change  from  state  bank  to  trust  company 138 

credit  unions 452 

foreign  banking  corporations  145 

foreign  investment  companies   303,  304 

investigation  by  superintendent  as  to  compliance  with 24 

investment  companies   291 

land  bank  423 

personal  loan  companies 341 

personal  loan  brokers  361 

.private  bankers    152 

reincorporation  of  investment  company 309 

reincorporation  of  personal  loan  association 343 

safe  deposit  companies  316 

savings  banks  233 

trust  companies 183 

Constmction  of  Banking  Law 501 
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Contingent  Fund: 

payings  and  loan  aaBociations 902 

Contracts: 

investments  by  savings  banks 239a 

Copies: 

fees  for,  to  superintendent  18 

Corporate  Existence: 

change  from  national  to  state  bank 104 

change  from  state  to  national  bank 137 

►        commencement  of: 

banks 103 

credit  unions  452 

investment  companies   291 

land  bank 423 

personal  loan  companies 341 

safe  deposit  companies 316 

savings  and  loan  associations   377 

savings  banks   233 

trust  companies    183 

effect  of  merger 494 

forfeiture  by  non-user    485 

statement  of  duration  in  organization  certificate: 

hanks 100 

credit   unions    450 

investment  companies   290 

personal  loan  companies 340 

safe  deposit  con^panies   315 

trust  companies    180 

termination  after  liquidation 79 

voluntary  dissolution    486 

Corporate  Name  (see  also  Name) : 

conveyances  to  corporations: 

banks 107 

savings  and  loan  associations 387 

savings  banks  240 

trust  companies   ,139 

merger  of  corporations  488 

statement  in  application  certificate: 

foreign  banking  corporation  144 

foreign  investment  company  303 

statement  in  notice  of  intention: 

banks 101 

savings  banks   231 

trust  companies  ,,,.....  ^ ,., , ,,,.,,.,,,,  181 
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Corporate  Name  (see  also  Name)  —  (Continued) : 
statement  in  organization  certificate: 

banks 100 

credit  unions 450 

investment  companies  290 

land   bank    421 

personal  loan  companies 340 

safe  deposit  companies  315 

savings  and  loan  associations 375 

savings  banks 230 

trust  companies   180 

use  of  word  "  savings  "  prohibited 279 

use  of  words  "  credit  union  "  prohibited 479 

use  of  words  indicating  bank  prohibited 141 

Corporate  Powers  (see  Powers). 

Costs: 

actions  to  recover  deposits: 

banks 113 

savings  banks   250 

trust  companies 199 

Counsel: 

emp]o3rment  by  superintendent  02 

compensation  for  assisting  in  liquidation 63 

compensation  of,  by  savings  bank 205 

County  Qerk: 
filing: 

affidavits  as  to  capital   (see  Affidavits). 

approved  merger  agreement   492 

authorization  certificate   24 

certificate  allowing  branch  office 51 

certificate  appointing  special  deputy 62 

certificate  authorizing  change  of  location 50 

examiners'  official  oath    13 

inventory  of  assets 66 

license  to  foreign  corporation 27 

list  of  claims   73,  76 

notice  of  revocation   26,  29 

order  extending  time  to  commence  business 49 

order  for  sale  of  property 69 

organization  or  application  certificate 28 

private   banker's    affidavit 25 

proceedings  of  stockholders'  meeting 7f 
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County  Qerk —  (Continued) : 

recording  conveyances: 

to  banks 107 

to  savings  and  loan  associations 967 

to  savings  banks 240 

to  trust  companies    180 

recording;  morti^ages: 

to  banks    106 

to  savings  and  loan  associations 366 

to  savings  banks    241 

to  tmst  companies    190 

Creditors: 

claims  of  (see  Claims  of  Creditors). 

dividends   to    78 

enforcement  of  stockholders'  liability  by: 

banks 120 

safe  deposit  companies   322 

trust  companies   206 

lien  on  deposit  of  foreign  corporation 33 

notice  to  prove  claims 72 

superintendent  as   trustee   for 44 

to  share  ratably  in  assets 76 

voluntary  dissolution    486 

Credit  Uniona: 

amendment  of  by-laws 473 

assessments  for  expenses  of  banking  department 17 

calculation  of  earnings  for  dividend  period 458 

capital    / 465 

change  of  location 460 

communications  from  banking  department 476 

conditions  precedent  to  commencing  business 462 

credit  committee    470 

definition  of    2 

deposit  of  funds,  and  priority  of  d^>osit8 456 

dividends  to  shareholders 459 

examinations  by   superintendent 39 

exemptions   461,  474 

fiscal  year    475 

forfeiture  of  corporate  rights  by  non-user 485 

general  powers    453 

guaranty  fund    457 

incorporation , 450 

incorporators  (see  Incorporators). 
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Credit  Unioiis--  (Continued) : 

individual  liability  of  shareholders 461 

inveetments 453 

liquidation   (see  Liquidation  by  Superintendent). 

loans  to  non-members  prohibited 478 

meetings  of  shareholders 464 

merger  (see  Merger). 

oaths  of  directors,  officers  and  committee  members 4(i6 

officers , 472 

organization  certificate  1 450 

powers  and  duties  of  directors 468 

priority   of  deposits   by 278,  414,  456 

proposed  by-laws   451 

qualifications  and  disqualifications  of  directors 465 

reduction  of  liability  to  shareholders 462 

reports  to  superintendent   477 

restrictions    on    powers 454 

special  duties  of  directors 469 

supervisory  committee    471 

term  of  office  of  directors 467 

unauthorized  use  of  term  "  credit  union  " 479 

voluntary  dissolution    486 

when  corporate  existence  begins 452 

withdrawal  and  expulsion  of  members 463 

Debenture  Bonds  of  Land  Bank: 

exemption  from  taxation 438 

investments  of  savings  and  loan  associations. . . . ' 384 

powers   of   land   bank 424,  426 

Definitioiia: 

aggregate  demand  deposits ^ .       3 

bank 2 

by-laws   419 

credit  union    2 

demand   deposits    3 

dividend   period    3 

dues  379 

free  shares  383 

guaranty   fund    3 

improved  real  estate ; 386 

improvements 386 

individual   banker    2 

investment  company    2 

land  bank  of  the  state  of  New  York 2 

net  earnings    3 

operating   expenses    390 
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Definitions—  (Continued) : 

personal    loan   company 2 

personal    loan    broker 2 

pledged  shares    383 

population   3 

private  banker    2 

reserve  depositary    3 

reserves  on  deposit , 3 

reserves  on  hand 3 

safe  deposit  company 2 

savings  and  loan  association 2 

savings  bank   2 

security 464 

shareholder 3 

stockholder 3 

surplus  3 

surplus  fund   3 

time  deposits    3 

total  profits  3 

total  reserves    3 

trust  company 2 

undivided  profits   3 

unimproved   real  estate 380 

vacant  real  estate 386 

Demand  Deposits: 

definition   of    3 

Depositaries: 

court  funds  (see  Moneys  Paid  into  Court), 
designation  by  directors  or  trustees: 

banks Ill 

credit  unions    456 

investment  companies   294 

land   bank    424 

savings  banks   251 

trust  companies    196 

designation  of  reserve  depositaries 38 

moneys  collected  in  liquidation 70 

powers  of  trust  company 185 

private   banker's    reserves 166 

Depositors: 

classification  of,  of  savings  banks 256 

dividends  to,  of  savings  banks 256 

reduction  of  liability  to,  of  savings  banks 280 

superintendent  as  trustee  for 44 

▼oluntary  dissolution   486 
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Depodt  of  SecuitiM  with  Superintendent: 

application  to  expenses  of  department 17 

cMidition  precedent  to  commencing  business: 

banks 103 

foreign   investment   companies 304 

inyestment  companies   291 

private   bankers    152 

trust  companies    183 

payment  of  interest  or  proceeds  into  state  treasury 19 

powers  and  duties  of  superintendent 33-37 

requirements  as  to: 

banks 106 

foreign    investment   companies 306 

investment  companies   292 

private  bankers    161 

trust  companies    184 

return  of  securities 37 

power  of  superintendent  to  take  and  hold 44 

Deposits: 

aggregate  demand  deposits  (see  Aggregate  Demand  Deposits). 

corporate  funds,  designation  of  depositary  (see  Depositaries). 

demand  deposits    (see  Demand  Deposits). 

minors',  trust  and  joint  deposits: 

banks 148 

savings  banks  249 

trust  companies    198 

power  to  receive: 

banks 106 

credit  unions   453,  454 

investment  companies    293,  294 

land  bank   424,  425 

private  bankers    153 

savings  banks    238 

trust  companies    186 

private  bankers: 

investments  of    166,  162,  164 

preference  in  case  of  insolvency  or  su^ension 156 

savings  banks: 

investment  of    239 

restrictions  on 247 

repayment 248,  262 

time  deposits  (see  Time  Deposits). 

UDciaimed  deposits  (see  Unclaimed  Deposits,  Dividends  and  Interest). 
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Deputy  Supeiintendents: 

appointment,  compensation,  etc 13 

bond   when  acting  as  superintendent 14 

examinations  of  corporations,  etc » 39 

how  compensation   paid 17 

official   communications   from    (see   Communicationa   from    Banking 

Department), 
retirement  on   pension 10 

Directors: 

actions  by  superintendent  against 81 

acts  of,  as  prima  facie  evidence  against  corporation 372 

annual  meeting  (see  (Annual  Meeting  of  Directors). 

assessment  of  stockholders  by  (see  Impairment  of  Capital). 

change  from  national  to  state  bank 104 

change  from  state  bank  to  trust  company 138 

change  of  location   (see  Change  of  Location). 

change  of  number: 

banks 127 

land  bank    433 

savings  and  loan  associations 408 

trust  companies    208 

classificaticm  of  trust  company  directors 208 

communications  from  bankiitg  department  (see  Conmiunicatione  from 
Banking  Department). 

credit  unions: 

powers  and  duties  of  directors 408,  409 

deposit  of  corporate  funds  (see  Depositaries). 

dividends   (see  Dividends). 

examinations  by  (see  Examinations  by  Directors  or  Trustees). 

merger  of  corporations  (see  Merger). 

monthly  .meetings : 

banks 129 

personal   loan  companies 357 

trust  companies   214 

oftth: 

banks 124 

credit  unions    466 

land  bank    431 

personal   loan  companies 365 

safe  deposit  companies 326 

savings  and  loan  associations 406 

trust  companies    211 

provision  as  to,  in  organization  certificate: 

banks 100 

credit   unions    450 

investment  companiea    290 
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Directors  —  ( Continued ) : 

proTisions  as  to,  in  organization  certificates —  (Continued) : 

land  bank    421 

personal  loan  companies 340 

safe  deposit  companies 315 

savings  and  loan  associations 375 

trust  companies   180 

qualifications  and  disqualifications: 

banks 123 

credit  unions 465 

land  bank 430 

personal   loan   companies 354 

safe  deposit  companies  325 

savings  and  loan  associations 405 

trust  companies   210 

quonun: 

banks 100,  129 

investment   companies    290 

personal  loan  companies 340,  357 

safe  deposit  companies 315 

trust  companies    180,  214 

reincorporated   investment  company 309 

reincorporated  personal   loan   association 343 

restrictions  on: 

banks 139 

investment  companies   301 

savings  and  loan  associations 400 

trust  companies   222 

restrictions  on  loans  to: 

banks 108 

credit  unions    464 

trust  companies    190 

term  of  office: 

banks 125 

credit  unions  467 

personal  loan  companies 356 

safe  deposit  companies 327 

savings  and  ^oan  associations 376 

trust  companies   208 

vacancies : 

banks  123,  126 

credit   unions    465 

land  bank    430,  462 

personal   loar   companies 354 

safe    deposit   companies 325 

savings  and  loan  associations 405.  407 

trust  companies 210.  212 

88 
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Diacretioa: 

powers  of  Buperintendent 48 

Dissolution: 

order  terminating  corporate  existence 79 

DiYidend  Period: 

definition   of    3 

Diyideads: 

amortization   of  securities    (see   Amortization  of   Securities). 

to  creditors,  in  liquidation 78 

to  depositors  of  savings  banks 238,  256 

to  shareholders: 

credit   unions    453,  458,  459 

savings  and  loan  associations 378,  382,  392,  395 

to  stockholders: 

banks 118,  133 

personal  loan  companies 350,  365 

trust  c<Mnpanies    204,  218 

unclaimed  dividends  (see  Unclaimed  Deposits,  Etc). 

Dormant  Accounts  (see  Unclaimed  Deposits,  Etc.). 

Earnings: 

calculation  of: 

banks 116 

credit  unions    458 

savings  and  loan  associations 394 

savings  banks  254 

trust  companies    202 

net  earnings  (see  Net  Earnings). 

Election  of  Ofllcers  (see  Officers). 

Employoeo: 

acts  of,  as  prima  facie  evidence  against  principal 372 

of  banking  department: 

appointment,  compensation,  etc 13 

how  compensation  paid    17 

of  superintendent  in  liquidation 62,  63 

restrictions  on: 

banks 139 

investment  companies 301 

savings  and  loan  associations 409 

trust  companies 222 

restrictions  on  loans  to: 

banks  108 

trust  companies   190 
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Employees — ( Continued ) : 

savings  banks: 

fidelity  bonds    270 

pensions 271 

■ayings   and   loan  aaaociatioiia  —  pensions    for 409-a 

Snoroachments  on  Powers  (see  Prohibitions). 

Encroachments  on  Resenres: 

assessments  for: 

by  superintendent 80 

liability  of  bank 112 

liability  of  private  banker 106 

liability  of  trust  company 197 

order  by  superintendent  to  make  good 66 

to  be  made  good  before  declaring  dividend: 

banks 118 

trust  companies  « « 204 

Endorsement: 

when  regarded  as  loan ^ 860,  873 

Estimated  Market  Value: 

calculation  of  guaranty  fund: 

savings  and   loan  associations 393 

savings  banks   253 

list  of  legal  investments  for  savings  banks 53 

reports  of  savings  banks  to  superintendent 273 

Eyidence  (see  Burden  of  Proof;  Presumptive  Evidence). 

Examinations  by  Directors  or  Tmstees: 

banks   130,  131 

savings  banks   272 

trust  companies  215,  216 

Examinations  by  Superintendent: 

corporations,  etc.,  subject  to  banking  law 39 

of  trust  departments  of  national  banks 39-a 

exempted  private  banker 26 

foreign  reserve  depositary 38 

investigations  (see  Investigations  by  Superintendent). 

refusal  to  submit  to,  as  ground  for  taking  possession 57 

savings  banks: 

result  to  be  certified  on  records.  ..«••••••«.. • 40 

Bzaminers: 

ai>pointment,  compensation,  etc 13 

certification  of  examination  of  savings  bank 40 

compensation  when  acting  as  special  deputy 63 

examinations  of  corporations,  etc 39 

how  compensation   paid 17 

reports  presumptive  evidence 59 
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Bzaminers —  (Continued) : 

reports   to  superintendent 41 

restrictions   on    15 

retirement  on  pension 16 

Bzecutions: 

exemptions  from  (see  Exemptions). 

EzecntiTe  Committee: 

banks 129 

personal   loan   companies 357 

savings  banks   264 

trust  companies    214 

EzecatoxB  (see  also  Administrators) : 

included  in  defindtion  of  private  banker 2 

liability  as  stockholders: 

when  bank  may  act  as 106 

banks 120 

safe   deposit   companies 322 

trust  companies    206 

power  of  foreign  corporation  to  act  as 223 

trust  companies  as 185,  188 

fizemptions: 

from  execution  and  taxation: 

credit  unions    461,  474 

land  bank   438 

savings  and   loan  associations 411 

private  bankers  filing  affidavits 160 

superintendent  exempt  from  filing  and  recording  fees 71 

Ezpenee  Fimd  of  Sayings  Bank: 

creation 236 

deposit  of,  by  incorporators 233 

dividends   to   contributors 256 

investigation  by  superintendent 23 

return  of    236 

statement  in  organization   certificate 230 

Expenses: 

of  examination  of  trust  funds  of  natiimal  banks 39-a 

calculation  of  net  earnings: 

banks    116 

credit  unions 458 

savings  and  loan  associations 394 

savings   banks 254 

trust  companies 202 

of  banking  department   (see  Banking  Department). 

of  land  bank 459 


Digitized  by 


Google 


Gknekal  Index.  625 

(References  are   to  seetfons.) 

Expenses  —  ( Continued ) : 

of  liquidation  (see  Liquidation  by  Superintendent), 
savings  and  loan  associations: 

restrictions  on  payment  of •  • 300 

Express  Company: 

not  a  private  banker 2 

Extensions  of  Time  by  Superintendent 49 

Federal  Reserve  Bank: 

exercise  of  trust  company  powers 223 

power  to  become  member: 

banks 106 

trust  companies    185 

prohibitions  against  unauthorized  banking 140 

reserves  of  members: 

banks 112 

trust  companies 197 

use  of  sign  or  word  indicating  bank 141 

Federal  Reserve  Notes: 

excluded  from  reserves: 

banks 112 

trust  companies    197 

Fees: 

credit  unions    463,  467 

savings  and  loan  associations 376,  378 

superintendent : 

acceptance  of  service  for  foreign  corporations 28 

copies  and  certifications  18 

exemption  of,  from  filing  and  recording  fees 71 

license,  for  foreign  bank 146 

payment  into  state  treasury  19 

Fidelity  Bonds: 

officers  and  employees  of  savings  banks 270 

Fiduciary  Pov^ers: 

restriction  on .24-a 

additional  securities  to  be  deposited 105 

special  authorization  to  banks , 106 

Fiduciaries: 

liability  as  stockholders: 

banks  120 

safe  d^)08it  companies 322 

trust  companies 206 

trust  companies  as 18«5,  188 

Filing  for  Examination: 

defective  certificates  not  to  be  filed 2.1 

or^nization  or  application  certificate 22 

private   banker's   affidavit 25 

time  within  which  authorization  certificate  must  issue 24 
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Fines: 

credit  unions 4«3,  464 

savings  and  loan  associations 378,  389 

Fiscal  Agent: 

powers  of  trust  company 185 

Foreign  Branches: 

banks 1 10 

trust  companies    195 

Foreign  Corporations: 

application  certificate   (see  Application  Certificate). 

assessments  for  expenses  of  banking  department 17 

conditions  precedent  to  engaging  in  business: 

banking  corporations 144,  145 

investment  companies 303,  304 

trust  companies    223 

deposit  of  securities  with  superintendent: 

investment   companies    38,  306 

examinations  by  superintendent 39 

licenses  27 

penalties  (see  Penalties  and  Forfeitures). 

power  to  act  as  executor  or  trustee 223 

prohibitions: 

exercise  of  investment  company  powers 302 

exercise  of  trust  company  powers 223 

transacting  savings  and  loan  business 420 

unauthorised  banking   140 

reports  to  superintendent: 

banking  corporations  147 

investment  companies   298 

reserve  depositaries  38 

rsTocation  of  license  29 

eflfect  on  banking  corporations 146 

^ect  on  investment  companies 308 

rights  and  privileges  under  license: 

banking  corporations 146 

foreign  investment  companies  305 

submitting  agents'  names  to  superintendent: 

banking  corporations  144 

investment  companies   307 

superintendent  as  attorney  to  accept  service  of  process 28 

designation  by  bank  ' 145 

designation  by  trust  company 223 

designation  by  investment  company 304 


Digitized  by 


Google 


Qexerai.  Index,  527 

(References  are  to  seotloBs.) 

Forfeitures  (see  Penalties  and  Forfeitures) : 

corporate  rights  forfeited  by  non-user ,  485 

GoYemor: 

appointment  of  superintendent 10 

Gross  Eamings: 

calculation  of   (see  Earnings). 

Guaranty: 

when  regarded  as  loan 369,  373 

Guaranty  Fund: 

credit  unions   i67«  459 

definition   of    3 

land  bank 427 

savings  and  loan  associations 392,  393,  395 

savings  banks  (see  also  Initial  Guaranty  Fund)  ..252,  253,  255,  256,  258 

Guardian: 

trust  company  as    185,  188 

Habitual  Drunkards: 

trust  company  as  committee  of 185,  188 

Immunity: 

offender  testifying  as  witness 370 

Im]Miirment  of  Capital: 

as  ground  for  taking  possession 57 

assessment  of  stockholders: 

banks 121 

safe  deposit  companies  323 

trust  companies    207 

effect  on  right  to  declare  dividends: 

banks 118 

credit  unions  459 

trust  companies 204 

order  by  superintendent  to  make  good 56 

Incorporation: 

powers  and   duties  of  superintendent 20-24 

requirements  in  case  of: 

banks 100 

credit  unions  450 

investment  companies   290 

land  bank  421 

personal  loan  companies  340 

safe  deposit  companies   315 

savings  and  loan  associations 37/> 

savings  banks   230 

trust  companies    1^ 
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Incorporators: 

bank* 100,  101 

credit  unions  450 

investigation  by  superintendent  as  to  fitness 23 

investment  companies  290 

personal  k)an  companies 340 

safe  deposit  companies 315 

savings  and  loan  associations  375 

savings  banks 230,  231 

agreement  as  to  expense  fund 235 

agreement  as  to  initial  guaranty  fund 234 

contributions  to  guaranty  fund 252 

dividends  on  contributions 256 

initial  guaranty  fund  and  expense  fund 233 

return  of  contributions 236,  237 

trust  companies  180,  181 

Index: 

persons  entitled  to  unclaimed  dividends,  etc 47 

Individual  Bankers: 

assessments  for  expenses  of  banking  department 17 

assessments  for  encroachments  on  reserves 30 

bill  payable  otherwise  than  in  money  prohibited 142 

definition  of 2 

examinations  by  superintendent   39 

liquidation  (see  Liquidation  by  Superintendent). 

rate  of  interest,  usury   114 

rights  of,  preserved  143 

use  of  sign  or  words  indicating  bank 141 

Infants  (see  Minors). 

Initial  Guaranty  Fund  of  Savings  Bank: 

creation 234 

doposit  of,  as  condition  precedent 233 

dividends  to  contributors  256 

investigation  by  superintendent 23 

return  of   236 

statement  in  organization  certificate 230 

Intention  to  Organixe  (see  Notice  of  Intention  to  Organise). 

Insolvency: 

liquidation    (see  Liquidation  by  Superintendent), 
priorities  in  assets  of  insolvent  (see  Priorities), 
securities  deposited  by  foreign  corporaticm: 

lien  in  favor  of  residents 33 

trust  company  as  receiver 185,  188 
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Insniance: 

mortgage  loans  by  savings  banks 241 

Interest: 

on  judgments  and  contracts  held  by  savings  banks 230a 

on  securities  deposited  with  superintendent 33 

application. in  payment  of  assessments 34 

banks    106 

foreign  investment  companies 306 

investment  companies  292 

private  bankers 161 

trust  companies    164 

on  stockholders  liability 80 

on  trust  funds  held  by  trust  company 188 

personal  loan  company  or  broker: 

reduction  of  rate  by  order  of  superintendent 56,  360,  364 

private  bankers: 

effect  on  status  of  payment  on  deposits 26,  160»  151,  160 

prohibition  against  usury 868 

rate  chargeable: 

ban!:s  and  bankers 114,  115 

investment  companies  293 

personal  loan  companies 344 

personal  loan  brokers 362 

savings  and  loan  associations 376,  378,  386 

trust  companies  200,  201 

savings  bank  deposits 256 

unclaimed  interest  (see  Unclaimed  Deposits,  Dividends  and  Interest). 

usury  (see  Usury). 

valuation  of  securities  in  arrears  of 64 

Interpleader: 

actions  to  recover  deposits: 

banks  113 

savings  banks  260 

trust  companies 199 

Inventory: 

of  assets  of  insolvent 06 

Investigations  by  Superintendent: 

application  for  authorization  certificate 23 

application  by  foreign  corporation  for  license 27 

application  to  open  branch  offices 51 

examinations  (see  Examinations  by  Superintendent). 

exempted  private  banker 26 

private  banker's  affidavit 25 

special    investigations *  39 
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Imrettment  Compinict; 

aBsessments  for  expenses  oi  banking  depaitment 17,  299 

branch  offices 293 

change  of  location   296 

communications  from  banking  department 297 

capital  required 290 

conditions  precedent  to  commencing  business 291 

dqMMit  of  securities  with  superintendent 292 

definition  of 2 

encroachments  on  powers  prohibited 302 

examination  by  superintendent  39 

foreign  investment  companies  (see  also  Foreign  Corporations)..   302-308 

forfeiture  of  corporate  rights  by  non-user 485 

general  powers   293 

incorporation 290 

incorporators    (see  Incorporators). 

liquidation    (see  Liquidation   by   Superintendent). 

merger  ( eee  Merger ) . 

organization    certificate    29C 

preservation  of  records    300 

reincorporation  under  banking  law 309 

restrictions : 

as  to  entries  in  books  295 

on  officers,  directors  and  employees .T. . '. .  301 

on  powers 294 

reports  to   superintendent 298 

voluntary  dissolution    486 

when  corporate  existence  begins 291 

Investments   (see  also  Bestrictions) . 

banks 106,  107,  108 

credit  unions 453 

land  bank 424,  425 

private  bankers  155,  162 

savings  and  loan  associations 378,  364,  386 

savings  banks    290,239a 

effect  of  conforming  charter 281 

estimated  market  value 53 

list  to  be  furnished  by  superintendent 52 

when  sale  may  be  required  by  superintendent 55 

trust  companies   185,  188,  189,  190,  103 

bonds  of  land  bank,  of  public  iunds ..••• 149 

Joint  Deposits: 

banks    148 

savings  banks  249 

trust  companies   198 
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Judgments: 

purchase  by  savings  banks 239a 

when  not  liens  on  insolyenf  s  assets 77 

Land  Bank: 

amendment  of  by-laws 435 

annual   meeting  of   shareholders 436 

assessments  for  expenses  of  banking  department 17 

bond  of  directors % . .   430 

change  of  number  of  directors 433 

commissions  and  payment  of  expenses 429 

conditions  precedent  to  conmiencing  business 423 

debentures  (see  Debenture  Bonds  of  Land  Bank). 

definition   of    2 

examinations  by  superintendent 39 

exemptions  from  taxation 438 

forfeiture  of  corporate  rights  by  non-user 485 

general  powers    424 

guaranty   fund    427 

incorporation 421 

incorporators   (see  Incorporators). 

individual  liability  of  shareholders 428 

investment  of  public  funds  in  bonds  of 140 

liquidation  (see  Liquidation  by  Superintendent). 

membership    428 

oath  of  directors , 431 

officers 434 

organization  .  certificate    421 

penalties  (see  Penalties). 

preference  of  creditors 437 

proposed  by-laws    422 

qualifications    of    directors 430 

restrictions  on  powers 425 

savings  and  loan  associations: 

investment  in  shares  and  obligations 384 

powers  as  to  land  bank 378 

provisions  in  by-laws  of 376 

transfer  of  shares 428 

vacancies   in   board   of  directors 432 

voluntary   dissolution    486 

when  corporate  existence  begins 423 

Land  Title  Registration  (see  Torrens  Law). 

Laws  Repealed 600 

Letters  of  Credit: 

banks    106,  108 

investment  companies  293 

trust  companies 185,  190 

Letters  Testamentary: 

granting  to  trust  company 188 
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Liberty  Bonds: 

loans  Becured  by IIN) 

Licenaat: 

foreign  corporations   (see  Foreign  Corporations). 

reincorporation  ol  personal  loan  associations 343 

Uent: 

against  assets  of  insobreni Co 

attorneys'  liens  (see  Attorneys'  Liens). 

of  credit  unions  on  shares  and  dividends • 453 

of  safe  deposit  companies  on  stored  property 331 

of  savings  and  loan  associations  on  shares 378 

securities  deposited  by  foreign  corporations 33 

when  judgments  do  not  constitute 77 

Limitatioiis  of  Actions: 

actions  by  superintendent  against  directors,  trustees  or  officers 81 

actions  on  unaccepted  claim 76 

actions  to  recover  savings  bank  deposits 248,  250 

stockholders'  liability: 

banks 120 

safe  deposit  companies    322 

trust  companies 200 

Liquidation  by  Snperintendent: 

acceptance  or  rejection  of  claims 75 

actions  against  directors,  trustees  or  officers 81 

actions  by  attorney-general   to  dissolve 59 

appointment  of  special  deputies 15 

assessments,  penalties  and  forfeitures  entitled  to  priority 32 

assets  (see  Assets). 

compounding  debts  and  compromising  claims 69 

deposit  of  moneys  collected 70 

disposition  of  unclaimed  dividends 78 

dividends  to  creditors 78 

effect  of  accepting  claims 76 

enforcement  of  stockholders'  liability   80 

filing  list  of  accepted  claims 75 

how  superintendent's  possession  may  terminate 58 

inventory  of  assets   66 

limitation  of  actions  on  unaccepted  claim 76 

liquidating  and  conserving  assets 69 

notice  to  bailor  to  remove  goods 68 

notice  to  creditors  to  prove  claims 72 

notice  to  persons  holding  assets 65 

objections   to  claims 74 

payment  of  expenses   68 

power  to  make  examination  after  taking  possession ?• 

preference  of  actions  by  superintendent 71 
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Liqnidfttion  by  Superintendent—  (Continued) : 
priorities   (see  Priorities). 

procedure  where  attorneys*  liens  are  asserted 64 

property  held  as  bailee  or  depositary 67,  68 

resumption  of  business  61 

relief  against  closing  by  superintendent 60 

special  deputies,  assistants,  counsel  etc 62 

savings  and  loon  associations: 

participation  of  shares  in  assets 402 

savings  banks: 

return  of  contributions   236 

superintendent  must  list  claims 73 

stockholders'  meeting  after  paynfent  of  creditors 79 

superintendents  pqwer  to  sue,  execute  instruments,  etc 71 

superintendent  exempt  from  filing  and  recording  fees 71 

termination  of  corporate  existence 79 

unclaimed  deposits,  dividends  and  interest 45 

within  what  time  claims  may  be  proved 72 

when  judgments  not  liens 77 

Lift: 

accepted  claims 75 

claims  presented  to  superintendent 73 

estimated  market  value  of  bonds 53 

legal  investments  for  savings  banks 52 

stockholders  of  trust  company 183 

unclaimed  deposits,  dividends  and  interest 46 

Loans: 

collateral  demand  loans  (see  Collateral  Demand  Lnans). 

credit  unions: 

additional   security    468 ' 

loans  to  non-members  prohibited 478 

interest  (see  Interest). 

personal  loan  companies: 

evidences   of    indebtedness 346 

what  constitutes  loan  within  state 373 

power  to  lend  (see  also  Powers) : 

banks 196 

credit  unions 453 

foreign  banks 145 

investment  companies •  •  -  293 

personal  loan  companies  344 

savings  and  loan  associations  378 

trust  companies 1*^ 
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Loans —  (Continued) : 

restrictions  on  (see  also  Restrictions) : 

banks 108,  139 

credit  unions    454,  478 

investment  companies 294,  301 

personal  loan  companies    345 

private  bankers 164 

safe  deposit  companies    319 

savings  and  loan  associations 386 

trust  companies 190,  222 

savings  and  loan  associations: 

repayment    .' 402 

usury  (see  Usury). 

what  constitutes  loan  within  state  ^73 

Location: 

branch  offices  (see  Branch  •Offices). 

change  of  location   (see  Change  of  Location). 

restrictions  as  to  (see  Restrictions). 

statement  in  application  or  organization  certificate: 

banks 100 

credit  unions 450 

foreign  banking  corporations 144 

foreign  investment  companies  303 

investment  companies 290 

land  bank 421 

personal  loan  companies 340 

personal  loan  brokers  359 

private  bankers 151 

safe  deposit  companies : 315 

savings  and  loan  associations 375 

savings  banks 180 

trust  companies 180 

statement  in  notice  of  intention  to  organise: 

banks *. 101 

savings  banks 231 

trust  companies 181 

Losses: 

calculation  of  net  earnings: 

banks 11^ 

credit  unions 458 

savings  and  loan  associations 394 

savings  banks   254 

trust  companies 202 

chargeable  against  guaranty  fund: 

credit  unions 467 

savings  and  loan  associations 392,  393 

savings  banks 252,  253 
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Losses —  (Continued) : 

payment  out  of  bank's  surplus  fund 117 

payment  out  of  initial  guaranty  fund  234 

reduction  of  liability  to  depositors  or  shareholders: 

credit  unions 462 

savings  and  loan  associations 404 

savings  banks 280 

LiuAtkt: 

trust  company  as  committee  185,  188 

Market  Value  (see  also  Estimated  Market  Value) : 
how  stocks,  etc.,  carried  on  books: 

banks 100 

trust  companies 104 

Married  Person: 

assignment  of  wages  or  salary  347 

Married  Womeii: 

power  of  trust  company  to  act  for s 186 

Members  (see  Shareholders). 

Merger: 

agreement  to  merge 488 

branch  offices  of  savings  banks 245 

effect  of    494 

filing  approved  agreement   402 

granting  letters  testamentary  to  successor 188 

issuance  of  new  stock  or  shares 405 

re-submission  of  approved  agreement  to  savings  bank  trustees 401 

rights  of  dissenting  stockholders  or  shareholders 406 

submission  of  agreement  to  stockholders  or  shareholders 400 

submission  of  agreement  to  superintendent 480 

when  authorized  487 

when  merger  takes  effect 406 

Minors: 

deposits  of: 

banks 148 

savings  banks   240 

trust  companies    108 

powers  of  trust  company  as  to 185,  188 


Digitized  by 


Google 


536  Geneeax  Index. 

<Reference«  are  to  aeetlonv.) 

Minutes: 

communications  from  banking  department  (see  Communications  from 
Banking  Department). 

declaration  of  dividends  by  savings  bank 256 

meeting  of  stockholders: 

change  from  state  bank  to  trust  company 138 

re-incorporation  of  investment  company 309 

re-incorporation  of  personal  loan  association 343 

volimtary  dissolution   486 

Moneys  Paid  into  Court: 

books  and  accounts  of  depositary: 

banks   109 

trust  companies 194 

trust  company  as  depositary 185,  168,  192^  194 

Monthly  Meetings: 

directors  (see  Directors). 

private  bankers 169 

savings  bank  trustees 264 

Mortgages: 

banks   108 

land  bank  4£4,  425 

participations  in 188 

power  of  foreign  banks  to  loan  on 145 

private  bankers  162,  163,  164 

registration  under  Torrens  Law 193,  241 

savings  and  loan  associations 384,  386,  391 

savings  banks 239,  241 

to  foreign  trust  company,  validity  of 223 

trust  companies 188,  190 

valuation  where  in  arrears  of  interest 54 

Name: 

corporate  name  (see  Corporate  Name). 

descriptive  name: 

personal   loan   brokers 363 

private  bankers   155 

statement  in  application  certificate: 

personal  loan  brokers 359 

private  bankers 151 

National  Banks: 

examination  of  trust  departments  of 30 

change  from  state  to  national  bank l;^7 

change  to  state  bank 104i 

designation  a«  reserve  depositaries 38,  166 

not  foreign  corporations 145 

prohibitions  against  unauthorized  banking 140 

use  of  sign  or  word  indicating  bank 141 

National  Defense  Savings  Shares: 

issuance  by  savings  and  loan  associations 383 
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Wet  Bunings: 

calculation  of   (see  Earnings). 

crediting  for  dividend  purposes: 

banks   118 

savings  and  loan  associations 395 

trust  companies    204 

definition  of  3 

personal  loan  companies: 

reduction  of  interest  and  charges 56,  350 

reports  to  superintendent: 

banks    133 

personal  loan  companies 365 

trust  companies   218 

transfers  to  guaranty  fund: 

credit  unions   457 

savings  banks  252,  255 

transfers  to  surplus  fund: 

banks   117 

trust  companies   203 

transfers  to  undivided  profits  of  savings  bank 256 

Newspaper  (see  Publication). 

Non-Stock  Corporations: 

credit  unions   2 

land  bank  2 

savings  and  loan  associations 2 

Notary  Pnblic: 

opening  safe,  vault  or  box 67,  331 

Notice: 

acceptance  of  private  banker's  affidavit 25 

amendment  of  by-laws   (see  Amendment  of  By-Laws). 

annual  meeting  (see  Annual  Meeting  of  Stockludders  or  Shareholders) . 

appointment  of  trust  company  as  guardian,  etc 188 

approval  of  application  to  engage  in  business 23 

assessment  of  stockholders'  liability 80 

assessment  to  make  good  impairment  of  capital : 

banks   121 

safe  deposit  companies 323 

trust  companies   207 

change  from  state  bank  to  trust  company 138 

»hange  from  state  to  national  bank 137 

ehange  of  location  (see  Change  of  Location), 
vhange  of  number  of  directors    (see  Directors). 

disposition  of  unclaimed  sums 79 

34 
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Notice  —  ( Continued ) : 

extra  dividends  to  depositors 256 

interpleader  (see  Interpleader). 

meeting  of  stockholders  after  payment  of  creditors 79 

refusal    to   allow    branch   office 51 

re-incorporation : 

of  investment  company  309 

of  personal  loan  association 343 

revocation : 

acceptance  of  private  banker's  affidavit 20 

authorization  certificate  or  license 29 

time  for  making  report 42 

to  bailor  of  property  held  by  insolvent 67,  68 

to  creditors  of  insolvent  to  prove  claims 72 

to  persons  holding  assets  of  insolvent 65 

voluntary  dissolution 486 

withdrawal  of  free  shares 397 

Notice  of  Intention  to  Organise: 

banks    101 

savings  banks   231 

trust  companies 181 

proof  of  publication  and  service: 

banks   102 

savings  banks   232 

trust  companies   182 

superintendent's  powers  and  duties 20 

Oath: 

committees  and  officers  of  credit  unions 466 

deputies  and  examiners 13 

directors   (see  Directors). 

power  of  superintendent  and  examiners  to  administer 39 

reports  of  examiners  and  special  agents 41 

superintendent  of  banks 10 

trust  company  acting  as  fiduciary 188 

trustees  of  savings  banks 26*1 

verification  of  reports  (see  Verification). 

Objections: 

to  claims  of  creditors 74 

Office  Buildings  (see  also  Real  Estate) : 

banks .106,  109,  116 

land  bank    424.  426 

private  bankers  163 

savings  and  loan  associations 384,  387,  391 

savings  banks   239,  240,  246 

trust  companies    185,  194,  202 
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OtBcert: 

actioiiB  by  eEUperintendent  against 81 

acts  of,  as  prima  facie  evidence  against  corporation 372 

banks  128 

credit  unions  472 

land  bank   434 

oath  (see  Oath), 
restrictions  on: 

banks  139 

investment  companies  301 

savings  and  loan  associations 409 

savings  banks   267 

trust  companies   222 

restrictions  on  loans  to: 

banks    108 

credit  unions 454 

trust  companies   190 

savings  and  loan  associations 376 

savings  and  loan  associations,  pensions  for 409-a 

savings  banks 263 

by-laws 262 

compensation    265 

fidelity  bonds 270 

pensions    271 

transmission  of  names  to  superintendent 233 

trust  companies 213 

Offices  and  Furniture: 

of  banking  department 12 

Office  Sign: 

use  by  private  banker  of  word  "  bank,"  etc 150 

Official  Bonds: 

agent  to  continue  liquidation 79 

deputy  acting  as  superintendent 14 

directors  of  land  bank 430 

superintendent  of  banks 10 

when  required  of  trust  companies 188 

Official  Oath  (see  Directors;  Oath). 

Official  Seal  (see  Seal). 

Orders  of  Court  (see  Supreme  Court). 

Orders  of  Superintendent: 

authority  to  make 66 

disobedience  as  ground  for  taking  possession 57 

penalty  for  disobeying  order  as  to  bookkeeping  (see  Penalties). 
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Orders  of  Superintendent —  (Continued) : 
reducing  rate  of  interest  or  charges: 

personal  loan  companies 66,  350 

personal   loan   brokers 56,  364 

Organization  Certificate: 

powers  and  duties  of  superintendent: 

defective  certificate,  not  to  be  filed 21 

filing  "  for  examination  " 22 

filing  approved  certificate 23 

requirements: 

banks  100 

change  from  national  to  state  bank.  ^ ^ .  104 

change  from  state  bank  to  trust  company 138 

credit  unions  450 

investment  companies   290 

land  bank 421 

personal  loan  companies 340 

re-incorporation  of  investment  companies 309 

re-incorporation  of  personal  loan  associations 343 

safe  deposit  companies 315 

savings  banks   230 

savings  and  loans  associations 375 

trust  companies    180 

submission  to  superintendent: 

banks   102 

savings  banks   232 

trust  companies   182 

Partidpatitni  ia  Mortgages: 

investments  by  trust  company  as  fiduciary 186 

Partnership: 

acts  of  one  as  prima  facie  evidence  against  others 372 

included  in  definition  of  personal  loan  broker 2 

included  in  definition  of  private  banker 2 

Par  Value  Surplus: 

determination  of  per  centum 257 

Passbooks: 

savings    banks    248 

Pawnbrokers: 

powers  of  personal  loan  companies 344 

prohibition  against  usury  not  applicable 388 

Payment  into  Court: 

deposits  claimed  by  more  than  one  person: 

banks   118 

savings  banks    250 

trust  companies    199 
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Penalties  and  Porfeitvres: 

application  of  interest  or  proceeds  of  securities 34 

bills  payable  otherwise  than  in  money  prohibited 142 

disobedience  of  order  as  to  keeping  books: 

banks   109 

investment  companies   295 

personal  loan  companies  and  brokers 367 

private  bankers 165 

safe  deposit  companies 320 

savings  and  loan  associations 391 

savings  banks   246 

trust  companies   \  194 

effect  of  change  from  state  to  national  bank 137 

encroachments  on  powers  of  banks 140 

enforcement  in  name  of  superintendent 31 

entitled  to  priority 32 

excessive  dividends  to  savings  bank  depositors 256 

failure  of  private  banker  to  give  receipt 168 

failure  to  report  directors'  examinations: 

banks  131 

trust  companies 216 

failure  to  report  to  superintendent: 

banks   133 

credit  unions  477 

foreign  banks    147 

foreign  investment  companies 298 

investment  companies  298 

personal  loan  companies  and  brokers 365 

private  bankers    170 

safe  deposit  companies 329 

savings  and  loan  associations 413 

'  savings  banks   273 

trust  companies   218 

failure  to  report  unclaimed  deposits: 

banks   134 

private  bankers 157 

savings  banks   274 

trust  companies   219 

failure  to  submit  agents'  names  to  superintendent: 

foreign  investment  companies 307 

forfeiture  of  corporate  rights  by  non-user 485 

liability  of  personal  loan  brokers 362 

loans  to  non-members  by  credit  unions 478 

payment  of  recoveries  into  state  treasury • 19 

prohibitions  (see  Prohibiticms). 
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Penalties  and  Forfeitures —  (Continued)  : 

publishing  statements  calculated  to  deceive: 

loans  of  $200  or  less 371 

purchasing  or  loaning  on  own  stock: 

banks   108 

investment  companies    -  294 

trust  companies    '90 

purchase  of  note  issued  for  less  than  face  value: 

banks   108 

trust  companies    190 

unauthorized  borrowing  by  officer,  director  or  employee: 

banks  139 

investment  companies   301 

trust  companies    222 

unauthorized  branch  offices: 

banks   110 

personal  loan  companies 349 

unauthorized  loans  by  officers,  directors  or  employees: 

banks   139 

investment  companies   301 

trust  companies    190 

unauthorized  loans  to  officers,  directors,  etc.: 

banks  108 

trust  companies    190 

unauthorized  use  of  term  "  credit  union  " 479 

unauthorized  use  of  word  "  savings  " 279 

unlawfully  engaging  in  personal  loan  business 369 

use  of  sign  or  words  indicating  bank 141 

usury: 

banks  and  bankers 114 

loans  under  $200 368 

trust  companies    200 

violation  of  restrictions  by  examiner •. . .  16 

violations  by  foreign  trust  companies 223 

violations  of  private  banking  law 172 

Pensions: 

retirement  of  deputies,  clerks  mud  exuniiiers • 16 

savings  bank  employees  271 

officers  of  savings  and  loan  associations. 409-a 

Perjury: 

false  report  by  itoeign  'bank 147 

Permanent  Capital: 

conditions  precedent  to  engaging  in  business: 

personal  loan  brokers 361 

•private    bankers    152 
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Pemument  Capital—  (Continued) : 

examination  as  to  payment  of 24 

examination  of  private  banker 160 

investment  by  private  bankers 165,  162,  164 

net  earnings  of  personal  broker 56 

requirements  as  to: 

personal  loan  brokers 360 

private  bankers 154 

revocation  of  acceptance  of  affidavit 26 

statement  of  amount  in  application  certificate: 

personal  loan  brokers 359 

private  bankers 151 

Penonal  Loan  Associations: 

continuation  of  343 

Personal  Loan  Brokers:  *• 

application  certificate   359 

assessments  for  expenses  of  banking  department 17 

books  and  records 367 

conditions  precedent  to  engaging  in  business * 361 

continuation  of  343 

definition  of 2 

designation  of  superintendent  to  accept  service 362-a 

encroachment  on  powers  of 368,  369 

examinations  by  superintendent 39 

investigation  of  applicant 23 

liability  for  assessments  by  superintendent 366  > 

liquidation  (see  Liquidation  by  Superintendent), 
penalties  (see  Penalties  and  Forfeitures). 

permanent  capital    360 : 

powers,  duties  and  liabilities 362  I 

publishing  statements  calculated  to  deceive 371 

orders  to  reduce  charges 56 

reports  to  superintendent 365 

restrictions  on  profits 364 

revocation  of  authorization  certificate. . . , 29 

title  to  be  taken  in  descriptive  name 364 

what  constitutes  loan  within  state 373 

Personal  Loan  Companies: 

annual  meeting  of  stockholders 353 

assessments  for  expenses  of  banking  department 17 

bonds  to  superintendent 342 

books  and  records 367 

branch  offices 349 

capital  requirements   340 

change  of  location 362 
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Personal  Loan  Companies —  (Continued) : 

communications  from  banking  department 358 

jjnditions  precedent  to  commencing  business 341 

continuation  of  343 

definition  of 2 

encroachments  on  powers  of 306,  369 

examinations  by  superintendent 39 

forfeiture  of  corporate  rights  by  non-user. . . , 485 

general  powers    344 

incorporation   340 

incorporators  (see  Incorporators). 

liability  for  assessments  by  superintendent 36B 

liquidation  (see  Liquidation  by  Superintendent), 
merger  (see  Merger). 

monthly  meeting  of  directors 357 

net  earnings  and  dividends .......' 350 

oath  of  directors 355 

orders  to  reduce  charges 56 

organization  certificate  340 

publishing  statements  calculated  to  deceive 371 

qualifications  of  directors 354 

re-incorporation  of  personal  loan  associations 343 

reports  to  superintendent 365 

restrictions : 

assignments  of  wages  or  salary 347 

evidences  of  indebtedness 346 

loans,  interest  and  charges 345 

place  of  transaction  of  business 348 

revocation  of  authorization  certificate 29, 942,  351 

term  of  office  of  directors 356 

voluntary  dissolution 486 

what  constitutes  loan  within  state 373 

when  corporate  existence  begins 341 

Personal  Property: 

lien  of  safe  deposit  company 331 

power  to  receive  for  safe  keeping: 

banks 106 

safe  deposit  companies 317 

trust  companies 186 

superintendent's  power  to  dispose  of 60 

Place  of  Business  (see  Locaticm). 

Pledgees: 

liability  as  stockholders: 

banks 120 

safe  deposit  companies 322 

trust  companies , , 200 
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PopuUtioii; 

definitum  «l 8 

Power  of  Attoney  (see  also  Attorney  in  Fact) : 

what  ocmBtitutea  loan  within  state 373 

Powers: 

banks 106 

credit  anions 453 

encroachmentB  on  (see  Prohibitions). 

investment  companies  293 

land  banlc  424 

personal  loan  brolcers 302 

personal  loan  companies 344 

restrictions  on  (see  Restrictions). 

safe  deposit  companies 317 

savings  and  loan  associations 378 

savings  banlcs   ! 238 

specially  chartered  trust  companies 187 

trust  companies  185,  185 

to  hold  stock  of  safe  deposit  company 190 

Preference: 

actions  by  superintendent 71 

priorities  in  assets  (see  Priorities). 

Preservation  of  Books  and  Records: 

banks  136 

investment  companies   300 

personal  loan  companies  and  brokers 367 

private  bankers 165 

trust  companies    221 

President: 

banks 128 

trust  companies 213 

savings  banks 263,  264 

Presumptive  Evidence: 

agreement  for  merger 488 

documents  bearing  superintendent's  seal 11 

reports  of  superintendent  and  examiners , 59 

statements  to  directors  or  trustees: 

banJcs 129 

personal  loan  companies 357 

savings  banks  264 

trust  companies 214 

violations  of  article  9 372 

Priorities: 

assessments,  penalties  and  forfeitures 32 

depositors  of  private  bankers 156 
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Priorities—  (Ck)iitinued) : 

deposits  by  credit  unions   456 

deposits  by  land  bank  437 

deposits  by  savings  and  loan  associations 414 

deposits  by  savings  banks 278 

deposits  by  superintendent: 

moneys  collected  in  liquidation  70 

unclaimed  deposits,  etc 46 

determination  of  priorities   78 

superintendent  not  to  determine  75 

trust  funds  held  by  trust  company 188 

Private  Bankers: 

affidavit  to  obtain  exemptions: 

contents 160 

duties  of  superintendent    26 

revocation  of  acceptance   26,  168 

annual  report  of  unclaimed  deposits 157 

application  certificate 151 

assessments  for  encroachments  on  reserves 30 

assessments  for  expenses  of  banking  department 17 

bills  payable  otherwise  than  in  money  prohibited 142 

books  and  records 165 

change  of  location 159 

conditions  precedent  to  transacting  business 152 

definition  of 2 

deposits  of  securities  with  superintendent 161 

examinations  by  superintendent  39 

exemptions 160 

increase  or  decrease  of  permanent  capital 154 

investigation  of  applicant 23 

investments  of  capital  and  deposits 155,  162 

liquidation   (see  Liquidation  by  Superintendent). 

monthly  meetings  and  reports. 169 

permanent  capital 154 

preference  of  deposits  in  case  of  insolvency  or  suspension 156 

rate  of  interest 114 

reserves  166 

restrictions: 

as  to  place  of  business 171 

purchases  of  and  loans  on  real  estate 164 

revocation  of  authorization  certificate 29,  158 

rights  and  privileges  under  authorization  certificate 153 

sale  of  real  property  and  securities 163 

termination  of  surety  company's  liability 161 

title  to  be  taken  in  descriptive  name 155 
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Private  Bankers—  (Continued) : 

transfer  of  securities  held  by  comptroller 161 

transfer  of  securities  held  by  surety  company 161 

transmission  of  money  by 167,  168 

use  of  sign  or  words  indicating  bank , 141 

usury 114 

violations  of  article  prohibited 172 

what  private  bankers  subject  to  banking  law 150 

Process: 

service  on  superintendent  (see  Attorney  in  Fact;  Foreign  Corporations). 

Prohibitions: 

advertisements  by  savings  banks  of  surplus  or  guaranty  fund 268 

against  encroachments  on  powers: 

of  banks ', 140 

of  investment  companies   302 

of  trust  companies    223 

relating  to  interest 368 

bills  payable  otherwise  than  in  money ^ . .  142 

foreign  corporations  cannot  transact  savings  and  loan  business 420 

investment  by  private  bankers  of  permanent  capital  and  deposits. . . .  162 

loans  to  non-members  of  credit  unions 478 

publishing  statements  calculated  to  deceive: 

personal  loan  companies  and  brokers 371 

unauthorized  use  of  word  "  savings  " 279 

unlawfully  engaging  in  personal  loan  business 369 

use  of  sign  or  words  indicating  bank 141 

use  of  term  "  Credit  Union  " 479 

violations  of  private  banking  law 172 

Proof  of  Claims   (see  Claims  of  Creditors). 

Publication: 

annual  report  of  unclaimed  deposits,  etc.: 

banks 134 

private  bankers 157 

savings  banks 274 

trust  companies 219 

examiners'  and  special  agents'  reports .~ 41 

list  of  unclaimed  deposits,  etc 46 

notice  of  annual  meeting  of  land  bank 436 

notice  of  assessment  of  stockholders: 

banks 121 

safe  deposit  companies  323 

trust  companies 20^ 
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Publication—  (Continued) : 

notice  of  intention  to  cbanKe  location: 

banks  119 

designation  of  newapaper  by  superintendent \ 50 

investment  companies    20G 

savings  and  loan  associations 40.1 

savings  banks    259 

trust  companies 205 

notice  of  intention  to  organize: 

banks 101,  102 

designation  of  newspaper  by  superintendent 20 

savings  banks 231,  232 

trust  companies 181,  182 

notice  of  meeting  of  stockholders  after  payment  of  creditors 79 

notice  of  revocation  of  authorization  certificate  or  license 29 

notice  to  creditors  to  prove  claims 72 

reports  to  superintendent: 

banks , 133 

summary  of  reports 43 

trust  companies 21S 

Public  Funds: 

'jcnds  of  the  land  bank,  investment  of , 149 

^'salifications: 

directors  .(see  Directors), 
incorporators   (see  Incorporators). 

superintendent  of  banks 10 

trustees  of  savings  banks 260 

'^vorum: 

directors  (see  Directors)* 

trustees   of   savings   banks 264 

Railroad  Bonds: 

investments  of  savings  banks 239 

Rate  of  Interest  (see  Interest). 

Real  Estate: 

extension  of  time  to  dispose  of • 49 

how  carried  on  books: 

banks 109 

savings  and  loan  associations    391 

savings  banks 246 

trust  companies 194 

powers  and  restrictions  as  to: 

banks  106,  107,  108 

land  bank 424,  425 

private  bankers  162,  163,  164 

savings  and  loan  associations 384,  386,  387 

savings  banks 238,  239,  240 

trust  companies 185,  189,  190 

superintendent's  power  to  dispose  of 69 
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keceipt: 

for  money  received  by  private  banker  for  tranamisBion 168 

for  securities  deposited  with  superintendent 36    > 

for  unclaimed  deposits,  dividends  and  interest 45 

ReceiTers: 

enforcement  of  stockholders'  liability  by: 

banks 120 

safe  deposit  companies  322 

trust  companies 206 

trust  companies  as 186,  188 

when  examiner  shall  not  be  appointed 15 

Hacordins: 

authorization  certificate 24 

conveyances : 

to  banks 107 

to  savings  and  loan  associations  387 

to  savings  banks   240 

to  trust  companies 189 

exemption  of  superintendent  from  recording  fees 71 

instruments  sealed  by  superintendent 11 

mortgages: 

to  banks 1 08 

to  savings  and  loan  associations   386 

to  savings  banks 241 

to  trust  companies 100 

Seeordt: 

preservation  of  (see  Preservation  of  Books  and  Records). 

Seduction  of  Capital: 

not  to  be  authorized  on  resumption  of  business 61 

private  bankers 154 

personal  loan  brokers   360 

References: 

to  determine  objections  to  claims 74 

Registrar: 

powers  of  trust  company 85 

when  bank  may  act  as 106 

what  corporaticms  may  act  as 223 

Registration: 

of  title  (see  Torrens  Law). 

securities  deposited  with  superintendent 83 

Re-incorporation: 

investment  companies 300 

national  changing  to  state  bank 104 
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Re-incorporation  —  ( Continued) : 

pei'Bonai  loan  associatioiitt   343 

state  bank  changing  to  national 137 

state  bank  changing  to  trust  company 138 

Rejection: 

claims  of  creditors   75 

RemoTal  of  Szaminer: 

grounds  for 15 

Renewal: 

bond  of  personal  loan  company 342 

license  to  foreign  corporations 27,  146 

Report  of  Superintendent 83 

Reports  to  Superintendent: 

by  corporations  and  persons  subject  to  banking  law: 

banks 133 

credit  unions 477 

extension  of  time  by  superintendent   49 

foreign  banks 147 

foreign  investment  companies   298 

foreign  reserve  depositaries  38 

investment  companies   298 

personal  loan  companies  and  brokers 365 

powers  and  duties  of  superintendent 42 

private  bankers 170 

publication  of   (see  Publication). 

safe  deposit  companies 329 

savings  and  loan  associations 413 

savings  banks 273,  275 

trust  companies 218 

by  examiners  and  special  agents  41,  59 

of  directors  examinations: 

banks 131 

trust  companies 216 

of  unclaimed  deposits,  etc.   (see  Unclaimed  Deposits,  Dividends  and 
Interest). 

special  reports  (see  Special  Reports  to  Superintendent). 

iteserves: 

banks 1 12 

deposit  in  federal  reserve  bank   112 

designation  of  depositaries 38 

encroachments  on  (see  Encroachments  on  Reserves). 

private  bankers 166 

reserve  depositary  defined 3 

reserves  on  deposit  defined 3 

reserves  on  hand  defined 3 

trust  companies 197 
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Restrictions: 

as  to  bookkeeping: 

banks 100 

on  banks  with  fiduciary  powers Ill 

iiwestment  companies : 295 

personal  loan  companies  and  brokers 367 

safe  deposit  companies   320 

savings  and  loan  associations 391 

savings  banks 246 

as  to  branch  offices  (see  Branch  Offices). 

as  to  deposit  of  funds: 

banks Ill 

savings  banks  244 

trust  companies 196 

as  to  place  of  business: 

personal  loan  brokers   362 

personal  loan  companies 348 

private  bankers    171 

savings  banks   245 

as  to  purchases  of,  or  loans  on  stock   (see  Stock). 

as  to  real  estate  (see  Real  Estate). 

on  banks  (see  Banks). 

on  credit  unions  (see  Credit  Unions). 

on  examiners  16 

on  foreign  corporations    (see  Foreign   Corporations). 

on  individual  bankers   (see  Individual  bankers). 

on  investment  companies   (see  Investment  Companies). 

on  land  bank   (see  Land  Bank). 

on  officers,  directors  and  employees: 

banks 139 

investment  companies   301 

savings  and  loan  associations 409 

savings  banks   267 

trust  companies    222 

on  personal  loan  brokers  (see  Personal  Loan  Brokers). 

on  personal  loan  companies   (see  Personal  Loan  Companies). 

on  private  bankers  (see  Private  Bankers). 

on  safe  deposit  companies   (see  Safe  Deposit  dlompanies). 

on  savings  and  loan  associations    (see  Savings  and  Loan  Associa- 
tions). 

on  savings  banks  (see  Savings  Banks). 

on  trust  companies  (see  Trust  Companies). 

Resumption  of  Business: 

after  closing  by  superintendent 61 

Retirement: 

of  deputies,  clerks  and  examiners lO 
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Return  of  Securities: 

deposits  with   superintendent •  •  • . .  87 

Serocatian: 

of  acceptance  of  private  banker's  affidavit 26,  168 

of  authorization  certificate  (see  Authorization  Certificate), 
of  license  (see  Foreign  Corporations). 

Safe  Deposit  Companies: 

annual  meetini;   of   stockholders 324 

assessments  for  expenses  of  banking  department ^7 

assessment  of  stockholders  when  capital  impaired 323 

books  and  records 320 

branch  offices   318,  319 

capital  requirements   315 

change  of  location 321 

communications  from  banking  department 328 

conditions  precedent  to  commencing  business 316 

definition  of  2 

disposition  of  deposited  property  on  liquidation 67,  63 

examinations  by  superintendent 39 

forfeiture  of  corporate  rights  by  non-user 485 

general  powers   317 

incorporation 315 

incorporators   (see  Incorporators). 

liability  for  assessments  by  superintendent 930 

liquidation   (see  Liquidation  by  Superintendent), 
merger  (see  Merger). 

oath  of  directors >  326 

organization  certificate  315 

penalties    (see  Penalties  and  Forfeitures). 

power  of  bank  to  hold  stock 106 

power  of  trust  company  to  hold  stock 190 

qualifications  and  disqualifications  of  directors 325 

remedy  for  nonpayment  of  box  rent 331 

reports  to  superintendent 329 

restrictions  on  powers 319 

special  remedies  applicable  to 331 

stockholders,  rights  and  liabilities  of 322 

tenure  of  office  of  directors 327 

voluntary  dissolution 486 

when  corporate  existence  begins 316 

Salary  (see  Compensation). 

Separate  Accounts: 

for  fiduciary  accounts  of  bank« Ill 

"  Savings  ": 

unauthorized  use  of  word  prohibited 279 


Digitized  by 


Google 


General  Index.  S53 

(Refferences  are  to  «ectioma.) 

SftTings  and  Loan  Associations: 

accumulative  prepaid  shares 383 

amendment  of  by-laws 410 

amortization  of  securities 391 

annual  report  to  shareholders 415 

assessments  for  expenses  of  banking  department 17 

calculation  of  earnings  for  dividend  period 394 

change  of  location 403 

change  of  number  of  directors 408 

character  of  association 382 

charters  conformed  to  article 418 

classes  of  shares 383 

communications  from  banking  department 412 

construction  of  reference  to  laws  of  1892 416 

construction  of  term  "  by-laws  " 419 

definition  of  2 

dividends  to  shareholders 395 

how  credited    382 

dueS;  when  payable 383 

examinations  by  superintendent 39 

exemptions 411 

failure  to  pay  matured  shares  or  withdrawls 57 

fines  and   restrictions  thereon 389 

forfeiture  of  corporate  rights  by  non-user 485 

formation  of  land  bank 421 

general  powers   378 

guaranty  fund   392,  393 

income  shares   383 

incorporation 375 

incorporators  (see  Incorporators). 

installment  premium  plan 385 

installment  shar^   888 

juvenile  savings  shares 383 

land  bank  (see  Land  Bank). 

liquidation  (see  Liquidation  by  Superintendent). 

loans  and  investmcSnts 384 

matured  shares 3^6 

matured  value  of  shares  hereafter  issued 381 

membership^  dues  and  capital 379 

merger  (see  Merger). 

national  defense  savings  shares 383 

oath  of  directors 406 

organization  certificate    375 

participation  of  shares  in  apportioned  profits 383 

penalties  (see  Penalties  and  Forfeitures). 

pensions  for  oflKcers,  etc.,  of 409-a 

permanent  associations 382 

premium,  premiimi  plan  and  restrictions 385 

priority  of  deposits  by 278,  414,  456 
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Sftvings  and  Loan  Associations—  (Continued) : 

prohibitions  against  encroachments  on  powers 420 

proposed   by-laws    376 

qualifications  and  disqualifications  of  directors 405 

reduction  of  liability  to  members 404 

repayment  of  loans  and  application  of  pledged  shares 402 

reports  to  superintendent , 413 

restrictions : 

as  to  entries  in  books 391 

on  directors  and  officers 409 

on  payment  of  expenses 390 

on  payment  of  matured  shares  and  withdrawals 398 

on  power  to  borrow 388 

on  real  estate  mortgages 386 

on  taking;  holding  and  conveying  real  estate 387 

retirement  of  shares 399 

review  of  superintendent's  refusal  to  approve  by-laws 410 

rights  of  certain  associations  preserved 417 

savings  shares  383 

serial  associations 382 

shares  in  names  of  fiduciaries 380 

shares  in  names  of  two  persons 380 

suspension  and  forfeiture  of  shares 400 

term  of  office  of  directors 376 

transfer  of  shares 401 

vacancies  in  board  of  directors 407 

valuation  by  superintendent  of  securities  in  arrears  of  interest 54 

voluntary  dissolution    486 

when  corporate  existence  begins 377 

withdrawal  of  free  shares 397,  398 

Savings  Banks: 

advertisements  of  unauthorized  savings  banks 279 

advertisements  of  surplus  or  guaranty  fund 268 

amortization  of  securities 246 

assessments  for  expenses  of  banking  department. 17 

available  fund 251 

board  of  trustees 260 

branch  offices  245 

by-laws 262 

calculation  of  earnings  for  dividend  period 254 

change  of  location 259 

charters  conformed  to  article 281 

classification  of  depositors 256 

communications  from  banking  department 276 

compensation  of  trustees,  officers  and  attorneys 265 


Digitized  by 


Google 


Gexeuai.  Index.  555 

(References  are  to  aectloms.) 
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conditions  precedent  to  commencing  business 238 

deductions  from  net  earnings  for  guaranty  fund 255 

definition  of 2 

dividends  to  depositors 266 

estimated  market  value  of  bonds 63 

examinations  by  superintendent 39 

examinations  by  trustees 272 

expense  fund  236 

filling  vacancies  in  board  of  trustees 269     \ 

forfeiture  of  corporate  rights  by  non-user 485     , 

general  powers 238     \ 

guaranty  fund   252,  253     ^ 

incorporation  •  .  • 230 

incorporators   (see  Incorporators). 

increase  or  reduction  of  board  of  trustees 266 

initial  guaranty  fund 234 

interpleader  in  actions  to  recover  deposits 250 

investigation  of  proposed  corporation 23 

investments 230,  239-a 

liability  for  assessments  by  superintendent 277 

liquidation  (see  Liquidation  by  Superintendent). 

list  of  legal  investments  furnished  by  superintendent 52 

meetings  of  trustees 264 

merger  (see  Merger). 

no  other  report  of  supervision  required 275 

notice  of  intention   to  organize 231 

oath  and  declaration  of  trustees 261 

officers 263 

organization  certificate  230 

passbooks 248 

penalties   (see  Penalties  and  Forfeitures). 

pensions 271     , 

per  centum  of  par  value  surplus 257 

preference  of  deposits  made  by 278,  414,  456 

reduction  of  liability  to  depositors 280 

refusal  or  return  of  deposits , 247 

removal  and  forfeiture  of  office  of  trustee 268 

repayment  of  deposits 248,  249 

reports  of  dormant  accounts z74 

reports  to  superintendent 273 

requirements  as  to  mortgage  loans 241 

restrictions : 

as  to  entries  in  books 246 

as  to  place  of  business 24.1 

on  amount  of  deposits 247 
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on  borrowing  money   243 

on  certificates  of  deposit  » 243 

on  dealings 242 

on  deposit  of  funds 244 

on  pledging  of  securities 243 

on  taking  and  holding  real  estate 240 

on  trustees  and  ofl&cers 267 

result  of  examination  to  be  certified  on  records 40 

return  of  contributions  heretofore  made 237 

jfetum  of  initial  guaranty  fund  and  expense  fund 236 

security  from  officers  and  employees 270 

submitting  organization  certificate  to  superintendent. « 231 

trustees  (see  Trustees  of  Savings  Banks). 

use  of  the  word  "  savings  " 279 

valuation  by  superintendent  of  securities  in  arrears  of  interest 54 

voluntary  dissolution    486 

when  corporate  existence  begins. 233 

when  superintendent  may  require  sale  of  securities 55 

School  Savings: 

exception  from  prohibitions 279 

Seal: 

superintendent's  official 11 

fees  for  affixing 18 

Secretary  of  State: 

duty  to  provide  official  seal 11 

filing  deputies'  official  oath 13 

superintendent's  oath  of  office  filed  with 10 

Senate: 

appointment  of  superintendent 10 

Shareholders  (see  also  Shares) : 

annual  meeting  (see  Annual  Meeting  of  Stockholders  or  Shareholders) . 

credit  unions: 

distribution  on  dissolution 457 

individual  liability  461 

loans  to 453 

meetings 464 

qualifications  of  directors 465 

reduction  of  liability  to 462 

restrictions  on  borrowing 454 

withdrawal  and  expulsion 463 

definition  of  3 
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land  bank: 

commissions    and   charges 429 

debenture  bonds   426 

individual  liability 428 

qualifications  of  directors 430 

merger   (see  Merger). 

savings  and  loan  associations: 

annual  report  to 415 

dividends 396 

dues 379 

entrance  fees  378 

exemptions 411 

fees 376 

fines 389 

how  dividends  credited 382 

joint  ownership 380 

loans  to   378,  384 

matured  shares   396 

premium  or  interest  on  loans 385 

reduction  of  liability  to 404 

repayment  of  loans  and  application  of  pledged  shares 402 

restrictions  on  payment  of  matured  shares  and  withdrawals. . . .  398 

retirement  of  shares 399 

suspension  and  forfeiture  of  shares 400 

transfer  of  shares 401 

withdrawal  of  free  shares 307 

voluntary  dissolution    486 

Shares  (see  also  Shareholders) : 

credit  unions: 

lien  on    453 

ownership  as  qualification  of  director 465 

restriction  on  power  to  issue 454 

statement  of,  in  organization  certificate 460 

issuance  after  merger 495 

land  bank: 

payment  for  subscriptions  in  cash  required 423 

statement  in  organization  certificate 421 

transfer  of  shares 428 

savings  and  loan  associations: 

application  to  loans 402 

exemptions  from  execution  and  taxation 411 

loans  on   385 

matured  shares 396 

matured  value  of,  hereafter  issued 881 
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Shares— (Continued) : 

participation  in  apportioned  profits d83 

qualifications  of  directors 405 

restrictions  on  payment 398 

retirement  of 399 

statement  of  matured  value  in  organization  certificate 375 

transfer  of  shares 401 

withdrawal  of  free  shares 397 

Short  Title: 

"  Banking  Law  ** 1 

Special  Agents  (see  also  Special  Investigations) : 

appointment,  compensation  etc 13 

how  compensation  paid 17 

reports  to  superintendent. 41 

Special  Authorization: 

for  banks  to  exercise  fiduciary  powers 24-a 

Special  Deputies: 

compensation 63 

examiner  may  be  appointed 15 

to  assist  in  liquidation 02 

Special  Investigations  (see  also  Special  Agents) : 

power  of  superintendent'  to  make 39 

Special  Reports  to  Superintendent: 

banks    133 

credit    unions 477 

investment    companies 298 

personsd  loan  companies  end  brokers 365 

private  bankers 170 

safe  deposit  companies 329 

savings  and  loan  associations 413 

savings  banks 273 

superintendent's  power  to  require 42 

trust  companies 218 

State: 

judgments  and  contracts  as  savings  bank  investments 239-a 

State  Comptroller: 

approval  of  bond  of  deputy  acting  as  superintendent 14 

approval   of   superintendent's  bond 10 

designation  of  trust  company  as  depositary 188,  192 

investments  of  savings  banks 239-a 

transfer  of  securities  to  private  banker 161 

warrant  for  expenses  of  banking  department 17  . 

State  Treasurer: 

approval  of  bond  of  deputy  acting  as  superintendent 14 

approval  of  superintendent's  bond 10  ' 

State  Treasury: 

payment  of  expenses  of  banking , 17 

reimbursements  of 19 
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S-atttte  of  Lindtationt  (see  Limitations  of  Actions). 

!    Stock   (see  also  Stockholders) : 

investments  of  savings  banks 230 

issuance  after  merger 405 

provision  for  transfer  in  organization  certifioate: 

banks    100 

investment   companies    290 

safe  deposit  companies  315 

trust  companies    180 

qualifications  of  directors   (see  Directors). 

restrictions  as  to  purchases  of,  and  loans  on: 

banks 108 

investment  companies   294 

trust  companies    190 

aale  of,  to  make  good  impairment  of  capital : 

,                   banks- 121 

safe   deposit   companies 323 

trust  companies   207 

transfer  as  affecting  stockholders'  liability  (see  Stockholders). 

valuation  where  in  arrears  of  interest 54 

i    Stockholders:   (see  also  Stock). 

annual  meeting  (see  Annual  Meeting  of  Stockholders). 

assessment  when  capital  impaired  (see  Impairment  of  Capital). 

change  from  personal  loan  association  to  personal  loan  company ....  343 

change  from  state  bank  to  trust  company 138' 

change  of  location   (see  Change  of  Location). 

definition   of    3 

directors  must  be   (see  Directors).  f 

dividends  to  (see  Dividends  to  Stockholders). 

liability  of: 

banks 120 

enforcement  hy   superintendent 80 

safe  deposit  companies 322 

trust  companies   206 

list  of,  filed  with  superintendent: 

trust  companies    .' 183 

meeting  after  creditors  paid  in  full 79 

merger  ( see  Merger ) . 

reincorporation  of  investment  companies 309 

voluntary  dissolution    486 

Stock  Transfer  Tax: 

exemptions  of  shares: 

of  savings  and   loan   associations 411 

of  credit  unions 461 
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Street  Railways: 

bonds  not  authorized  investments  for  savings  banks 23^ 

Superintendent  of  Banks: 

agreement  with  savings  banks'  incorporators: 

as  to  expense  fund 236 

as  to  initial  guaranty  fund 234 

annual  report  of 83 

application  certificate   (see  Application  Certificate). 

appointment  of  deputies,  clerks,  etc 13 

appointment  of  special  deputies 15,    62 

appointment,  term  of  office,  etc 10 

assessmenta  by   (see  Assessments  by  Superintendent;  Encroachments 

on  Reserves;  Impairment  of  Capital), 
authorization  certificate  (see  Authorization  Certificate). 

bond  of  10 

bond  of  deputy  acting  as  superintendent 14 

bond  of  personal  loan  companies 341,  342 

branch  offices  (see  Branch  Offices). 

by-laws  (see  By-laws) . 

capital   (see  Capital;  Impairment  of  Capital;  Permanent  CapifiU). 

certification  of  examination  of  savings  bank 40 

change  from  national  to  state  bank 104 

change  from  state  bank  to  trust  company 138 

change  from  state  to  national  bank 137 

change  of  location    (see  Change  of  Location), 
deposits  of  securities  with   (see  Deposit  of  Securities  with  Superin- 
tendent) . 
designation  of  reserve  depositaries 38 

(See  also  Reserves.) 

discretionary  powers  48 

duty  to  make  public  official  acts 82 

examinations    (see  Examinations  by  Superintendent). 

extensions  of  time 49 

fees  for  copies  and  certifications 18 

filing  certificate  "  for  examination  ** 22 

foreign  corporations   (see  Foreign  Corporations). 

how  salary  paid 17 

investigations  (see  Investigations  by  Superintendent;  Special  Inves- 
tigations), 
licenses   (see  Foreign  Corporations), 
liquidation    (see   Liquidations   by   Superintendent). 

list  of  legal  investments  for  savings  banks .52 

list  furnished  savings  banks  of  estimated  market  value  of  bonds. ...     .53 

merger  (see  Merger). 

may  require  savings  banks  to  sell  securities, ,...,..,.,.,,, 5Q 
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Snperintendeiit  of  Banks — (Continued) : 

notice  of  intention  to  organize  (see  Notice  of  Intention  to  Organize). 

offices,  furniture,  etc,  of  department 12 

official  seal  (see  Seal). 

orders  (see  Orders  of  Superintendent). 

organization  certificate  (see  Organization  Certificate). 

powers  as  trustee  for  creditors  and  depositors 44 

power  to  pension  deputies,  etc 16 

priorities  (see  Priorities). 

private  bankers  (see  Private  Bankers). 

proceedings  in  name  of,  for  violations  of  law 31 

publication  of   reports    (see  Publication). 

refusal  to  file  defective  certificate 21 

reimbursement  of  state  treasury 10 

reincorporation  of  personal  loan  association 343 

review  of  refusal  to  approve  by-laws: 

savings  and  loan  associations 410 

credit  unions  473 

reports  from  corporations,  etc   (see  Reports  to  Superintendent). 

stockholders'  (see  Stockholders). 

term  of  office 10 

unclaimed  deposits,  dividends  and  interest  (see  Unclaimed  Deposits, 
Dividends  and  Interest). 

valuation  of  securities  in  arrears  of  interest 64 

voluntary  dissolution  (see  Volimtary  Dissolution). 

Supreme  Court: 

actions  to  recover  dq>osits: 

banks 113 

savings  banks   250 

trust  companies 109 

approval  of  expenses  of  liquidation 63 

compounding  d^ts  and  compromising  claims 60 

declaration  of  dividends  to  creditors 78 

determination  of  attorneys'  liens  in  liquidation 64 

determination  of  priorities 75 

determining  claims  objected  to 74 

disposition  of  property  held  as  bailee 67 

disposition  of  unclaimed  sums  after  liquidation 70 

distribution  to  stockholders  after  liquidation 70 

order  for  payment  of  unclaimed  sums 47 

private  banker's  bond: 

termination  of  surety  company's  liability 161 

reduction  of  liability  to  depositors 280 

reduction  of  liability  to  members 404 

relief  against  closing  by  superintendent ,  60 


Digitized  by 


Google 


562  G£^El{AL  Index, 

iRefferences  mre  to  «eetioiui«> 

Supreme  Court— (Continued) : 

repayment  of  savings  banlc  deposits .•.••..  24S 

review  of  superintendent's  refusal  to  approve  by-htws: 

credit  unions  473 

savings  and  loan  associittions 410 

voluntary  dissolutioii    486 

bond  of  agent  to  ecmtiirae  Hquidation 79 

bond  of  deputy  acting  aa  superintendent 14 

on  superintendent's  official  bond 10 

what  constitutes  loan 369,  373 

Surety  Company: 

bond  to  secure  expense  fund 235 

fidelity  bonds  of  savings  bank  employees 270 

bond  of  personal  loan  company 342 

bond  of  savings  bank 234 

release  from  liability  on  private  banker's  bond 101 

Surplus: 

definition   of    3 

restrictions  on  investments  of  land  bank 425 

savings  banks: 

advertisements  prohibited    258 

incorporation  in  guaranty  fund 252 

Surplus  Fund: 

banks 117,  118,  133 

definition  of 3 

trust  companies    203,  204,  21 S 

Taxation: 

change  from  state  to  national  bank 137 

exemptions  from   (see  Exemptions). 

Term  of  OfSce: 

directors  (see  Directors). 

superintendent   of   banks •••••••••••••     10 

Time: 

Extensions  of  (see  Extensions  of  Time). 

Time  Deposits: 

definition  of    3 

Title: 

eJ^Ti  title  of  banking  law 1 

Title  Insurance: 

mortgage  loans  by  savings  banks 241 

powers  of  trust  companies 186 
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Torrens  Law: 

iiiTestment  of  trust  company  capital 193 

mortgage  loans  of  savings  banks. 241 

mortgages  taken  by  savings  and  loan  asaociations 386 

Total  Profits: 

definition  of    3 

Total  Reserves  (see  also  Reserves) : 

definition  of 3 

Transfer  Agent: 

powers  of  trust  company 186 

what  corporations  may  act  as. .-. 223 

Transmitters  of  Money: 

foreign  banking  corporations 144 

preference  in  case  of  insolvency  or  suspension 166 

receipt 168 

regulationa  as  to 167 

to  whom  banking  law  applicable 160 

Treasurer  (see  State  Treasurer). 

Trast  Companies: 

additional  powers  of  certain  companies 186 

amortization  of  securities 193,  194 

amount  of  capital  stock  required 180 

annual  meeting  of  directors 213 

annual  meeting  of  stockliolders 209 

annual  reports  of  unclaimed  deposits,  etc 219 

as  depositaries  of  private  bankers'  reserves 166 

assessments  for  encroachments  on  reserves 30 

assessments  for  expenses  of  banking  department 17 

assessment  of  stockholders  when  capital  impaired 207 

calculation  of  earnings  for  dividend  period 202 

change  from  state  bank  to  trust  company 138 

change  of  location 205 

commimications  from  banking  department 217 

conditions  precedent  to  commencing  business 183 

crediting  net  earnings  for  dividend  purposes 204 

definition  of    2 

depositary  of  savings  bank  funds 261 

deposit  of  securities  with  superintendent 184 

deposits  in  names  of  more  than  one  person 198 

deposits  of  minors 198 

designation  as  reserve  depositaries 38 

directors    208-216 

dividends  to  stockholders 204 

election    of    officers 213 

encroachment  on  powers  prohibited 223 

examinations  by  directors 216 

examinations  by  superintendent 30 

forfeiture   of  corporate  rights   by  non-user 486 

general  powers IB6 
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Trast  Compaaiet— (Contiiiued) : 

incorporation 180 

incorporators  (see  Incorporators). 

interest  and  usury 200-201 

interpleader  in  certain  actions 199 

investment  of  trust  funds 188 

liability  for  assessments. 220 

liquidation  (see  Liquidation  by  Superintendent), 
merger  (see  Merger). 

montlily  meetings  oif  directors 213 

notice  of  intention  to  organize 181 

oath  of   directors 21 1 

oiganization  certificate 180 

penalties  (see  Penalties  and  Forfei«tures). 

power  to  hold  stock  of  safe  deposit  company 190 

powers  of  specially  chartered  companies 187 

provisions  regulating  fiduciary  capacities 188 

qualifications  and  disqualifications  of  directors 210 

reports  of  directors'  examinations 216 

reports    to   superintendent 218 

reserves 197 

restrictions: 

as  to  entries  in  books 194 

on  branch  offices 195 

on  deposits  of  funds 196 

on  investments  of  capital 193 

on    loans 190 

oa  officers,  directors  €Uid  employees 222 

on  power  to  accept  or  execute  trusts 191 

on  power  to  contract 191 

on  power  to  receive  court  funds 192 

on  purchases  of  securities 190 

on  taking  and  holdii^  real  estate 189 

on  total  liabilities  of  one  person 190 

rights  and  liabilities  of  stockholders 206 

service  on,  of  notice  of  intention  to  organize  bank 101 

submitting  organization  certificate  to  superintendent 182 

surplus  fund  ^ 203 

title  insurance 18^ 

trust  deposits 198 

vacancies  in  board  of  directors 212 

voluntary  dissolution 486 

when  corporate  existence  begins 183 

Trust  Department: 

of  national  banks,  examination  of 39-a 

Trust  Deposits: 

in  banks 148 

in  trust  companies 198 

in  savings  banks [  249 
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Trustee: 

action  by  superintendent  against 81 

liability  as  stockholder  (see  Fiduciaries). 

power  of  foreign  corporation  to  act  as 228 

superintendent  as,  for  creditors  and  depositors 44 

trust  company  as  185,  188 

Trustees  of  SsTings  Banks: 

board  of,  qualifications  260 

by-laws 262 

change  of  location  259 

communications  from  banking  department 276 

compensation 265 

contributions  to  guaranty  fund  252 

dividends  on  contributions    256 

dividends  to  depositors  256 

duty  to  invest  deposits  251 

election  of  officers   263 

fidelity  bonds  of  officers  and  employees 270 

filling  vacancies   269 

increase  or  reduction  of  number 266 

liability  for  declaring  excessive  dividends 256 

liability  for  investments  239 

meetings,  quorum  and  reports  of  officers 264 

merger  (see  Merger). 

oath  and  declaration  261 

pensions  to  employees  271 

repayment  of  deposits 243 

restrictions  on    267 

return  of  contributions   236,  237 

statement  in  organization  certificate   230 

vacancies 266,  268,  269 

voluntary  dissolution    486 

Unauthorised  Banking: 

prohibitions  against 140 

use  of  sign  or  words  indicating  bank 141 

Unclaimed  Deposits,  Dividends  and  Interest: 
annual  report  to  superintendent: 

banks 134 

private  bankers    157 

savings   banks    27*. 

trust  companies   219 

disposition  of,  in  liquidation 78 

payment  of  interest  into  state  treasury 19 

payments  to  persons  entitled   47 

powers  and  duties  of  superintendent 45-47 

voluntary  dissolution    ^86 
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Undhrided  Profits: 

accumnlatiaii  of,  by  savings  banks 256 

definition  of 3 

Unincorporated  Association: 

included  in  definition  of  personal  loan  broker 2 

included  in  definition  of  private  banker 2 

United  SUtes: 

bonds  of  railroads  operated  by 239 

United  States  Bonds: 

loans   secured   by 190 

Usury     (see  also  Interest) : 

by  bank  or  private  or  individual  banker 114 

by  trust  company 200 

collateral  demand  loans 115>  201 

credit   unions 453 

prohibition  against 36S 

savings  and  loan  associations 378^  385 

Vacancies: 

in  board  of  directors  (see  Directors). 

in  t>oard  of  trustees  (see  Trustees  of  Savings  Banks) . 

in  office  of  superintendent: 

bond  of  acting  deputy 14 

term  of  successor 10 

Verification: 

annual  report  of  unclaimed  deposits,  etc 134 

banks  134 

private  bankers 157 

savings  banks 274 

trust  companies 219 

application  certificate  of  private  banker 151 

application  to  change  location  (see  Change  of  Location). 

list  of  trust  company  stockholders 183 

minutes  of  stockholders'  meeting: 

reincorporation  of  investment  company 3C9 

reincorporation  of  personal  loan  association 343 

voluntary  dissolution 486 

monthly  statements  of  private  bankers 1G9 

objections  to  claims 74 

papers  showing  change  from  state  bank  to  trust  company 138 

reports  of  examinations  by  trustees: 

savings  banks 272 
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Verificatioa—  (Continued) : 

reports  to  BUfierintcndent: 

banks 135 

credit  onicms 477 

foreign  banks 147 

inyestment  companies 298 

personal  loan  oompanieB  and  brokers 365 

private  bankers 170 

safe  deposit  companies 329 

savings  and  loan  association 413 

savings  banks 273 

trust  companies 218 

special  reports  to  superintendent 42 

statement  of  agents'  names: 

foreign  investment  companies 307 

Vice-President: 

banks    128 

savings  banks (263,  164 

trust  companies 213 

Votantaiy  Dissolution: 

participation  of  shares  in  assets: 

savings  and  loan   associations 402 

priorities  (see  Priorities). 

proceedings  in 486 

War  Loan  Bonds: 

proceeds  excluded  from  aggregate  demand  deposits 3 

Warehouseman's  Lien: 

safe  deposit  companies 331 

When  Banking  Law  to  Take  Sffeot 502 

Witnesses: 

offender  a  competent  witness: 

violations  of  article  relating  to  personal  loan  companies 370 

power  of  superintendent  and  examiners  to  compel  attendance 39 
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